m^^ 


WiW/i(ii 


*■' 


JUN2  7  1967 


San  Francisco 

Law  Library 

436   CITY   HAIX 


KXTRACT  FROM   Rl'LES 

Rule  la.  Book;!  and  other  legal  material  may  be  borrowed  from 
the  San  KraiKUco  Law  Ubrar>'  for  use  within  the  City  and  County  of  San 
Francisco,  for  the  periods  of  time  and  on  the  conditions  hereinafter  pro- 
vided, by  the  judges  of  all  courts  situated  within  the  City  and  County, 
by  Municipal,  Slate  and  Federal  officers,  and  any  meml)er  of  the  State 
lUr  in  good  standing  and  practicing  law  in  the  City  and  County  of  San 
FraiK-Lsco.  Each  book  or  other  Item  so  borrowed  shall  be  returned  within 
fite  days  or  such  shorter  period  as  the  Librarian  shall  require  for  boolts 
Df  special  character,  including  books  constantly  in  use,  or  of  unusual 
lalue.  Tlic  Librarian  may,  in  his  discretion,  grant  such  renewals  and  ex- 
tetisions  of  time  for  the  return  of  books  as  he  may  deem  proper  under 
the  particular  circuitistances  and  to  the  l>est  interests  of  the  Librar)'  and 
its  patrons,  [looks  shall  not  be  borrowed  or  withdrawn  from  the  Library  by 
the  general  public  or  b>'  law  students  except  in  unusual  cases  of  ex- 
Irnuatiiig  circumstances  and  within   tlie  discretion  of  the  Librarian. 

Ilule  2a.  No  Ixwk  or  other  item  shall  be  removed  or  withdrawn  from 
tlie  Librao'  by  anyone  lor  any  purpose  without  first  giving  written  receipt 
in  vurh  form  as  shall  be  prescribed  and  furnished  for  the  purpose,  failure  of 
which  shall  be  ground  lor  sicpenslon  or  denial  of  the  privilege  of  the 
LIbrao'. 

Rule  Tia  No  book  or  other  material  In  the  Llbrar>'  shall  have  the 
leaves  folilcd  down,  or  be  marked,  dog-eared,  or  otherwise  soiled,  de- 
faced or  injured,  and  any  person  violating  this  provision  shall  be  liable 
for  a  sum  not  e\cee<Ung  treble  the  cost  of  replacement  of  the  book  or 
oUier  material  so  treated  and  may  be  denied  the  furtJier  privilege  of 
the  Librarj-. 


Digitized  by  the  Internet  Archive 

in  2010  with  funding  from 

Public. Resource. Org  and  Law.Gov 


http://www.archive.org/details/govuscourtsca9briefs3381 


/ 


BRIEF  OF  APPELLANT 


United  States  Court  of  Appeals 


NO.    2  0  9  17 


UNITED  STATES  OF  AMERICA, 

Plaintiff -Appellee, 
vs. 
MICHAEL  ALLAN  McCOWAN, 

Defendant  -Appellant . 


Appeal  from  the  United  States  District  Court, 
Southern  District  of  California,    Central 
Division,   Honorable  Charles  H.    Carr,    Judge. 


FILED 


OCT    1^M9^6  RUSSELL  E.    PARSONS 

RICHARD  CHRISTENSEN 
BY:  RUSSELL  E.    PARSONS 
WM.  B.  LUCK,  CLERK  205  South  Broadway 

Los  Angeles.    Calif.    90012 
Attorneys  for  Appellant 


TOPICAL   INDEX 

Page 

Statement  of  pleadings  and  facts  disclosing 

jurisdiction 2 

Jurisdiction 5 

Statutes   involved 5 

Specification  of  error 7 

Sumnary  of  argument 8 

Statement  of  Facts 10 

For  the  plaintiff-appellee: 

Jean  Ortiz 10 

Edward  Tul  ly 14 

Garth  Gledhill 15 

John  Brayman 17 

Deposition  of  John  Brooks  Runyon 17 

Charl es  Matheny 18 

William  H.  Tanzey 18 

Stanley  H.  Jensen 19 

J.  P.  Keown 23 

Government  rests 23 

Motion  for  judgment  of  acquittal 23 

For  the  defendant-appellant: 

Mi  chael   McCowan 24 

Ira  Reiner 34 

Gerard  Vaccaro 35 

Rosemari e  Gruenwal  d 36 

James  A.  Malucci 36 

Catheri  ne  McCowan 36 

Gerard  Vaccaro  (Recalled) 37 

Nicholas  Cipriano 38 

Earl  Osadchey 39 

Davi  d  Vi  ctor  Stanton 39 

Al  i  ce  Ci  pri  ano 40 

John  E.  0' Grady 40 

Patrick  H.  Long 41 

Pat  Kealy 44 

George  E .  0 '  Nan 44 


TOPICAL  INDEX 


Statement  of  Facts  (continued) 


Page 


Rebuttal  Witnesses: 

Stanley  H.  Jensen 45 

J.  P.  Keown 45 

For  the  defendant-appellant: 

01  i  ve  Starkweather 45 

Gerard  Vaccaro  (Recalled) 46 

Defense  cl  osed 46 

Government  cl  osed 46 

Motion  for  judgment  of  acquittal 46 

Argument 47 

I 

The  court  erred  in  denying  the  motions 
for  judgment  of  acquittal.  The 
evidence  was  not  sufficient  to 
sustain  the  trial  judgment  on 
both  counts  or  either  count 47 

Ancillary  to  this,  and  controlling, 

we  respectfully  urge  that  the  court 

had  no  jurisdiction  to  try  this 

case.  McCowan  was  a  sender,  and 

when  the  package  was  returned  to 

him  the  postal  authorities  and 

the  United  States  District  Court 

lost  jurisdiction  to  try  McCowan 47 

II 

The  United  States  Attorney  was  guilty 
of  misconduct  in  the  course  of 
cross-examination  of  a  character 
witness  of  defendant-appellant 
-  such  as  could  not  be  cured  by 
an  instruction  to  disregard  the 
same,  as  given  by  the  court 51 

III 
Incidents  which  denied  defendant- 
appellant  a  fair  trial,  as 
guaranteed  by  the  Constitution:    54 


11 


TOPICAL  INDEX 


Argument  Point  III  (continued) 


Page 


A.  The  new  indictment  after  the 

mistrial,  switching  the 
allegations,  and  doing 
so  to  encompass  the  testi- 
mony developed  in  the  first 
trial 54 

B.  The  question  put  to  one  character 

witness  and  sought  to  be 

presented  to  the  numerous 

character  wi  tnesses 54 

C.  The  questions  put  to  the  defend- 

ant about  his  legal 

education 55 

D.  The  questions  about  defendant- 

appellant's  intimacy  with 

the  government's  female 

wi  tness 54 

What  is  a  fair  trial?  55 

Conclusion 56 


m 


TABLE  OF  AUTHORITIES  CITED 

Cases  Page 

Berger  v.  United  States,  295  U.S.  78 9,  53,  54 

Krulewitch  v.  United  States,  336  U.S.  440 8,  54 

Miller  v.  United  States,  120  F.  2d  968 55 

United  States  v.  Bullington, 

170  Fed.  Rptr.  121 8,  23,  47 

United  States  v.   Driscoll,   1   Lowell, 

303,   Fed.   Cas.   No.    14,994 50 

United  States  v.   Parsons,  2  Blatchf. 

104,  106  Fed.   Cas.   No.    16,000 50 

United  States  v.  Safford,  66  Fed.  Rptr.  942 48,  49,  50 

Vierick  v.  United  States,  318  U.S.  236 9,  53 

Statutes 

18  U.S.C.  1702 5,  6 

18  U.S.C.  1708 6 

18  U.S.C.  3231 2 

28  U.S.C.  1291 5 

28  U.S.C.  1294(1) 5 

Rules 

Rule  37a  -  Federal  Rules  of  Criminal  Procedure 5 

Rule  29  -  Rules  on  Appeals 3.  46 


IV 


NO.  2  0  9  1  7 

UNITED  STATES  COURT  OF  APPEALS 

NINTH  CIRCUIT 


UNITED  STATES  OF  AMERICA, 

vs. 
MICHAEL  ALLAN  McCOWAN, 


Plaintiff -Appellee, 


Defendant-Appel  1  ant 


Appeal  from  the  United  States  District  Court, 
Southern  District  of  California,  Central 
Division,  Honorable  Charles  H.  Carr,  Judge 


APPELLANT'S  OPENING  BRIEF 


-1- 


STATEMENT  OF  PLEADINGS 
AND 
FACTS  DISCLOSING  JURISDICTION 


The  District  Court  had  jurisdiction  under  18  U.S.C.  3231, 
this  being  a  proceeding  on  an  indictment  filed  in  the  United 
States  District  Court,  Southern  District  of  California,  under 
that  court's  number  35009.1^^^ 

COUNT  ONE  charged:   "On  or  about  October  21,  1964,  in 
Los  Angeles  County,  within  the  Central  Division  of  the  Southern 
District  of  California,  defendant  MICHAEL  ALLAN  McCOWAN,  by  fraud 
and  deception  obtained  from  the  Van  Nuys,  California  Main  Post 
Office  a  package  addressed  to  Joan  Ansel,  Colonial  Manor  Motel, 
Rockville,  Maryland." 

COUNT  TWO  charged:  "On  or  about  October  21,  1964,  in 
Los  Angeles  County,  within  the  Central  Division  of  the  Southern 
District  of  California,  defendant  MICHAEL  A.  McCOWAN,  opened 
a  package  addressed  to  Joan  Ansel,  Colonial  Manor  Motel,  Rock- 
ville, Maryland,  with  design  to  obstruct  the  correspondence  of 
and  before  being  delivered  to  the  addressee,  which  said  package 
theretofore  had  been  in  the  Van  Nuys,  California  Main  Post 
Office." 


JT]       the  record,  pursuant  to  rules  of  this  Court,  is  not 
printed.  It  consists  of  four  volumes,  including  the  transcripts 
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The  defendant  had  been  previously  charged  in  Case  No. 
34508  (United  States  District  Court  for  the  Southern  District 
of  California,  Central  Division),  and  upon  disagreement  of 
the  jury  (they  were  unable  to  reach  a  verdict)  the  matter 
was  declared  a  mistrial  and  set  for  further  trial.  Case  No. 
34508  was  eventually  dismissed  (See:  Official  Reporter's 
Transcript  p.  693). 

The  instant  case  proceeded  to  trial  and  at  the  con- 
clusion of  the  testimony  of  the  Government's  witnesses  a 
motion  for  judgment  of  acquittal  was  made  and  was  by  the 
court  denied  (Reporter's  Transcript  of  Proceedings  [herein- 
after referred  to  as  R.T.]  p,  178).  At  the  completion  of 
the  trial  of  this  matter  another  motion  for  judgment  of 
acquittal  was  made  (R.T,  p,  420).  Under  Rule  29,  the  court 
reserved  a  ruling  on  the  motion.  Subsequently,  at  the  time 
of  pronouncement  of  judgment,  the  motion  for  judgment  of 
acquittal  was  denied  and  judgment  pronounced. 


[1  cont'd]  labeled  "Reporter's  Transcript  of  Proceedings," 
and  contains  all  of  the  testimony  taken  at  the  trial  and 
also  the  proceedings  subsequent  thereto  at  the  time  of 
hearing  motions  for  judgment  of  acquittal  and  pronouncement 
of  judgment;  also  the  official  record  from  the  District 
Clerk,  which  includes  a  copy  of  the  indictment,  a  motion 
to  dismiss  and  various  minutes  relating  to  the  trial. 

The  case  was  tried  before  the  Honorable  Charles  H. 
Carr,  United  States  District  Judge  for  the  Southern 
District  of  California,  sitting  at  Los  Angeles,  California, 
with  a  jury. 
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In  this  case,  at  the  time  of  judgment,  testimony  was 
taken  in  the  nature  of  pre-sentence  testimony  and  is  to  be 
found  in  the  Reporter's  Transcript  of  those  proceedings  at 
pages  572,  616  and  644,  Judgment  is  shown  at  page  688. 
The  defendant-appellant  was  sentenced  to  the  penitentiary 
despite  a  provision  that  he  be  committed  for  study.  The 
defendant  was  released  upon  a  motion  for  bail  pending  appeal 
(R.T.  p.  688).  As  has  been  stated.  Case  No.  34508  was  dis- 
missed (R.T.  p.  693)o 

Prior  to  trial,  a  motion  to  dismiss  the  indictment 
was  made  and  was  by  the  court  denied.  This  motion  was 
based  upon  the  ground  that  after  a  trial  by  jury  in  which 
the  jury  disagreed  and  a  mistrial  was  declared,  a  super- 
seding indictment  was  returned  by  the  Grand  Jury  and  a 
substantial  change  was  made  in  one  of  the  counts  of  the 
indictment.  The  superseding  indictment  in  this  case  present- 
ly on  appeal  was  in  the  following  language:  (Count  Two  - 
Case  No.  35009)  That  the  defendant  "opened  a  package 
addressed  to  Joan  Ansel,  Colonial  Manor  Motel,  Rockville, 
Maryland,  with  design  to  obstruct  the  correspondence  of  and 
before  being  delivered  to  the  addressee,  which  said  package 
theretofore  had  been  in  the  Van  Nuys ,  California  Main  Post 
Office."  Count  Two  in  the  original  indictment  (No.  34508) 
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alleged  that  the  defendant  "had  in  his  possession  the  contents 
of  a  package."     The  superseding  indictment  was  altered  by 
adopting  different  language,  a  different  code  section  and  a 
different  sense. 

A  notice  of  appeal  was  timely  filed  and  is   found  in  the 
Clerk's  Transcript. 

A  designation  of  record  on  appeal  was  duly  filed  and  is 
found  in  the  Clerk's  Transcript. 

The  judgment  is   found  in  the  Clerk's  Transcript. 

JURISDICTION 

This  Court  has  jurisdiction  of  the  appeal   under  28  U.S.C. 
1291,  1294(1)   and  Rule  37a  of  Federal    Rules  of  Criminal   Procedure 

STATUTES  INVOLVED 

The  defendant-appellant  is  being  prosecuted  under  sections 

1702  and  1708  of  Title  18,  United  States  Code,  which  provide  in 

pertinent  part: 

18  U.S.C.    1702: 

"Whoever  takes  any  letter,  postal 
card,  or  package  out  of  any  post  office 
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or  any  authorized  depository  for  mail 
matter,  or  from  any  letter  or  mail 
carrier,  or  which  has  been  in  any  post 
office  or  authorized  depository,  or  in 
the  custody  of  any  letter  or  mail 
carrier,  before  it  has  been  delivered  to 
the  person  to  whom  it  was  directed,  with 
design  to  obstruct  the  correspondence,  or 
to  pry  into  the  business  or  secrets  of 
another,  or  opens,  secretes,  embezzles, 
or  destroys  the  same,  shall  be  fined  not 
more  than  $2,000  or  imprisoned  not  more 
than  five  years,  or  both." 


18  USX.    1708: 

"Whoever  steals,  takes  ,  ,    .  or  by 
fraud  or  deception  obtains  ,  .  ,  from  or 
out  of  any  mail,  post  office,  or  station 
thereof  .  .  ,  any  letter,  postal  card, 
package  .  .  .  shall  be  fined  not  more  than 
$2,000  or  imprisoned  not  more  than  five 
years,  or  both." 
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SPECIFICATION  OF  ERROR 

1.  The  court  erred  in  denying  the  motions  for  judg- 
ment of  acquittal.  The  evidence  was  not  sufficient  to  sustain 
the  trial  judgment  on  both  counts  or  either  count. 

Ancillary  to  this,  and  controlling,  we  respect- 
fully urge  that  the  court  had  no  jurisdiction  to  try  this 
case.  McCowan  was  a  sender,  and  when  the  package  was  returned 
to  him  the  postal  authorities  and  the  United  States  District 
Court  lost  jurisdiction  to  try  McCowan. 

2.  The  United  States  Attorney  was  guilty  of  mis- 
conduct in  the  course  of  cross-examination  of  a  character 
witness  of  the  defendant-appellant  -  such  as  could  not  be 
cured  by  an  instruction  to  disregard  the  same,  as  given  by 
the  court. 

3.  Incidents  which  denied  defendant-appellant  a 
fair  trial,  as  guaranteed  by  the  Constitution: 

A.  The  new  indictment  after  the  mistrial, 
switching  the  allegations  and  doing  so  to  encompass  the 
testimony  developed  in  the  first  trial.  (See  Motion  to 
Dismiss  -  Clerk's  Transcript.) 

B.  The  question  put  to  one  character  witness 
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and  sought  to  be  presented  to  the  numerous  character 
witnesses. 

C.  The  questions  put  to  the  defendant-appel- 
lant about  his  legal  education. 

D.  The  questions  about  defendant-appellant's 
intimacy  with  the  government's  female  witness. 

SUMMARY  OF  ARGUMENT 

1.  We  contend  that  the  evidence  was  not  sufficient 
to  show  the  crime  charged.  McCowan  was  the  sender,  and  the 
facts  indicate  it.  The  United  States  District  Court  was 
without  jurisdiction  to  try  the  case  (See  United  States 

V.   Bullington^    170  Fed.  Rptr.  121).  The  court  permitted 

all  of  the  details  of  what  happened  after  the  delivery  to 

McCowan.  If  a  crime  was  committed,  the  State  had  jurisdic- 
tion. 

2.  A  character  witness  was  asked  on  cross-examina- 
tion if  he  had  "heard  that  Mr.  McCowan  passed  worthless 
checks  in  the  sum  of  $12,568.00,  and  that  as  a  result  of 
this  it  was  a  major  factor  in  a  man  losing  his  business?" 
This  was  gross  misconduct  and  could  not  be  cured  by  an 
instruction  {Krulewitch  v.    United  States ^    336  U.S.  440). 
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This  was  misconduct  {Vieriak  v.   United  Statee^   318  U.S.   236, 
Bevger  V.    United  States ,   295  U.S.    78). 

3.       We  contend  that  the  following  incidents  denied 
defendant-appellant  McCowan  a  fair  trial. 

A.  The  superseding  indictment  charged  a  new 
offense  -  after  a  mistrial   had  been  declared.     The  government 
then  tailored  the  indictment  to  attempt  to  cover  defendant- 
appellant's  testimony. 

B.  The  question  put  to  the  character  witness 
about  defendant-appellant  passing  bad  checks  and  ruining  a 
man's  business,  and  sought  to  be  put  to  other  witnesses. 

C.  Questions  put  to  the  defendant-appellant 
about  his  education  as  a  lawyer.     This  put  the  appellant, 
a  policeman,  in  a  position  where  the  jury  might  well   have 
required  a  standard  of  conduct  from  him  different  from  some 
other  person. 

D.  The  questions  about  defendant-appellant's 
intimate  relations  with  the  government's  female  witness. 
This  violated  the  rule  as   laid  down  in  Berger  v.    United 
States,   supra,    295  U.S.    78. 
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STATEMENT  OF  FACTS 

FOR  THE  PLAINTIFF-APPELLEE: 

JEAN  ORTIZ  stated  that  she  knew  the  defendant.  She  had 
met  him  in  September,  1964,  at  the  Woodley  Inn.  At  that  time 
her  sister  Joan  Ansel  was  with  her.  She  saw  the  defendant 
from  time  to  time  thereafter.  (R.T.  [hereinafter  in  this 
Statement  of  Facts  the  page  number  only  will  be  shown  to 
indicate  the  location  in  said  transcript]  p.  25-27.)  At  the 
time  of  meeting  the  defendant  she  had  been  living  with  her 
sister  Joan.  Her  sister  left  California.  Prior  to  leaving, 
her  sister  left  three  diamond  rings  (Exhibits  1,  2  and  3)  to 
be  held  for  her.  (27)  She  identified  the  exhibits.  After 
her  sister  left  California,  she  received  a  telephone  message 
from  her.  Mr.  McCowan  brought  the  rings  to  her  house  and 
they  wrapped  them  in  a  package  (Exhibit  4).  That  was  the 
box  they  sent  the  rings  in.  They  went  to  the  Police  Station 
to  get  some  string  for  the  package;  they  were  in  her  car.  Mr. 
McCowan  went  into  the  Police  Station  to  get  his  check  and 
pick  up  some  tape  and  string.  He  taped  up  the  package  and 
put  string  around  it.  She  gave  Mr.  McCowan  the  address  to 
which  the  package  was  to  be  sent.  She  saw  him  write  the 
address.  (30-32)  He  wrote  her  address  on  one  side  and  the 
address  of  her  sister.  He  put  his  name  plus  her  post  office 
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box  on  the  package.  Her  post  office  box  was  No.  2754;  it 
was  used  by  her  sister  and  herself.  They  drove  to  a  branch 
post  office  and  Mr.  McCowan  said  it  would  be  better  to  go 
to  the  main  office.  (32-33)  She  handed  the  package  to  the 
postal  clerk  and  it  was  mailed.  (34-35)  She  and  McCowan 
then  drove  back  to  her  place.  They  came  out  of  the  post 
office  building  together.  After  mailing  the  package  on 
October  21st,  she  later  talked  to  her  sister.  She  later 
made  inquiry  at  the  post  office.  The  information  on  Exhibit 
5  she  gave  to  the  postal  official  about  November  17th.  She 
had  a  conversation  with  Mr.  McCowan  after  the  package  had  been 
mailed  and  before  she  went  to  the  post  office,  and  he  said 
that  the  package  had  probably  been  lost  in  the  mail.  (39-40) 
She  told  Mr.  McCowan  that,  because  her  sister  had  not 
received  them,  she  had  sent  a  tracer  out  for  the  rings.  (40- 
41)  He  made  no  statement.  (41)  After  Mr.  McCowan  was 
arrested  she  had  a  conversation  with  him,  just  Mr.  McCowan 
and  herself  were  present.  He  said  that  the  only  reason  he 
took  the  rings  was  to  sell  them  to  get  money;  that  he  was 
going  to  give  her  the  money.  (42)  Mr.  McCowan  told  her  he 
had  never  done  anything  like  that  before,  and  she  told  him 
that  if  he  would  give  the  rings  back  she  would  not  press 
charges.  (42)  She  had  had  another  conversation  with  Mr. 
McCowan;  this  had  been  in  the  presence  of  Jerry  Vaccaro. 
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At  that  time  McCowan  asked  her  if  she  would  plead  the  Fifth 

Amendment  and  not  say  anything  in  court,  and  she  told  him  she 

could  not  do  that,  that  it  would  make  her  look  guilty.  (43) 

Mr.  Vaccaro  said  that  she  could  forget  a  lot  of  things.  (44) 

She  did  not  remember  whether  Mr.  McCowan  said  anything  about 

forgetting  things.  (44) 

(Exhibits  1  to  5  were  admitted  in 
evidence.)  (45) 

On  cross-examination  she  testified  that  when  she  first 
met  Mr.  McCowan  she  learned  that  he  was  a  Los  Angeles  police- 
man. At  this  time,  in  her  presence,  her  sister  told  Mr. 
McCowan  that  her  husband  was  in  jail  in  Maryland  and  she  wanted 
to  locate  exactly  where  he  was  and  what  had  happened  to  him. 
(47)  Mr.  McCowan  had  replied  that  be  would  try  to  find  out 
what  he  could  about  her  sister's  husband.  Later  she  and  her 
sister  and  McCowan  went  to  a  house  on  Royal  Oak;  there  they 
had  a  conversation  with  Mr.  McCowan  about  furs,  diamond  rings, 
jewelry  and  guns.  Certain  jewelry,  diamonds,  fur  coats  and 
guns  were  taken  to  the  house  on  Royal  Oak.  (49-50)  Later  she 
had  a  conversation  with  Mr.  McCowan  about  removing  the 
articles  to  a  cabin  in  the  mountains  for  safekeeping.  (50) 
She  knew  that  her  sister  had  given  McCowan  some  guns,  some 
rifles,  and  a  surgical  kit;  that  her  sister  had  told  McCowan 
that  the  surgical  kit  had  been  used  by  her  to  remove  a  bullet 
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from  her  husband's  body.  (50)  After  her  sister  went  East 

she  talked  with  her  from  time  to  time.  She  denied  ever 

telling  Mr.  Jerry  Vaccaro  that  she  was  desperate  for  money. 

She  knew  Mr.  Vaccaro.  She  had  visited  Mr.  Vaccaro  at  his 

house.  She  denied  that  she  had  a  conversation  with  Mr. 

McCowan  in  which  Mr.  McCowan  told  her  that  he  did  not  want 

to  return  the  guns  to  her,  that  he  needed  the  guns  in  his 

forthcoming  trial,  and  that  he  felt  the  guns  would  be  used 

in  an  attempted  jail  break.  (53)  She  denied  telling  McCowan 

that  she  thought  that  he  had  given  information  to  the  police 

which  had  resulted  in  the  arrest  of  her  husband.  She  denied 

telling  Mr.  McCowan  that  she  had  talked  long  distance  with 

her  sister  Joan  and  that  her  sister  had  told  her  that  she 

had  information  that  McCowan  had  given  information  to  the 

police  which  had  resulted  in  the  arrest  of  her  husband. 

She  testified  that  her  husband  had  been  tried  for  robbery 

in  this  community  and  convicted  and  went  to  prison.  (58) 

She  denied  telling  Mr.  Vaccaro  that  she  thought  Mr.  McCowan 

had  something  to  do  with  it.  She  denied  accusing  McCowan 

of  having  had  something  to  do  with  it.  (59)  Her  husband  was 

arrested  about  October  26,  1964.  (59)  She  identified  a 

photograph  (Exhibit  A)  as  a  fair  representation  of  a  surgical 

kit  and  some  of  the  small  guns  and  rifles  her  sister  Joan  had. 

(Exhibit  A  was  received  in  evidence.) 
(62) 
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She  had  sold  one  of  the  fur  coats  her  sister  had  left  with 
her.  Mr.  McCowan  had  had  possession  of  the  coat  for  safe- 
keeping. Mr.  McCowan  gave  her  the  coat  upon  her  request. 
(63)  She  sold  the  fur  coat  that  McCowan  gave  her;  she 
sold  it  because  she  needed  the  money.  She  did  not  remember 
whether  McCowan  gave  her  the  diamond  rings  at  that  time  or 
not.  (66)  She  denied  ever  telling  Jim  Malucci  and  Jerry 
Vaccaro  that  she  and  her  sister  Joan  had  dressed  as  men  and 
had  performed  robberies.  (67)  She  then  stated  that  Jerry 
Vaccaro  had  asker  her  for  stories  and  she  had  told  him  that 
she  and  her  sister  had  performed  robberies.  (68)  She  made 
up  stories  when  he  kept  questioning  her.  (68)  She  denied 
telling  Mr.  Vaccaro  that  her  sister  had  not  given  her  her 
share  of  the  robberies.  (69-70)  She  had  been  friendly  and 
affectionate  with  Mr.  Vaccaro.  (70)  When  she  went  to  the 
post  office,  she  knew  that  Mr.  McCowan 's  name  was  on  the 
package  as  the  sender.  (72) 

EDWARD  TULLY  testified  he  was  a  postal  clerk  at  the 
Van  Nuys  Post  Office,  Main  Office.  He  was  so  engaged  in 
October  of  1964.  Mr.  McCowan  came  to  the  window  at  the 
post  office;  McCowan  was  in  a  police  uniform  and  identified 
himself  as  a  police  officer.  McCowan  asked  him  if  it  was 
possible  to  withdraw  a  package  from  the  post  office,  that 
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he  was  working  on  a  case,  that  he  would  be  in  the  following 
day  with  a  young  lady  and  they  were  to  mail  a  package.  (90- 
91)  He  referred  McCowan  to  Garth  Gledhill,  the  assistant 
postmaster,  stating  that  it  was  possible.  On  the  following 
day,  October  21,  McCowan  came  in  with  a  young  lady  (Jean 
Ortiz);  they  approached  his  window.  The  young  lady  handed 
him  a  package  and  said  she  wanted  it  mailed.  He  could  not 
say  who  handed  him  the  postage.  McCowan  was  standing  a 
little  behind  her  and  just  to  her  right.  He  could  not  say 
whether  he  stepped  up  and  gave  him  the  package  or  she  did  -- 
or  the  money;  he  did  not  recall.  (92)  Mr.  Gledhill  came 
into  the  post  office  later  and  he  handed  Mr.  Gledhill  the 
package  that  had  been  mailed  by  the  defendant  and  Miss  Ortiz 
(92-93) 

On  cross-examination  he  said  that  he  had  probably  seen 
thousands  of  people  since  that  event.  At  the  previous  trial 
he  had  stated  that  he  was  not  sure  who  gave  him  the  package; 
he  was  not  positive.  (94-95) 

GARTH  GLEDHILL  testified  that  he  was  assistant  post- 
master at  the  Van  Nuys  Post  Office.  He  recognized  the 
defendant  McCowan.  On  October  20,  1964,  he  saw  McCowan; 
McCowan  had  been  dressed  in  a  uniform  and  had  the  badge  of 
a  Los  Angeles  policeman.  McCowan  wanted  to  know  if  there 
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was  a  procedure  by  which  a  package  could  be  withdrawn  from 
the  post  office.  McCowan  stated  that  he  was  working  with 
the  Police  Department  on  an  investigation  involving  a  couple 
of  girls;  McCowan  assumed  they  were  going  to  mail  a  package 
and  wanted  to  withdraw  the  package  for  further  investiga- 
tion. (98-99)  The  following  day  he  talked  with  Mr.  McCowan 
on  the  phone  and  Mr.  McCowan  told  him  the  package  had  just 
been  mailed  and  that  he  wanted  to  withdraw  it;  McCowan  gave 
him  the  information,  a  street  address  in  Granada  Hills  and 
his  (McCowan's)  name  as  the  sender  and  Joan  Ansel's  name 
as  the  addressee  at  the  Colonial  Manor  Motel  in  Rockville, 
New  Jersey.  He  placed  part  of  this  information  on  a  form 
(Exhibit  6  -  Form  1509,  a  sender's  application  for  recall  of 
mail).  (100-101)  He  put  a  change  on  the  form  after  picking 
up  the  package.  He  saw  the  defendant  in  about  30  minutes; 
the  defendant  came  to  his  office.  He  asked  the  defendant 
about  the  street  address  originally  given;  this  was  not  what 
was  entered  on  the  package.  The  defendant  told  him  he  had 
placed  the  post  office  address  of  Jean  Ortiz  on  the  package 
in  error.  The  defendant  signed  application  form  No.  1509. 
(102-103)  He  gave  the  package  to  the  defendant. 

He  stated  on  cross-examination  that  he  had  filled  in 
the  application  himself;  that  he  had  written  thereon  "wrong 
contents."  (104)  McCowan  told  him  that  he  was  the  sender 
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and  McCowan's  name  appeared  on  the  package  and  so  he  returned 
the  package  to  McCowan.  (105) 

(Exhibit  6  was  received  in  evidence.) 

JOHN  BRAYMAN  testified  he  was  a  jeweler  with  M.  Wein- 
stein,  Inc.  He  had  a  conversation  with  Mr.  McCowan  about 
diamonds;  McCowan  had  stated  that  he  had  received  the  diamonds 
from  relatives  back  East  and  wanted  an  appraisal.  (109-110) 
Exhibits  1,  2  and  3  were  shown  to  the  witness.  He  had  examin- 
ed these  rings  and  had  made  an  appraisal.  (111-112)  The 
defendant  had  come  back  about  three  hours  later  and  picked 
up  the  appraisal  (Exhibit  7).  Two  copies  of  the  appraisal 
were  given  to  the  defendant.  (112-113) 

(Exhibit  7  was  received  in  evidence.) 

THE  DEPOSITION  OF  JOHN  BROOKS  RUNYON  WAS  READ  INTO  THE 
RECORD:  He  knew  Mr.  McCowan;  had  met  him  through  an  acquain- 
tance, John  0' Grady  of  the  Los  Angeles  Police  Department. 
(116-117)  He  had  had  a  conversation  with  McCowan  in  1964. 
McCowan  said  he  had  some  jewelry  and  wanted  to  know  if  he 
would  be  interested  in  buying  it.  McCowan  said  he  owned 
the  jewelry  or  he  had  acquired  the  jewelry  in  a  real -estate 
deal.  (118-119)  He  was  to  consider  buying  the  jewelry  or 
possibly  selling  it.  (120)  He  turned  the  rings  over  to 
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Mr.   Matheny.    (123)     He   later  received  $1100  from  Mr.   Matheny 
for  the  sale  of  the  large  ring  -  the  two-carat  lady's   ring. 
(124)     He  gave  the  money  to  McCowan.    (125)     On  cross-examina- 
tion he  testified  that  the  defendant  was   referred  to  him  by 
John  O'Grady,  a  sergeant  in  the  Los  Angeles  Police  Depart- 
ment.   (127-128)     He  believed  that  Mr.   McCowan  had  said  they 
could  take  their  time,  that  there  was  no  hurry  for  a  quick 
sale,  that  they  could  take  their  time  and  get  a  better  price 
(130)     There  was  an  advertisement  placed  for  the  sale  of  the 
rings.   (131) 

CHARLES  MATHENY  testified  that  he  was  a  jeweler.     He 
first  saw  Exhibit  1   through  4  about  Christmas,  1964,  at 
Brooks  Runyon's  home.   (139-140)     He  was  to  appraise  the 
rings.     The  rings   (Exhibits  1   -  3)  were  contained  in  Exhibit 
4  (a  black  box).    (140-141)     He  sold  the  large  two-carat  ring 
(Exhibit  1)  to  a  Mr.  Tanzey.   (142) 

WILLIAM  H.   TANZEY  testified  that  he  bought  a  ring 
from  Mr.   Matheny,  that  he  paid  him  $1100  for  it  before 
Christmas  of  1964.     He  identified  Exhibit  1.     He  gave  the 
ring  to  his  wife  and  later  had  to  take  it  away  from  her. 
He  later  gave  it  to  Postal   Inspector  Jensen.    (145-148) 

On  cross-examination  he  stated  that  he  later  was  paid 
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the  $1100.  (148) 

STANLEY  H.  JENSEN  testified  that  he  was  a  postal 
inspector.  He  first  saw  Exhibit  1  in  the  office  of  Attor- 
ney Guziel  at  Canoga  Park.  (149-150)  Exhibit  1  came  into 
his  possession  at  that  time.  Brooks  Runyon  gave  him  Exhibits 
2,  3  and  4  in  January  of  1965.  (151)  The  box  had  the  impres- 
sion of  writing  upon  it,  the  address  of  Joan  Ansel,  Colonial 
Manor  Motel,  Rockville,  Maryland.  He  could  also  see  the 
impression  of  Box  2764  Van  Nuys  in  the  corner.  He  saw  an 
impression  also  that  was  not  legible.  (151-152)  He  knew 
McCowan;  he  first  met  McCowan  on  January  6,  1965,  in  the 
Van  Nuys  Police  Department.  He  had  a  conversation  with 
McCowan  at  that  time  and  place;  he  told  McCowan  he  was  a 
postal  inspector,  showed  him  his  certificate,  advised  McCowan 
of  his  constitutional  rights,  that  he  did  not  have  to  make 
a  statement  and  that  any  statement  he  made  could  be  used 
against  him  and  that  he  had  the  right  to  the  services  of 
an  attorney  at  any  time.  McCowan  told  him  that  earlier  in 
1964,  in  the  late  summer,  he  had  met  Jean  Ortiz  at  a  small 
restaurant  and  bar  in  Van  Nuys  in  which  he  had  a  small 
ownership;  that  he  had  introduced  himself  to  her  and  she 
was  a  customer;  that  he  subsequently  informed  her  that  he 
was  a  police  officer  with  the  Los  Angeles  Police.  McCowan 
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had  mentioned  to  him  that  he  had  been  instrumental  in  the 
transaction  of  the  sale  of  this  bar  from  one  person  to 
another,  his  friends,  and  as  a  result  he  had  received  a 
2%  interest.  (153-154)  (The  court  instructed  the  jury 
to  disregard  the  last  statement.  154-155)  McCowan  had 
stated  that  certain  property,  including  guns,  furs,  valuable 
property,  had  been  transferred  to  him  for  safekeeping  by 
Joan  Ansel,  the  sister  of  Jean  Ortiz;  that  Joan  Ansel's 
husband  had  been  arrested  in  the  East  and  that  she  felt 
she  could  trust  him  as  a  policeman.  McCowan  told  him  that 
he  wanted  to  run  the  guns  down  to  see  if  they  had  been  used 
in  robberies;  that  he  had  gone  to  Detectives  Long  and  Moulder 
who  were  in  the  robbery  detail  and  told  them  he  had  become 
friendly  with  the  two  girls  and  that  he  thought  they  were 
connected  with  or  married  to  men  who  engaged  in  criminal 
activities  and  that  he  thought  he  might  get  further  informa- 
tion from  these  girls  which  would  be  helpful  in  solving 
robberies  in  the  Valley.  McCowan  told  him  that  he  had 
been  told  by  one  of  the  two  detectives,  he  thought  it  was 
Mr.  Long,  that  he  should  not  retain  this  property  once  he 
had  gotten  the  serial  numbers  and  the  various  information; 
that  he  should  get  the  stuff  back  to  the  girls.  He  told 
Mr.  McCowan  that  the  purpose  in  interviewing  him  was  to 
investigate  a  parcel  that  had  been  mailed  by  Jean  Ortiz 

-20- 


which  was  reported  lost  in  the  mails  by  the  addressee,  Joan 
Ansel,  and  by  the  sender,  Jean  Ortiz.  Mrs.  Ortiz  had  told 
him  that  Mr.  McCowan  had  gone  to  the  post  office  at  the  time 
of  mailing  and,  therefore,  they  felt  that  he  (McCowan)  could 
add  materially  to  the  facts.  (156-157)  McCowan  told  him 
that  he  knew  all  about  the  package,  that  prior  to  mailing 
he  had  gone  to  Mr.  Gledhill  and  had  advised  Gledhill  that  he 
was  a  police  officer,  that  he  would  mail  a  package  in  the 
company  of  a  girl  and  that  he  would  withdraw  the  package 
shortly  after  the  mailing.  McCowan  told  him  that  he  withdrew 
the  package  and  took  it  to  the  police  station  where  it  was 
opened.  (157-158)  McCowan  told  him  that  when  the  package 
was  opened  they  found  it  contained  identification  cards. 
McCowan  told  him  that  after  finding  the  box  had  no  narcotics 
in  it,  he  was  told  by  Long  and  Moulder  to  get  this  package 
back  in  the  mail.  McCowan  told  him  that  the  box  contained 
identifications,  nothing  more.  McCowan  told  him  that  he  had 
put  it  back  in  the  mail.  Later  McCowan  said  he  might  still 
have  the  package;  that  he  believed  he  had  put  it  in  a  coat 
pocket.  Later  in  the  interview  McCowan  said,  "Well,  I  have 
to  be  honest  with  you  guys,  I  lied  to  you.  Actually  I  threw 
the  package  away."  (157-158)  McCowan  told  him  that  he  had 
thrown  the  package  away  as  he  "didn't  want  these  guys  to  have 
this  --  these  people  to  get  back  these  phony  IDs  ...  I 
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thought  they  shouldn't  have  them,  so  I  just  threw  it  away." 
(158-159)  He  told  McCowan,  "Well,  you  lied  to  us  about  the 
prior  disposition,  first  you  told  us  you  mailed  it  and  then 
you  told  us  that  you  had  it  in  a  coat  pocket  at  home,  and 
now  you  tell  us  that  you  threw  it  away."  (159)  McCowan  said 
that  he  did  not  know  anything  about  the  three  diamond  rings. 
(159-160) 

On  cross-examination  he  testified  that  he  had  filed  a 
report  that  he  had  interviewed  McCowan  and  a  brief  summary 
of  the  gist  of  the  conversation.  He  was  reluctant  to  produce 
a  copy  of  his  report  but  was  ordered  by  the  court  to  do  so. 
(162-163)  He  stated  that  at  the  time  he  talked  with  Mr. 
McCowan  he  had  no  warrant  for  McCowan 's  arrest.  (166)  During 
the  course  of  his  conversation  with  McCowan,  McCowan  had  said 
that  he  wanted  to  talk  to  an  attorney;  they  had  encouraged 
McCowan  to  do  so.  (167)  McCowan  had  stated  that  he  had  become 
acquainted  with  Jean  Ortiz  and  Joan  Ansel  and  that  he  had 
reported  this  to  Mr.  Long,  Sergeant  of  Detectives;  that  he 
(McCowan)  had  learned  that  Ansel 's  true  name  was  Christensen 
and  that  he  was  investigating  the  complicity  or  participation 
of  these  parties  in  robberies.  (167-168)  McCowan  told  him 
that  he  had  attempted  to  ingratiate  himself  with  these  girls 
in  order  that  he  might  get  information;  that  from  time  to  time 
he  had  kept  in  touch  with  Sgt.  Long;  that  he  thought  these 
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people  were  attempting  to  liberate  Ansel  from  jail.  (168- 
169)  McCowan  told  him  that  he  was  investigating  these 
people;  that  he  did  not  want  to  see  them  get  the  identifica^ 
tion  cards;  that  he  had  come  across  a  number  of  guns  that 
these  people  had,  hand  guns  and  rifles.  (169-170)  His 
report  says,  "He  consistently  denies  theft  of  the  rings." 
McCowan  had  denied  that  he  had  ever  taken  anything  from 
these  girls  by  theft  and  had  stated  that  he  was  willing 
to  submit  to  any  test;  that  he  was  doing  this  as  a  police 
officer,  endeavoring  to  solve  a  crime  if  he  could.  (172) 
McCowan  told  him  that  he  had  reported  from  time  to  time 
to  Sgt.  Long  at  the  Van  Nuys  Police  Department. 

J.  P.  KEOWN  testified  that  he  was  a  postal  inspector 
and  had  worked  on  this  case  with  Inspector  Jensen.  (176) 

THE  GOVERNMENT  RESTED. 

Motion  for  judgment  of  acquittal  was  made.  (178) 
United  States  v.   Bullington^    170  Fed.  121,  was  cited  to 
the  court  in  support  of  the  defendant's  contention  that 
the  evidence  was  not  sufficient  to  sustain  the  charge. 
Motion  was  denied.  (182) 
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FOR  THE  DEFENDANT-APPELLANT: 

MICHAEL  McCOWAN  testified  that  he  had  been  a  police 
officer  for  the  City  of  Los  Angeles  for  about  10  years; 
that  he  graduated  from  law  school  in  January  of  1964;  and 
that  he  had  a  family.  At  the  Woodley  Inn  in  1964  he  had 
met  Jean  Ortiz  and  Joan  Ansel  or  Joan  Christensen;  at  the 
time  he  was  attempting  to  help  a  friend,  Jerry  Vaccaro,  who 
owned  the  Woodley  Inn^  (190-191)  Joan  Ansel,  the  taller  of 
the  two  girls,  asked  him  if  any  tall  fellows  came  in.  He 
told  her  he  could  introduce  her  to  some  nice,  tall  policemen, 
and  the  girl  said,  "If  you  knew  who  I  was  you  wouldn't  have 
made  that  remark."  He  thought  about  it  and  said,  "What  is 
the  matter,  don't  you  like  policemen?"  She  said,  "Are  you 
a  policeman?"  And  he  said,  "Yes,  I  am."  She  then  said, 
"My  husband  is  Kenneth  Malcolm  Christensen,  he  was  just 
arrested  back  East.  He  was  one  of  the  ten  most  wanted  men 
of  the  FBI."  He  said  that  he  had  not  heard  of  him.  (192- 
193)  She  asked  him  if  he  could  find  out  anything  about  her 
husband  and  he  said  he  possibly  could.  She  wanted  to  find 
out  where  her  husband  was,  that  he  had  been  picked  up  for 
robbery  and  was  involved  in  robberies  in  Maryland.  Jean 
Ortiz  was  sitting  there  within  hearing  distance.  He  talked 
to  them  a  few  days  later c  In  the  meantime  he  had  relayed 
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this  information  to  Sgt.  Long  of  the  robbery  detail,  Detective 
Bureau.  These  girls  were  driving  a  1964  white  Pontiac  and 
Sgt.  Long  said  to  find  out  what  he  could,  that  they  might 
have  guns  in  the  locker  panels.  He  called  the  bar  and  told 
the  bartender,  Jim  Loreno,  to  call  him  if  the  girls  came  in. 
Four  or  five  days  later  he  received  a  call  from  the  bartender 
that  the  girls  were  there.  He  had  the  bartender  check  to  see 
if  the  car  was  outside.  He  then  talked  with  the  taller  sister 
on  the  phone.  He  made  arrangements  to  meet  her  the  following 
day.  After  reporting  to  the  robbery  detectives,  he  met  her; 
he  reported  to  Sgt.  Long,  (193-196)  He  met  Joan  Ansel/Christen- 
sen;  at  that  time  she  was  driving  a  '65  Pontiac;  she  went  to 
Maywood  with  him.  She  told  him  that  her  husband,  Christensen, 
had  been  involved  in  robberies;  that  they  were  married  in 
April  of  that  year  and  had  gone  on  a  trip  throughout  the 
country  and  she  drove  the  get-away  car  in  robberies  for  her 
husband,  he  had  pulled  a  lot  of  jobs  and  had  used  a  lot  of 
aliases.  (197-198)  She  told  him  that  she  and  her  husband  had 
gone  to  a  motel  in  Maryland  and  had  gone  out  for  dinner  to 
case  the  place  that  they  were  going  to  rob  the  next  day;  that 
the  next  day  they  went  back  to  the  place  and  when  he  came  out 
people  were  chasing  him  and  she  heard  police  sirens;  that  she 
drove  toward  him  and  he  waved  her  on;  that  she  went  to  the 
motel,  picked  up  the  fur  coats  and  diamond  rings  and  guns 
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and  drove  directly  to  California.  (198-199)  She  told  him 
that  she  had  stored  some  of  the  stuff  and  given  some  of  the 
guns  to  a  girl  in  Hollywood.  She  took  him  to  the  vicinity 
of  this  girl's  apartment;  she  left  the  car  and  later  return- 
ed with  another  woman;  over  the  back  wall  they  handed  him 
five  guns,  rifles  in  their  carrying  cases.  He  put  these 
in  the  back  of  the  Pontiac.  They  then  drove  to  her  apart- 
ment. He  did  not  go  up  with  her.  She  brought  down  two  fur 
coats  and  some  diamond  rings.  They  then  drove  to  15627 
Royal  Oak  Road  in  Sherman  Oaks,  an  empty  house  that  he  was 
caring  for.  (200-201)  They  took  the  fur  coats,  diamond 
rings  and  the  rifles  into  the  house.  The  diamond  rings 
were  the  same  ones  as  those  in  court.  (202)  He  identified 
Exhibit  A,  a  photograph  of  the  rifles  and  guns  which  had  been 
taken  into  the  house.  He  met  her  at  the  same  house  the  next 
day.  She  arrived  with  Joan  Ortiz =  At  that  time  she  had  a 
bunch  of  clothes' which  she  said  were  her  husband's,  and  a 
medical  kit  which  she  said  she  had  used  to  remove  a  bullet 
from  her  husband's  leg.  (204)  In  the  left-hand  corner  of 
Exhibit  A  was  the  kit.  (205)  After  first  going  to  the  house 
he  had  been  afraid  the  girl  might  remove  the  things,  so  he 
had  removed  them;  he  and  his  wife  removed  them  to  his  home. 
He  reported  to  Sgtc  Long  that  he  had  seen  these  guns  and  the 
surgical  kit,  (206-207)  After  the  hand  guns,  medical  kit, 
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etc.  had  been  placed  in  the  house  on  Royal  Oak,  he  and  his 
father  had  returned  and  removed  them  to  his  home.  The  girls 
asked  him  where  the  other  stuff  was,  and  he  told  them  he 
had  already  taken  it  to  the  cabin.  His  father  had  helped 
him  move  the  things  and  when  he  arrived  home  his  father, 
his  mother  and  his  wife  were  all  there;  they  saw  all  the 
objects.  (208-209)  After  removing  this  material  he  had 
talked  one  night  with  the  girls  and  Joan  Ansel  said  she 
was  going  to  Baltimore,  that  she  and  her  husband  had  a  pre- 
arranged plan  and  she  intended  to  help  him  break  out  of 
jail.  (210)  She  said  she  might  need  the  guns  to  break  her 
husband  out;  that  she  might  want  him  to  give  back  the  stuff 
to  her  sister.  He  did  not  see  Joan  Ansel  again.  He  later 
saw  Jean  Ortiz.  Joan,  as  far  as  he  knew,  went  to  Baltimore. 

(210)  He  checked  with  the  FBI  about  the  guns  and  the  furs. 

(211)  Later  he  met  Jean  Ortiz  at  her  apartment  and  she  said 
her  sister  wanted  to  get  the  fur  coats  and  diamond  rings 
back;  that  she  and  her  sister  had  never  gotten  along;  that 
she  was  afraid  of  her  sister  Joan  and  that  Joan  was  a 
vicious  person.  (211)  Jean  Ortiz  wanted  the  diamonds  and 
the  fur  coats  back  and  the  guns.  He  led  her  to  believe  the 
guRS  were  still  hot.  Some  time  later  she  said  her  sister 
wanted  the  diamonds  and  the  fur  coats;  she  said  that  she  was 
going  to  sell  the  fur  coats  and  send  the  diamonds  back  to 
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her  sister.   In  the  meantime  her  husband  had  been  picked  up 
for  robbery  and  she  asked  him  if  he  had  turned  her  husband 
in.  He  told  her  no,  "I  am  involved  in  this  thing  as  much 
as  you."  He  said  this  so  that  she  would  not  get  suspicious. 
(212-215)  He  and  Jean  Ortiz  prepared  two  packages;  the 
diamonds  were  placed  in  a  package  and  there  was  a  second 
package.  He  proceeded  to  wrap  the  package  with  the  diamond 
rings  in  it  and  addressed  it  to  her  sister.  When  he  went 
to  wrap  the  other  package,  he  shook  it  and  asked  what  was  in 
it,  and  she  said,  "Now  you  are  talking  like  a  cop,"  They 
did  not  have  enough  wrapping  material,  so  they  did  not  go 
to  the  post  office  that  evening.  He  had  gone  to  the  post 
office  to  check  about  recovering  a  package.  On  the  21st  of 
October  she  told  him  that  she  had  talked  with  her  sister  and 
had  told  her  sister  that  she  was  desperate  for  money  and  was 
going  to  sell  the  fur  coats  and  the  diamond  rings,  and  her 
sister  had  said,  "Go  ahead  and  sell  them  out  there.  I  am 
in  need  of  money  too.  Take  what  money  you  need  for  your 
husband's  defense  and  send  the  rest  to  me."  Jean  asked  him 
if  he  could  sell  the  diamonds  and  he  said  he  would  try,  that 
he  had  never  sold  any.  She  then  gave  him  the  diamonds.  (218- 
219)  He  had  told  the  man  at  the  post  office  that  he  was  a 
policeman  and  engaged  in  an  investigation,  that  there  was 
going  to  be  a  package  mailed  and  that  he  did  not  know  the 
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contents  of  the  box  but  that  it  was  about  the  size  of  a  "hyp' 
kit  and  he  thought  it  might  possibly  contain  narcotics;  that 
he  had  worked  his  way  in  with  two  females;  and  that  he  would 
like  to  retrieve  the  package  from  the  mails.  The  postal 
employee  told  him  if  his  name  was  on  it  as  sender  he  would 
be  able  to  retrieve  it  if  he  could  identify  it,  sign  a  piece 
of  paper  stating  that  he  had  received  it  from  the  Service, 
so  that  the  postal  inspectors  would  know  where  the  package 
went,  (220)  They  did  not  have  enough  packaging  material,  so 
he  and  Jean  Ortiz  drove  to  the  Van  Nuys  Police  Station  where 
he  worked;  he  had  done  this  for  three  reasons,  (1)  he  wanted 
to  get  additional  packaging  material,  (2)  it  was  near  the 
main  post  office,  and  (3)  he  wanted  to  check  and  see  if  any 
of  the  detectives  were  in  the  squad  room,  so  that  he  could 
advise  them  how  things  were  going.  (220)  None  of  the  detec- 
tives to  whom  he  had  reported  were  there.  He  got  the  addi- 
tional packaging  material  from  the  Detective  Bureau.  He 
completed  the  wrapping  of  the  package  in  the  car,  Jean 
Ortiz's  car.  His  name  was  put  on  as  the  sender.  The  return 
address  was  the  post  office  box  belonging,  he  believed,  to 
Joan  Ansel  in  Van  Nuys^  The  package  was  presented  to  the 
clerk  at  the  post  office;  he  and  Jean  were  standing  directly 
together.  He  did  not  recall  who  actually  handed  the  package 
in.  He  gave  Jean  the  money  for  the  postage.  (221-222)  The 
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diamonds  were  not  in  that  package;  the  diamonds  were  in  his 
pocket.  He  later  returned  to  the  post  office  and  obtained 
the  package  from  Mr.  Gledhill.  He  signed  a  document  there. 
Mr.  Gledhill  filled  in  a  portion  of  the  document.  (223)  He 
did  not  in  any  manner  actually  attempt  to  take  the  property 
with  the  intent  to  appropriate  it  to  his  own  use.  (223-224) 
He  took  the  package  to  the  police  station  and  kept  the 
package  in  his  locker.  The  following  morning  he  showed 
Sgt.  Long  and  his  partner  --  he  believed  it  was  Sgt.  Miller 
--  the  package.  Detectives  were  coming  and  going.  The 
package  was  opened  and  they  found  inside  a  driver's  license 
in  the  name  of  Michael  Ancell  (Ansel)  or  Michael  Yosef 
Ancell  (Ansel),  which  was  one  of  the  aliases  that  Joan 
Ansel's  husband  had  used.  There  was  also  an  FCC  pilot's 
license  and  several  other  pieces  of  identification.  Sgt. 
Long  gave  him  back  the  package  and  said,  "I  think  the  best 
thing  for  you,  so  that  they  will  not  get  suspicious  of  you, 
would  be  to  place  it  back  in  the  mail."  (225-226)  He  did 
not  do  this.  He  felt  that  if  they  got  the  identification 
they  would  use  it  in  connection  with  the  jail  break.  With 
reference  to  the  diamonds,  he  checked  around  the  jail  to 
see  if  anybody  was  familiar  with  selling  diamonds.  Sgt. 
0' Grady  said  he  was.  He  showed  0' Grady  the  diamonds  and 
0 'Grady  told  him  to  go  see  Brooks  Runyon.  (227-228)  The 
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diamonds  were  sold  and  Brooks  Runyon  gave  him  the  money, 
$1100.  (228-229)   In  connection  with  this  conversation 
with  Mr.  Jensen,  he  did  first  deny  any  knowledge  of  the 
diamonds.  He  said  he  prefaced  his  statement,  when  he 
talked  about  the  diamonds,  by  telling  him  that  he  wanted 
to  talk  to  his  attorney.  He  did  talk  to  an  attorney  later. 
(230)  He  told  Jensen  a  misstatement  because  he  was  a  little 
bit  frightened  at  first  and  taken  aback  that  they  did  not 
believe  his  story.  He  asked  them  if  they  would  give  him 
a  lie  detector  test  and  they  refused.  He  asked  to  be 
confronted  with  the  girl  and  they  refused  that.  Later 
he  talked  with  Jean  Ortiz  at  the  Woodley  Inn  over  the 
telephone.  He  and  Jerry  Vaccaro  had  arranged  to  have 
her  there.  Also  there  was  present  Ira  Reiner.  In  the 
conversation  Jean  asked  him  to  give  the  guns  back  and  he 
told  her  that  he  was  not  going  to  give  the  guns  back 
because  she  knew  they  were  going  to  be  used  in  a  jail 
break  and  he  could  not  in  good  conscience  give  them  back. 
She  said,  "So  what?"  (233)  He  never  at  any  time  asked 
Jean  Ortiz  to  take  the  Fifth  Amendment.  He  never  told 
her  to  color  her  testimony  in  any  respect.  He  told  her 
to  tell  the  truth.  (233-234) 

The  guns  which  he  took  were  all  operable.  (268)  The 
guns  were  removed  from  the  Royal  Oak  address  to  his  home; 
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one  night  he  and  his  wife  took  some  and  the  next  night  he 
and  his  father  took  some  to  his  home.  (268)  He  first  took 
down  all  of  the  serial  number.  He  gave  Sgt.  Long  the  serial 
numbers;  he  either  informed  him  or  assumed  that  he  knew  that 
he  had  them  in  his  possession.  (268)  He  was  asked  if  he  knew 
that  it  was  a  violation  of  police  regulations  to  keep  property 
seized  in  his  personal  custody,  and  he  stated  that  he  did  not 
know  there  was  such  a  regulation,  (270)  He  stated  that  when 
the  packages  were  wrapped  he  put  his  name  on  both  packages. 
(275)  The  package  containing  the  diamond  rings  (Exhibit  4) 
was  in  his  pocket  when  he  went  to  the  post  office.  (278) 
The  package  containing  the  diamond  rings  was  not  to  be  mailed. 
Before  he  withdrew  the  package,  he  told  either  Sgt  Long  or 
Moulder  about  removing  the  package  from  the  mail.  (278)  He 
denied  taking  the  diamond  rings  from  the  mail,  making  a 
switch  and  taking  another  package  with  the  identification 
to  the  police  department  for  an  alibi.  (281)  He  said  he 
talked  to  Jensen,  the  postal  inspector,  about  the  package 
that  was  in  the  mail;  he  thought  that  was  what  the  inter- 
view was  about.  (283)  The  package  he  was  concerned  with 
was  the  one  he  thought  contained  narcotics  and  that  was  the 
one  he  wanted  to  get  from  the  mails.  (284)  The  only  thing 
he  was  interested  in  at  the  time  of  getting  the  package  was 
to  find  out  what  the  contents  were.  (285)  Sgt.  Long  suggested 


-32- 


he  put  the  package  back  in  the  mail  for  his  own  security, 
so  the  girls  would  not  get  on  to  him.  He  had  information 
there  was  going  to  be  a  jail  break;  he  gave  the  police 
information  about  it.  He  thought  if  there  was  going  to 
be  a  jail  break  and  they  did  not  have  the  ID  card  they 
could  not  use  it.  (287)  There  was  only  one  package  mailed, 
(287)  The  package  with  the  diamonds  was  never  mailed;  it 
was  wrapped  and  marked  because  it  was  to  be  mailed-  It  was 
wrapped  and  marked  two  days  before  the  diamonds  were  to  be 
sent;  the  package  was  not  mailed  that  night  because  it  was 
late  and  they  were  to  get  insurance  on  the  diamonds,  because 
they  were  valuable.  (287)  Jean  Ortiz  had  the  package.  He 
got  the  package  the  day  that  they  were  to  mail  the  package 
that  contained  the  identification,  Jean  Ortiz  said  she  had 
been  in  touch  with  her  sister  and  her  sister  had  said  that 
it  was  okay  to  sell  the  fur  coats  and  the  diamond  rings  and 
use  the  money  that  she  got  from  the  sale  for  her  own  purpose 
and  send  the  rest  on  for  her  because  she  needed  money  also. 
(289)  At  the  time  he  went  to  the  post  office  he  had  both 
packages  with  him.  (289)  He  opened  the  package  to  get  the 
diamonds  and  he  sold  them;  Jean  Ortiz  authorized  him  to 
sell  them.  (290)  He  was  asked  if  during  all  of  this  time 
he  was  not  making  love  to  Jean  Ortiz  and,  over  objection, 
answered,  "Yes."  After  selling  the  diamonds  he  took  the 
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money  home  and  put  it  in  his  desk  drawer.  (293)  $1100 
He  did  not  tell  Sgt.  Long;  he  was  not  working  at  that  time 
after  he  had  received  the  money.  (293)  He  did  not  give  the 
money  to  Jean  Ortiz  because  he  had  moved  and  he  did  not 
have  her  address.  He  was  off  duty,  not  working,  his  wife 
left  home  to  go  East  -  her  mother  was  dying,  and  he  remained 
home  with  the  children. 

IRA  REINER  testified  he  was  an  attorney  employed  by 
the  City  of  Los  Angeles  in  the  City  Attorney's  office. 
Criminal  Division.  (297)  He  had  lived  in  Los  Angeles  all 
of  his  life.  He  and  Mr.  McCowan  were  friends.  He  had  talked 
to  Jean  Ortiz  at  the  Woodley  Inn  about  two  weeks  prior  to 
the  former  trials  He  was  waiting  for  a  tall  blond  to  come 
in  and  approach  Jerry  Vaccaro.  A  tall  blond  walked  in  and 
approached  Vaccaro.  Vaccaro  picked  up  the  phone  and  made 
a  call.  After  Vaccaro  finished  dialing  he  picked  up  the 
phone  and  listened.  He  heard  Mike  McCowan,  McCowan  said, 
"Hello,  Jerry,"  and  Jerry  Vaccaro  said,  "This  is  Jerry." 
Vaccaro  then  turned  to  the  tall  blond  and  said,  "I  have 
someone  here  to  talk  to  you,  Jean,"  and  he  handed  her  the 
telephone.  He  was  about  the  distance  from  the  witness  box 
to  the  attorney.  He  heard  the  woman  say,  "I  want  the  guns." 
McCowan  replied,  "I  don't  believe  I  should  return  the  guns 
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to  you,  because  I  understand  they  are  about  to  be  used  in  a 
jail  break,"  and  he  heard  the  woman  reply,  "So  what?"  (298- 
299)  Those  were  the  precise  words.  (299)  People  in  the 
community  who  knew  Mr.  McCowan  and  knew  the  general  reputa- 
tion of  Mr.  McCowan  at  the  time  of  the  happening  of  the 
incidents  in  this  matter,  knew  that  Mr.  McCowan's  reputation 
for  truth  and  honesty  was  excellent.  (299-300)  He  had  studied 
for  the  Bar  with  Mr.  McCowan.  An  objection  was  sustained  by 
the  court  when  he  was  asked  if  he  knew  Mr.  McCowan  had  passed 
worthless  checks  in  the  sum  of  $12,568  and  as  a  result  this 
had  been  a  major  factor  in  a  man  losing  his  business.  (301) 

GERARD  VACCARO  testified  that  he  was  a  Los  Angeles 
Times  dealer  and  operated  a  bar-restaurant  in  Van  Nuys  at 
Woodley  and  Saticoy.  (307)  He  had  met  Jean  Ortiz.  There 
was  a  time  when  Jean  Ortiz  told  him  that  she  and  her  sister 
had  dressed  as  men  and  had  performed  a  robbery.  They  had 
obtained  some  $10,000  in  a  robbery.  Jean  Ortiz  had  told 
him  that  her  sister  Joan  had  not  given  her  (Jean)  her  share 
of  the  money  obtained  in  robberies.  (307-308)  In  the  presence 
of  Joan,  Jean  told  him  that  they  wanted  the  guns  from  Mr. 
McCowan,  as  they  were  to  be  used  in  an  attempt  to  deliver 
Joan's  husband  from  prison.  (308)  He  had  known  Mr.  McCowan 
since  1953;  he  was  friendly  with  him;  and  he  knew  people 
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who  knew  McCowan.  He  knew  McCowan's  general  reputation  at 
or  about  the  time  of  the  happening  of  the  events  under  inquiry 
here,  and  he  knew  that  McCowan's  general  reputation  in  the 
community  as  to  honesty  and  truth  was  yery   good.  (309-310) 

ROSEMARIE  GRUENWALD  testified  she  was  a  Deputy  Attor- 
ney General  for  the  State  of  California,  in  the  Criminal 
Section;  that  she  knew  Mr.  McCowan;  that  she  had  known  him 
five  years;  that  she  knew  people  who  knew  him;  and  she  knew 
McCowan's  general  reputation  at  or  about  the  time  of  the 
occurrence  of  the  events  in  1964  for  truth  and  honesty  in 
the  community  and  his  reputation  for  those  qualities  was 
good.  (312-313) 

JAMES  A.  MALUCCI  testified  he  had  been  in  the  painting 
industry  in  the  Los  Angeles  area  for  20  years.  He  knew 
Mr.  Vaccaro;  had  known  him  for  20  years.  There  was  a  time 
in  1954  when  he  met  Jean  Ortiz.  He  was  present  at  a  conver- 
sation with  Mr.  Jerry  Vaccaro  and  Mrs.  Jean  Ortiz  when  Jean 
Ortiz  stated  that  she  and  her  sister  Joan  had  dressed  as 
men  and  had  staged  a  robbery  in  which  they  obtained  approxi- 
mately $10,000.  (314-315) 

CATHERINE  McCOWAN  testified  that  she  was  the  wife  of 
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the  defendant.  In  1964,  about  September  or  October,  she 
went  to  Royal  Oak  Street  with  her  husband.  They  obtained 
some  articles  there:  two  mink  coats  and  some  diamond  rings. 
She  saw  the  diamond  rings.  Exhibits  1,  2  and  3  were  shown 
to  her.  They  appeared  to  be  similar  in  character  to  the 
rings  she  saw  that  day.  (319-320)  One  fur  coat  was  a  long 
mink  coat  and  the  other  was  a  mink  stole.  This  house  was 
an  unoccupied  house;  her  husband  had  been  doing  a  favor 
for  the  owner  and  watching  the  grounds,  keeping  an  eye  out. 
These  articles  were  taken  to  their  home  for  safekeeping. 
The  guns  were  taken  to  her  father-in-law's  apartment.  (320- 
321)  After  being  taken  to  her  house,  they  were  removed  the 
next  night  to  her  father-in-law's  apartment.  (321-322) 
There  was  a  time  when  there  was  a  conversation  between 
herself  and  her  husband  about  the  sale  of  the  rings.  Her 
husband  brought  home  eleven  $100  bills  in  a  white  envelope 
and  the  money  was  kept  in  a  desk.  She  knew  it.  Her  husband 
told  her  where  it  was.  None  of  this  money  was  ever  spent 
while  it  was  there.  At  the  time  of  his  arrest,  Mr.  McCowan 
gave  the  money  to  the  attorney  and  the  attorney  returned  it 
to  the  owner.  (322-323) 

GERARD  VACCARO  was  recalled.  Shortly  before  the 
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previous  trial  he  had  a  conversation  with  Jean  Ortiz  and  Joan 
Ansel  or  Christensen.  This  conversation  was  at  the  airport. 
There  was  a  later  conversation;  a  discussion  between  Jean 
Ortiz  and  Joan  Ansel/Christensen  about  the  division  of  money. 
Jean  Ortiz  stated  that  she  had  not  received  her  fair  division 
of  the  results  of  a  robbery,  or  words  to  that  effect.  The 
conversation  was  recorded.  He  had  since  listened  to  the 
recording  and  it  was  accurate.  He  had  a  tape  for  it.  He 
identified  the  tape  in  question;  the  tape  was  marked  Exhibit 
B  for  identification.  (327)  This  was  a  recording  of  Jean 
Ortiz,  Joan  Ansel  and  himself. 

NICHOLAS  CIPRIANO  testified  that  he  knew  Michael 
McCowan;  Michael  was  his  stepson.  Prior  to  the  other  trial, 
in  1964,  he  went  with  Mr.  McCowan  to  an  address  on  Royal 
Oak.  There  he  saw  a  number  of  firearms,  ammunition  and  a 
medical  kit.  He  helped  pick  these  items  up  and  take  them 
to  McCowan 's  house.  (330-331)  There  were  side  arms,  .38 
revolvers  and  derringers;  there  was  ammunition  and  a  medical 
case.  He  later  saw  the  rifles.  (331-332)  He  also  saw  some 
diamond  rings.  He  helped  Mr.  McCowan  take  the  property  from 
his  place  to  the  witness's  apartment.  He  took  the  rifles, 
the  revolvers,  the  ammunition  and  the  medical  kit.  (332-333) 
They  were  taken  to  his  apartment  prior  to  the  former  trial. 
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He  looked  at  Exhibit  A,  a  photograph  of  the  rifles,  hand 
guns  and  the  surgical  kit,  and  said  this  was  a  fair  repre- 
sentation. (333) 

EARL  OSADCHEY  testified  that  he  was  a  special  assist- 
ant to  the  District  Attorney  of  Los  Angeles  County;  that 
he  knew  Mr.  McCowan;  that  he  had  known  him  since  1960;  that 
he  knew  people  in  the  community  that  knew  Mr.  McCowan;  that 
he  knew  the  general  reputation  of  Mr.  McCowan  in  the  community 
for  truth  and  honesty  and  Mr.  McCowan 's  reputation  for  those 
qualities  was  good.  (334-335)  In  response  to  the  court  he 
said  he  was  a  special  assistant  and  a  lawyer  on  the  staff 
of  the  District  Attorney.  (335-336) 

DAVID  VICTOR  STANTON  testified  he  was  a  retired  police 
sergeant  and  had  been  on  the  police  department  20  years; 
that  he  knew  the  defendant;  that  McCowan  worked  for  him  as 
a  patrolman;  that  he  knew  people  in  1964  in  the  community 
who  knew  McCowan;  that  he  knew  McCowan 's  general  reputation 
for  truth  and  honesty  in  the  community  in  1964;  and  that 
McCowan 's  reputation  for  truth  and  honesty  was  good.  In 
1964  Mr.  McCowan  discussed  with  him  the  subject  of  obtain- 
ing a  package  from  the  United  States  mails.  This  was  in  the 
watch  commander's  office  in  the  Van  Nuys  Station.  (337) 


-39- 


With  reference  to  getting  a  package  out  of  the  mails,  he 
told  McCowan  to  go  over  and  talk  to  the  postmaster  and 
find  out  from  him  how  to  do  it.  There  were  times  when 
McCowan  worked  for  him  that  McCowan  received  special 
commendations.  (338)  Mr.  McCowan  had  told  him  that  he 
thought  there  were  narcotics  in  the  package.  (338-339) 
Mr.  McCowan  talked  to  him  about  some  diamond  rings,  and 
he  directed  McCowan  to  his  father-in-law  with  reference 
to  selling  the  diamond  rings.  (339) 

ALICE  CIPRIANO  testified  she  was  the  mother  of  Mr. 
McCowan.  In  1964  there  was  a  time  when  some  guns  and 
diamonds  were  brought  into  her  home.  She  looked  at  Exhibit 
A,  a  photograph,  and  said  that  was  a  fair  representation  of 
the  property  brought  into  her  home.  Her  husband  and  son 
took  an  inventory  of  the  property  indicated  in  Exhibit  A. 
(341-342)  She  had  seen  the  diamonds  and  the  coats  previous 
to  her  husband  and  son  going  to  pick  up  the  remainder  of 
the  guns.  (342-343)  The  property  had  been  taken  to  her 
house  in  case  the  girls  knew  where  her  son  lived  and  came 
to  get  it  before  it  had  cleared  with  the  department  to  find 
out  if  these  items  had  been  used  in  robberies  or  murders. 

JOHN  E.  0' GRADY  testified  that  he  was  a  police  officer 
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for  the  City  of  Los  Angeles,  attached  to  Van  Nuys;  that  he 
had  been  in  the  Police  Department  20  years.  He  was  then 
field  supervisor.  He  had  known  McCowan  for  five  and  a 
half  years.  At  the  time  of  the  happening  of  the  events 
involved  here,  in  1964,  he  knew  the  general  reputation  in 
the  community  of  McCowan  for  truth  and  honesty  and  McCowan 's 
general  reputation  for  those  qualities  was  good.  (346) 
There  was  a  time  in  1964  when  Mr.  McCowan  discussed  with 
him  the  sale  of  some  diamonds;  McCowan  showed  him  the  diamonds 
He  looked  at  Exhibits  1,  2  and  3,  the  diamond  rings,  and  he 
said  they  appeared  to  be  the  same  rings  as  those  which  McCowan 
had  showed  him.  (347)  He  gave  McCowan  the  name  of  Brooks 
Runyon  whom  he  thought  would  be  interested  in  buying  the 
rings.  (347) 

PATRICK  H.  LONG  testified  he  was  a  police  officer  for 
the  City  of  Los  Angeles,  assigned  to  Van  Nuys  Detectives; 
he  was  a  sergeant  in  1964  and  1965.  He  knew  Michael  McCowan. 
Sometime  in  October  or  September  he  had  a  conversation  with 
Officer  McCowan  in  relation  to  a  person  by  the  name  of 
Kenneth  Christensen.  (350)  McCowan  told  him  that  he  had 
met  Christensen 's  wife,  who  was  a  student,  and  that  she  was 
in  love  with  Christensen  and  that  he  felt  he  was  in  very 
close  with  her  and  could  learn  information  that  might 
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possibly  lead  to  solving  some  of  the  crimes  that  Christensen 
was  responsible  for  on  the  West  Coast.  McCowan  also  inform- 
ed him  that  Christensen  was  in  custody  and  that  possibly 
Mr.  Christensen 's  wife  was  involved  in  some  crimes  on  the 
East  Coast  with  Christensen.  He  told  McCowan  to  stay  close 
to  her  and  keep  his  eyes  and  ears  open  and  report  to  him 
what  happened.  McCowan  reported  to  him  that  Christensen 
had  apparently  pulled  a  job  in  the  East  and  that  Christen- 
sen's  wife  saw  him  captured  by  the  police  and  she  had  driven 
the  car  back  to  the  West  Coast.  Either  on  this  occasion  or 
later  McCowan  mentioned  to  him  that  he  had  checked  the  car 
out  -  it  had  been  sold  to  a  dealer,  and  had  searched  the  car 
for  some  weapons;  that  there  were  supposed  to  be  quite  a  few 
guns  involved.  (352)  He  had  other  conversations  with  Mr. 
McCowan;  he  did  not  remember  how  many  or  what  dates;  the 
conversations  were  in  relation  to  these  women  and  Kenneth 
Christensen,  fur  coats,  jewelry,  and  guns.  McCowan  told  him 
that  Christensen 's  wife  had  jewelry  and  furs;  she  had  received 
the  property  as  gifts  from  her  husband.  (353)  McCowan  on 
one  occasion  told  him  the  girls  had  left  the  fur  coats  with 
him,  and  he  told  McCowan  to  give  them  back  before  he  got  into 
trouble.  (354)  McCowan  at  one  time  gave  him  an  inventory  of 
numbers  on  weapons  or  guns.  McCowan  told  him  he  had  taken 
the  serial  numbers  from  the  guns.  There  was  a  time  during 
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the  period  in  question  when  Mr.   McCowan  brought  a  box  to  him 
at  Van  Nuys  Detectives.     He  thought  Officer  Miller  was  present. 
The  box  was  a  half  an  inch  or  three  quarters  thick  by  three  or 
four  by  five.    (356-357)     The  box  marked  Exhibit  4  appeared 
similar  in  size.     The  box  was  wrapped  or  partially  wrapped; 
the  addressee  was  Joan  Ancell    (Ansel),  Room  7,  Colonial   Manor 
Motel,  Rockville,  Maryland.    (358)     There  was  a  sender's  Post 
Office  Box  2754,  Van  Nuys.   (358-359)     In  the  box  there  was 
an  address  book  which  had  a  list  of  24  notations  with  amounts 
of  money  opposite,  the  smallest  amount  being  $60  and  the  largest 
$16,500.   (359-360)     Also  in  the  box  there  was  an  Armed  Forces 
ID  card  in  the  name  of  Michael   Y.  Ancell (Ansel ) ;  there  was  a 
pilot's  license.  Federal  Aviation  Agency;  temporary  Airman's 
Certificate;  a  California  driver's  license;  a  previous 
driver's  license  in  Texas;  a  USA  Federal   Aviation  Agency 
medical   certificate;  personal   ID  card,  printed  type  -  all   of 
these  under  the  name  of  Michael   Yosef  Ancell   (Ansel).     There 
was  also  a  card  for  the  Airways  Rent-A-Car  System,  an  aircraft 
support  equipment  license,  a  Hertz  Rent-A-Car  charge  card, 
Motor  Insurance  Corporation  ID  card,  a  Federal   Communication 
Commission  restricted  radio-telephone  operator's  permit,  a 
discount  card  for  Union  Furniture  Company,  and  a  small   ID 
card  for  a  Cad  convertible.   (363)     After  examining  this 
material  he  gave  it  back  to  Mr.  McCowan  and  told  him  to 
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send  it  to  the  addressee.  (365-366)  He  had  known  McCowan  for 

six  years;  knew  people  who  knew  McCowan;  and  knew  that  McCowan 's 

general  reputation  in  the  community  for  truth  and  honesty  was 
good.  (366) 

PAT  KEALY  testified  that  he  was  a  police  officer  of 
the  Los  Angeles  Police,  a  sergeant,  and  had  been  a  police 
officer  for  20  years;  that  he  knew  Mr.  McCowan;  that  he  had 
worked  with  McCowan;  that  he  knew  people  in  the  community 
who  knew  McCowan  and  in  1964,  at  or  about  the  time  of  the 
events  here,  McCowan 's  general  reputation  for  truth  and 
honesty  was  good.  (371-372) 

GEORGE  E.  O'NAN  testified  that  he  was  a  police  officer 
of  the  City  of  Los  Angeles  and  had  been  for  17  years.  He 
had  known  McCowan  for  several  years.  He  knew  McCowan 's 
general  reputation  for  honesty  and  truth  in  the  community 
in  which  he  lived  and  did  business,  and  McCowan 's  general 
reputation  for  those  qualities  was  good.  In  1964  Mr. 
McCowan  showed  him  some  diamond  rings.  He  examined  Exhibits 
1,  2  and  3;  he  believed  they  were  the  rings.  They  had  been 
shown  to  him  in  the  Van  Nuys  Police  Station.  (373-374) 
McCowan  said  that  he  wanted  to  sell  the  rings. 
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REBUTTAL  WITNESSES: 

STANLEY  H.  JENSEN  testified  that  when  he  had  a  conver- 
sation with  McCowan  on  January  6,  1965,  he  asked  McCowan  a 
question  about  diamond  rings;  McCowan  did  not  tell  him  at 
that  time  that  he  wanted  to  see  counsel.  He  had  a  recording 
which  was  marked  Exhibit  9  for  identification.  (380-381) 

J.  P.  KEOWN  testified  that  he  had  authority  in  a  case 
such  as  this  to  render  a  lie  detector  test.  (382-383)  When 
McCowan  asked  him  if  he  (McCowan)  could  take  a  lie  detector 
test,  he  told  McCowan  that  they  generally  did  not  give  a 
lie  detector  test  in  cases  such  as  this  where  the  subject 
had  already  lied  to  them.  That  was  all  he  said. 

On  cross-examination  he  stated  that  Mr.  McCowan 
offered  to  take  a  lie  detector  test  and  he  (the  witness) 
refused.  (385) 

FOR  THE  DEFENDANT-APPELLANT: 

OLIVE  STARKWEATHER  testified  that  she  was  an  attorney. 
She  knew  Mr.  McCowan.  She  knew  people  who  knew  McCowan. 
She  knew  McCowan 's  general  reputation  in  1964  for  the 
qualities  of  truth  and  honesty  and  his  general  reputation 
for  those  qualities  in  the  community  was  good.  (413-414) 
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GERARD  VACCARO  was  recalled.  He  identified  Exhibit  C, 
a  tape  recording  of  a  conversation  between  himself,  Jean 
Ortiz  and  Joan  Ansel.  He  had  been  trying  to  get  a  statement 
to  assist  in  the  case.  The  statements  were  freely  and  volun- 
tarily made.  (415-417) 

DEFENSE  CLOSED. 

GOVERNMENT  CLOSED. 

The  defendant-appellant  moved  for  a  judgment  of 
acquittal  as  to  both  counts.  Under  Rule  29,  the  court 
reserved  its  ruling  on  the  motion.  (420) 
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ARGUMENT 

I 

THE  COURT  ERRED  IN  DENYING  THE  MOTIONS  FOR 
JUDGMENT  OF  ACQUITTAL.   THE  EVIDENCE 
WAS  NOT  SUFFICIENT  TO  SUSTAIN  THE  TRIAL 
JUDGMENT  ON  BOTH  COUNTS  OR  EITHER  COUNT, 

ANCILLARY  TO  THIS,  AND  CONTROLLING,  WE 
RESPECTFULLY  URGE  THAT  THE  COURT  HAD  NO 
JURISDICTION  TO  TRY  THIS  CASE.  McCOWAN 
WAS  A  SENDER,  AND  WHEN  THE  PACKAGE  WAS 
RETURNED  TO  HIM  THE  POSTAL  AUTHORITIES 
AND  THE  UNITED  STATES  DISTRICT  COURT 
LOST  JURISDICTION  TO  TRY  McCOWAN. 


It  is  our  contention  that  the  package  was  surrendered  by 

the  postal  authorities  to  the  writer  or  its  rightful  agent;  that 

upon  such  delivery,  "then  the  authority  and  power  over  the 

[package]  of  the  United  States  ceases  and  determines."  {United 

States   y.  Bullingtorij   supra^    170  Fed.  Rptr.  121.) 

"Any  delivery  to  the  writer  before  its 
conveyance  by  the  mail  ends  the  author- 
ity of  the  government  over  it;  and  the 
delivery  of  it  to  the  rightful  agent  of 
the  writer  would  be  the  same  as  a  delivery 
to  the  writer  himself.  The  same  rule 
applies,  and  the  principle  is  the  same, 
when  it  is  delivered  to  the  addressee  or 
his  agent." 

United  States  v.   Bullington^   supra, 
170  Fed.  Rptr.  121 ,  123. 

We  have  carefully  reviewed  the  cases,  in  the  hope  we 
could  find  something  recent  to  help  us,  but  without  avail. 
We  respectfully  direct  the  Court's  attention  to  Bullington, 
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Bupra,   and  to  United  States  v.   Safford,   66  Fed.  Rptr.  942, 

In  the  latter  case,  the  Court  said: 

"The  courts  all  agree  that  such  an 
interpretation  should  not  be  given 
to  this  statute,  and  this  is  obvious- 
ly correct.  Several  considerations 
lead  unerringly  to  such  a  conclusion. 
Congress  only  intended  to  secure  the 
sanctity  of  the  mail  while  it  was  in 
the  custody  of  the  postal  department 
en  route  from  the  sender  to  the  person 
to  whom  it  was  directed.  Beyond  the 
protection  of  the  mail  while  discharg- 
ing the  functions  of  postal  service 
with  respect  to  it  the  federal  govern- 
ment has  no  rightful  power  or  legal 
concern.  Its  right  to  impose  any 
penalties  is  an  incident  to  its  power 
to  establish  post  offices  and  post 
roads,  and  in  the  discharge  of  this 
function  to  protect  the  correspondence 
from  the  depredations  of  its  own 
employes,  as  well  as  the  unlawful 
aggressions  of  others.  It  would  be 
reprehensible  to  assume  that  congress 
made  a  pretext  of  this  power  to 
establish  rules  of  good  conduct  and 
punish  violations  of  them  between  a 
principal  and  agent  or  to  promulgate 
police  regulations  independent  of  the 
postal  service,  and  after  the  postal 
functions  had  been  performed.  Such 
matters  are  of  local  concern,  amenable 
to  state  law.  It  is  but  just  that  one 
who,  having  been  delegated  by  another 
to  receive  his  mail,  and,  having 
received  it,  should  embezzle  it,  should 
be  punished;  and  it  is  likewise  just 
that  one  who  should  steal  a  letter  after 
it  had  been  delivered,  and  before  it 
came  into  the  manual  possession  of  the 
party  to  whom  it  was  directed,  should  be 
punished;  but  we  should  not  allow  our 
anxiety  to  suppress  immoralities  and 


-48- 


i 


punish  crime  to  cause  us  to  ignore 
the  proper  tribunals  and  proper 
authority  for  the  redress  of  griev- 
ances of  this  character.  So  a  statute, 
broad  in  its  terms,  will  be  restricted 
by  construction  to  the  objects  which  the 
legislature  had  in  view,  and  especially 
will  its  terms  be  restricted  within  the 
organic  authority  of  the  enacting  body. 
Famum  v.    Blacks  tone   Canal   Co.,    1  Sumn. 
46,  Fed.  Cas.  No.  4,675;  Sage  v.    City  of 
Brooklyn,    89  N.Y.  189;  People  v,   McClave, 
99  N.Y.  83,  l.N.E.  235;  Suth.   St.    Const. 
«  246,  324.  Speaking  with  respect  of 
the  construction  of  this  statute.  Judge 
Betts,  with  whom  was  sitting  Judge  Nelson, 
in  U.S.    V.   Parsons,    2  Blatchf.  104,  106 
Fed. Cas.  No.  16,000,  said: 

'"What,  then,  is  the  true  import  and 
force  of  the  phrase,  "shall  have  been  in 
a  post  office  or  in  the  custody  of  a  mail 
carrier,"  and  of  the  phrase,  "before  it 
shall  have  been  delivered  to  the  person 
to  whom  it  is  directed"?  Are  they  of  un- 
limited extent,  covering  e\jery   condition 
of  a  letter  until  it  reaches  its  rightful 
destination?  To  give  the  language  this 
construction  would  be  to  continue  letters 
which  had  been  once  in  the  mail  under  the 
power  and  control  of  the  federal  government, 
in  eyery   change  and  transfer  from  person  to' 
person  and  place  to  place,  and  without  limitation 
of  time.  Legislation  of  such  a  scope  and  extent 
would  clearly  not  be  in  furtherance  of  the 
functions  and  duties  of  the  post-office  depart- 
ment, but  in  protection  of  the  private  property 
of  individuals  after  it  had  become  detached 
from  that  department  and  was  wholly  out  of 
the  charge  of  its  agents.  Such  legislation 
would  thus  necessarily  take  quality  and 
form  of  a  municipal  regulation  governing 
the  relations  and  responsibilities  of 
individuals  to  each  other  in  respect  to 
letters  and  their  contents  which  had  been 
in  the  post  office,  although  not  obtained 
through  any  act  of  fraud  or  deceit  against 
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See  also: 


the  post-office  laws.  And  congress 
would,  in  effect,  be  invested  with  the 
power  to  compel  every  person  into 
whose  possession  a  letter  which  had 
been  in  the  post  office  should  come  to 
take  upon  himself  the  responsibility  of 
carrying  and  delivering  it  to  the  person 
to  whom  it  should  be  directed.  We  think 
that  the  object  of  this  twenty-second 
section  does  not  look  beyond  a  possession 
of  letters  obtained  wrongfully  from  the 
post  office  or  from  a  letter  carrier. 
Its  design  is  to  guard  the  post  office 
and  its  legitimate  agents  in  the  execution 
of  their  duties  in  the  safe-keeping  and 
delivery  of  letters.  After  the  voluntary 
termination  of  the  custody  of  a  letter  by 
the  post  office  or  its  agents,  the  property 
in  and  right  of  possession  to  it  belong 
wholly  to  its  real  proprietor,  and  his  rights 
are  under  the  guardianship  of  the  local  law, 
and  not  of  that  of  the  United  States.'" 

United  States  v.   Safford,  supra, 
66  Fed.  Rptr.  942,  943-944. 


United  States  v.  Parsons, 
2  Blatchf.  104,  106 
Fed.  Cas.No.  16,000. 


United  States  v.   Drisaoll, 
1  Lowell ,  303,  Fed.  Cas. 
No.  14,994. 


cited  in  United  States  v.  Safford,  supra. 
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THE  UNITED  STATES  ATTORNEY  WAS  GUILTY  OF 
MISCONDUCT  IN  THE  COURSE  OF  CROSS- 
EXAMINATION  OF  A  CHARACTER  WITNESS 
OF  DEFENDANT-APPELLANT  -  SUCH  AS 
COULD  NOT  BE  CURED  BY  AN  INSTRUCTION 
TO  DISREGARD  THE  SAME,  AS  GIVEN  BY 
THE  COURT. 


Mr.  Ira  Reiner,  Deputy  City  Attorney  of  Los  Angeles, 
testified  on  behalf  of  defendant-appellant  McCowan  and, 
among  other  things,  stated  that  he  knew  McCowan 's  reputa- 
tion for  truth  and  honesty  in  the  community  in  which  he 
resided  and  did  business  and  that  his  reputation  for  those 
qualities  was  excellent  (R.T.  p.  300).  On  cross-examination. 
the  Assistant  United  States  Attorney  asked: 

"Have  you  heard  that  Mr.  McCowan 
passed  worthless  checks  in  the  sum  of 
$12,568.00,  and  that  as  a  result  of 
this  it  was  a  major  factor  in  a  man 
losing  his  business?"  (R.T.  p.  301) 

Objection  was  immediately  made  (R.T.  p.  301).  Thereupon 

there  was  discussion  between  court  and  counsel,  some  of  it 

beyond  the  hearing  of  the  jury,  at  the  side  bar  (R.T.  pp. 

302-305).  The  court  then  instructed  the  jury  to  disregard 

the  question  asked  by  counsel  (R.T.  pp.  305-306): 

"THE  COURT:  Ladies  and  gentlemen 
of  the  jury,  when  the  court  makes  a 
ruling  on  a  matter  you  are  not  to 
speculate  as  to  why  the  court  has  made 
the  ruling,  nor  what  might  have  been 
offered  if  the  court  had  not  made  a 
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ruling. 

"In  the  trial  of  a  case  --  and  in 
particular  a  criminal  case  --  the  court 
should  try  to  see  to  it  that  the  issues 
are  made  as  simple  as  possible  so  that 
the  jury,  when  it  has  the  case  to  decide 
on  guilt  or  innocence,  should  be  able  to 
decide  without  confusion  and  without 
collateral  issues.  And  if  we  get  off 
into  the  trial  of  collateral  issues  it 
sometimes  has  a  tendency  to  confuse  the 
jury. 

"For  that  reason  I  am  taking  my  pre- 
rogative at  this  time  and  not  allowing 
the  testimony  which  was  offered.  And  you 
are  to  disregard  the  question  asked  by 
counsel,  to  give  it  no  --  give  it  no 
consideration  whatsoever.  It  is  not  to 
be  considered  by  you  in  determining  this 
case.  Just  try  to,  as  near  as  you  can, 
make  it  so  that  you  never  heard  that 
statement.  You  must  not  consider  that 
question  and  the  attempted  answer." 


With  the  next  witness,  the  Assistant  United  States 
Attorney  was  about  to  pursue  the  same  question  and  asked 
the  court  if  he  was  precluded  from  so  doing  (R.T.  pp.  309- 


310): 


"MR.  MILLER:     Am  I   to  understand 
that  I   am  to  be  precluded  from  going 
into  this  area  that  we  discussed  before 
as  to  all   these  character  witnesses   they 
are  going  to  put  on? 

"THE  COURT:     I  don't  know  how  much 
plainer  I   could  have  made  it.     I   don't 
know  how  much  plainer  I   could  have  made 
it,  if  I  had  written  it  out  and  put  it 
on  the  wall    it  couldn't  have  been  plainer, 
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I  don't  know  how  you  could  ask  that 
question. 

"MR.  PARSONS:  I  ask  the  court, 
please,  to  instruct  the  jury  to  dis- 
regard that. 

"THE  COURT:  All  right.  I  was 
trying  to  divert  the  jury's  attention 
away  from  that  entirely,  and  the  jury 
again  is  instructed  to  completely 
disregard  the  question  and  any  refer- 
ence to  that  matter,  they  are  not  to 
consider  it  at  all  in  considering  the 
guilt  or  innocence  of  this  defendant 
in  this  case. 

"I  made  a  ruling  and  the  ruling 
stands,  as  to  that  witness,  and  as  to 
all  witnesses  that  are  called  at  a 
later  time  --  no  matter  who  they  may 
be." 

We  contend  that  this  was  in  violation  of  the  rule  laid 

down  in  Vieriak  v.    United  States^   318  U.S.  236,  248. 

quoting  Berger  v.    United  States^   295  U.S.  78,  88: 

"The  United  States  Attorney  is  the 
representative  not  of  an  ordinary 
party  to  a  controversy,  but  of  a 
sovereignty  whose  obligation  to 
govern  impartially  is  as  compelling 
as  its  obligation  to  govern  at  all; 
and  whose  interest,  therefore,  in  a 
criminal  prosecution  is  not  that  it 
shall  win  a  case,  but  that  justice 
shall  be  done.  As  such,  he  is  in  a 
peculiar  and  very  definite  sense  the 
servant  of  the  law,  the  twofold  aim 
of  which  is  that  guilt  shall  not 
escape  or  innocence  suffer.  He  may 
prosecute  with  earnestness  and  vigor 
-  indeed,  he  should  do  so.  But, 
while  he  may  strike  hard  blows,  he 
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is  not  at  liberty  to  strike  foul  ones. 
It  is  as  much  his  duty  to  refrain  from 
improper  methods  calculated  to  produce 
a  wrongful  conviction  as  it  is  to  use 
eyery   legitimate  means  to  bring  about  a 
just  one." 


With  all  due  respect  to  the  learned  trial  judge,  the 
instruction  to  the  jury  to  disregard  could  not,  and  apparent- 
ly did  not,  overcome  the  prejudicial  effects  of  the  question 

As  was  said  in  Krulewitah  v.   United  States ^   336  U.S 

440: 

"...  The  naive  assumption  that 
prejudicial  effects  can  be  over- 
come by  instructions  to  the  jury, 
all  practicing  lawyers  know  to  be 
unmitigated  fiction.  (Citing  cases)" 


III 


INCIDENTS  WHICH  DENIED  DEFENDANT- 
APPELLANT  A  FAIR  TRIAL,  AS 
GUARANTEED  BY  THE  CONSTITUTION: 


A.  THE  NEW  INDICTMENT  AFTER  THE  MISTRIAL, 

SWITCHING  THE  ALLEGATIONS,  AND 
DOING  SO  TO  ENCOMPASS  THE  TESTI- 
MONY DEVELOPED  IN  THE  FIRST  TRIAL. 

(See  Motion  to  Dismiss  -  Clerk's 
Transcript.) 

B.  THE  QUESTION  PUT  TO  ONE  CHARACTER 

WITNESS  AND  SOUGHT  TO  BE  PRESENTED 
TO  THE  NUMEROUS  CHARACTER  WITNESSES. 
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THE  QUESTIONS  PUT  TO  THE  DEFENDANT 
ABOUT  HIS  LEGAL  EDUCATION. 


THE  QUESTIONS  ABOUT  DEFENDANT- 
APPELLANT'S  INTIMACY  WITH  THE 
GOVERNMENT'S  FEMALE  WITNESS. 


WHAT  IS  A  FAIR  TRIAL? 

It  has  been  said  in  a  discussion  of  that  fair  trial 

which  is  guaranteed  by  the  Constitution: 

"The  bars  which  guard  the  right 
to  a  fair  trial,  such  as  is  guaranteed 
by  our  Constitution,  include  court  pro- 
cedure, rules  of  evidence  and  proper 
instructions  to  the  jury.  These  bars 
must  not  be  lowered.  To  do  so  is  to 
strike  at  the  very  foundation  of  our 
system  of  jurisprudence  which  has  for 
its  ultimate  goal  the  preservation  and 
protection  of  the  representation  and 
freedom  of  the  individual  citizen." 

Miller  V.    United  States, 
120  F.  2d  968,  973. 
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CONCLUSION 

We  respectfully  urge  that  the  evidence  was  not  suffi- 
cient to  sustain  the  trial  Judgment  on  both  counts  or  either 
count  and,  if  a  crime  was  committed,  the  trial  court  did 
not  have  jurisdiction;  that  the  sum  total  of  the  evidence, 
the  errors  to  which  we  have  directed  the  Court's  attention, 
and  the  Incidents  which  occurred,  resulted  In  an  unfair 
trial,  such  as  Is  guaranteed  by  the  Constitution;  and  that 
by  reason  thereof,  the  judgment  should  be  reversed. 

Respectfully  submitted, 

RUSSELL  E.  PARSONS  and 
RICHARD  CHRISTENSEN 

BY  RUSSELL  E.  PARSONS 

Attorneys  for  Appellant 


-56- 


CERTIFICATE 

I  certify  that  in  connection  with  the  preparation  of 
this  brief,   I   have  examined  Rules  18  and  19  of  the  United 
States  Court  of  Appeals   for  the  Ninth  Circuit  and  that  in 
my  opinion  the  foregoing  brief  is   in  full   compliance  with 
those  rules. 

DATED:     October  11,  1966,  at  Los  Angeles,  California 

RUSSELL  E.    PARSONS 


Signature  of  Counsel 
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PROOF  OF  SERVICE  BY  MAIL 

STATE  OF  CALIFORNIA        ) 

)  ss. 
County  of  Los  Angeles      ) 

I,  the  undersigned,  say:  I  am  and  was  at  all  times  herein 
mentioned,  a  citizen  of  the  United  States  and  employed  in 
the  County  of  Los  Angeles,  over  the  age  of  eighteen  years 
and  not  a  party  to  the  within  action  or  proceeding;  that 

My  business  address  is  215  West  Fifth  Street,  Los  Angeles, 
California  90013,  that  on  October   ,  1966,  I  served  the 
within  APPELLANT'S  OPENING  BRIEF  (United  States  v.  McCowan 
-  No.  20917)  on  the  following  named  party  by  depositing 
three  copies  thereof,  inclosed  in  a  sealed  envelope  with 
postage  thereon  fully  prepaid,  in  the  United  States  Post 
Office  in  the  City  of  Los  Angeles,  California,  addressed 
to  said  party  at  the  address  as  follows: 


United  States  Attorney 

Sixth  Floor,  Federal  Building 

Los  Angeles,  California 


I  declare  under  penalty  of  perjury  that  the  foregoing  is 
true  and  correct. 

Executed  on  October    ,  1966,  at  Los  Angeles,  California. 


D.  A.  Standefer 

Orig  &  20  copies: 

Clerk,  U.S. Court  of  Appeals  for  the  Ninth  Circuit 
U.  S.  Post  Office  and  Court  House  Bldg. 
San  Francisco,  California  94101 

1  copy: 

Honorable  Charles  H.   Carr 

U.  S.   District  Court,  Southern  District  of  Calif., 

Central   Division,  Los  Angeles,  California 

Subscribed  and  sworn  to  before  me 

this  day  of      October     ,  1966. 


Notary  Public  in  and  for 
the  State  of  California. 


DEAN-STANDEFER  Multi-Copy  Service,    215  W.    Fifth  Street 
Los  Angeles,   California  90013  -  MAdison  8-6898 
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APPELLEE'S    BRIEF 


I 

STATEMENT   OF    PLEADINGS  AND   FACTS 
DISCLOSING   JURISDICTION 


Appellant  Michael  Allan  McCowan  appeals  from  his  convic- 
tion upon  a  two  count  indictment  charging  him  with  violations  of 
Title  18,    United  States  Code,    Section  1702  (Obstruction  of  Corres- 
pondence),   and  Section  1708  of  Title  18,    United  States  Code  (Theft 
of  Mail). 

Count  One  of  this  indictment  charges  appellant  with  having 
obtained  by  fraud  and  deception  from  the  Van  Nuys,    California 
Main  Post  Office  a  package  addressed  to  Joan  Ansel,    Colonial 
Manor  Motel,    Rockville,    Maryland.     Count  Two  charges  that 

1. 


appellant  opened  the  above-addressed  package  which  had  theretofore 
been  in  the  Van  Nuys,    California  Main  Post  Office  before  it  had  been 
delivered  to  the  addressee  with  design  to  obstruct  correspondence. 
Both  offenses  are  alleged  to  have  occurred  on  October  21,    1964 
[R.  T.    p.    2].    -/ 

That  indictment  which  was  filed  on  June  9,    1965  [C.  T. 

2/ 
p.    2]  -    will  hereinafter  be  referred  to  as  the  second  or  supersed- 
ing indictment  which  was  filed  in  Criminal  Case  No.    35009-CD. 

Prior  to  the  filing  of  the  second  indictment,    the  grand  jury 
had,    on  January  27,    1965,    returned  an  indictment  in  criminal  case 
No.    34508-CD,    hereinafter  referred  to  as  the  first  indictment 
[C.  T.    p.    72],    charging  appellant  in  a  two  count  indictment  with 
having  violated  Title  18,    United  States  Code,    Section  1708.     Jury 
trial  on  that  indictment  commenced  before  the  Honorable  Jesse  W. 
Curtis.     On  April  9,    1965,    Judge  Curtis  declared  a  mistrial  for  the 
reason  that  the  jury  was  unable  to  agree  upon  a  verdict  [C.  T.    p.  74]. 

Subsequent  to  the  mistrial  in  connection  with  the  first  in- 
dictment,   the  grand  jury  returned  the  second  indictment. 

On  November  13,  1965,  a  jury  trial  commenced  on  the 
second  indictment,  before  the  Honorable  Charles  H.  Carr.  A 
verdict  of  guilty  as  to  both  counts  was  returned  by  the  jury  on 
November  17,    1965  [C.T.    p.    81]. 

On  January  24,    1966,    Judge  Carr  sentenced  appellant  to 


1_/  R.  T.    refers  to  Reporter's  Transcript. 

2^/  C.  T.    refers  to  Clerk's  Transcript. 
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five  years  imprisonment  on  each  of  the  counts  of  the  indictment, 
the  sentences  to  begin  and  run  concurrently,    and  for  a  study  as 
described  in  Title  18,    United  States  Code,    Sections  4208(b)  and  (c) 
[C.  T.    p.    63]. 

The  United  States  District  Court  for  the  Southern  District 
of  California  had  jurisdiction  of  this  case  based  upon  Title  18, 
United  States  Code,    Sections  1702,    1708  and  3231.     The  jurisdiction 
of  this  Court  is  based  upon  Title  28,    United  States  Code,    Sections 
1291  and  1294. 


II 

STATUTES  INVOLVED 

Title  18,    United  States  Code,    Section  1702  provides: 

"Whoever  takes  any  letter,    postal  card,    or 
package  out  of  any  post  office  or  any  authorized 
depository  for  mail  matter,    or  from  any  letter  or 
mail  carrier,    or  which  has  been  in  any  post  office 
or  authorized  depository,    or  in  the  custody  of  any 
letter  or  mail  carrier,    before  it  has  been  delivered 
to  the  person  to  whom  it  was  directed,    with  design 
to  obstruct  the  correspondence,    or  to  pry  into  the 
business  or  secrets  of  another,    or  opens,    secretes, 
embezzles,    or  destroys  the  same,    shall  be  fined  not 
more  than  $2,  000  or  imprisoned  not  more  than  five 
years,    or  both.  " 

3. 
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Section  1708  of  Title  18,    United  States  Code  provides  in 
pertinent  part: 

"Whoever  steals,    takes,    or  abstracts,    or  by 
fraud  or  deception  obtains,    or  attempts  so  to  obtain, 
from  or  out  of  any  mail,    post  office,    or  station  thereof, 
letter  box,    mail  receptacle,    or  any  mail  route  or 
other  authorized  depository  for  mail  nnatter,    or  from 
a  letter  or  mail  carrier,    any  letter,    postal  card, 
package,    bag  or  mail,    any  article  or  thing  contained 
therein,    or  secretes,    embezzles,    or  destroys  any 
such  letter,    postal  card,    package,    bag,    or  mail, 
or  any  article  or  thing  contained  therein;    .... 
shall  be  fined  not  more  than  $2,  000  or  imprisoned 
not  more  than  five  years,    or  both.  " 

III 

STATEMENT   OF   THE   CASE 


A.  Questions  Presented 

1.  Was  there  sufficient  evidence  to  support  the  judgment 
of  conviction  below  and  to  warrant  the  Court's  denial  of  appellant's 
Motion  for  Judgment  of  Acquittal? 

2.  Do  the  provisions  of  Title  18,    United  States  Code, 
Sections  1702  and  1708  extend  to  the  facts  of  this  case? 

3.  Was  Government  counsel  guilty  of  prejudicial 

4. 


misconduct  during  cross-examination  of  certain  defense  witnesses? 

4.  Were  appellant's  Constitutional  rights  violated  by 

reason  of  a  conviction  after  a  jury  verdict  of  guilty  based  upon  a 
superseding  indictment  which  included  modified  counts  similar  to 
those  contained  in  a  prior  indictment  which  resulted  in  a  mistrial 
after  the  jury  was  unable  to  agree? 

B.  Statement  of  Facts 


Appellant  McCowan,    a  former  officer  for  the  Los  Angeles 
Police  Department  [R.  T.    190]  met  two  sisters,    Jean  Ortiz  and 
Joan  Ansel  at  the  Woodley  Inn,    a  restaurant  located  in  Los  Angeles 
County,    California,    in  about  September,    1964  [R.T.    p.    24]. 

Appellant  began  to  date  Ortiz,    and  the  two  were  seeing  each 
other  almost  daily  for  some  time,    usually  at  Ortiz's  apartment 
[R.  T.    pp.    26-27]. 

In  early  October,    1964,    Joan  Ansel  left  California.      Prior 
to  leaving,    she  left  three  diamond  rings  (Government's  Exhibits  1, 
2  and  3)  in  the  possession  of  appellant  [R.  T.    p.    27].     Thereafter, 
Ortiz  received  a  telephone  call  from  Ansel,    and  as  a  result  of  that 
call,    Ortiz  asked  appellant  to  return  the  rings  to  her  so  that  she 
could  send  them  to  Ansel.     Appellant  took  the  rings  to  Jean  Ortiz's 
apartment  [R.  T.    p.    28].     At  the  time  Mr.    McCowan  returned  the 
rings  to  Ortiz,    both  she  and  appellant  wrapped  the  rings  in  a  black 
box  (Government's  Exhibit  4)  [R.  T.    pp.    29-30]. 

Appellant  placed  the  rings  in  Government's  Exhibit  4  [R.  T. 
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p.    30].     After  the  package  was  wrapped,    both  Mr.    McCowan  and 
Ortiz  went  to  the  Van  Nuys,    California  Police  Station  where  appel- 
lant worked  [R.  T.    p.    31].     Mr.    McCowan  entered  the  station,    and 
thereafter  returned  to  tape  and  place  string  around  Governinent's 
Exhibit  4.     Appellant  insisted  on  addressing  the  packages  (R.  T. 
p.    31].     Mr.    McCowan  addressed  the  package  to  Joan  Ansel  in 
Maryland,    but  placed  his  name  on  it  as  sender  and  listed  the  return 
address  as  Post  Office  Box  2754,    which  post  office  box  was  shared 
by  Ortiz  and  Ansel.     Appellant  explained  to  Ortiz  that  his  having 
written  "McCowan"  on  Government's  Exhibit  4  was  accidental 
[R.  T.    pp.    31-32]. 

Appellant  and  Ortiz  then  drove  in  Ortiz's  automobile  to  the 
Van  Nuys  Boulevard  Post  Office  Substation.     When  they  arrived 
there,    Mr.    McCowan  stated  that  it  would  be  better  if  the  package 
was  mailed  at  the  Main  Branch  where  it  would  be  better  handled 
[R.  T.    p.    33].     Ortiz  then  drove  appellant  to  the  Main  Post  Office 
on  Sylvan  Street  [R.  T.    pp.    32-33].     Mr.    McCowan  and  Ortiz  entered 
the  Main  Post  Office  and  Ortiz  handed  the  package  containing  the 
rings  to  the  postal  clerk  [R.  T.    p.    34].     Appellant  and  Ortiz  then 
left  the  post  office  and  drove  back  to  Ortiz's  apartment.     Shortly 
thereafter,    appellant  stated  to  Ortiz  that  he  had  to  leave  for  work, 
and  he  departed  [R.  T.    p.    35]. 

Some  time  later,    Ortiz  had  a  telephone  conversation  with 
her  sister,    and  as  a  result  thereof,    she  filed  an  inquiry  (Govern- 
ment's Exhibit  5)  with  the  Post  Office  Department  on  November  17, 
1964  [R.  T.    pp.    37-38]. 
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Before  filing  that  inquiry,    Ortiz  had  a  conversation  with 
appellant  at  which  time  Mr.    McCowan  stated  that  the  package  con- 
taining the  rings  had  probably,    because  of  its  size,    been  lost  in 
the  mail  [R.  T.    pp.    39-40]. 

Ortiz  never  authorized  appellant  to  take  Government's 
Exhibit  4  from  the  mail,    and,    in  fact,    never  had  any  conversation 
with  appellant  with  reference  to  his  extracting  the  package  from 

the  mail  [R.  T.    p.    39]. 

On  October  20,    1964,    the  day  before  Government's  Exhibit 
4  was  mailed,    appellant,    dressed  in  police  uniform,    entered  the 
Van  Nuys,    California  Post  Office  and  inquired  of  postal  clerk 
Edward  TuUy  how  a  package  might  be  withdrawn  from  the  mail. 
Mr.    McCowan  stated  to  TuUy  that  he  was  working  under  cover  on 
a  case  [R.  T.    p.    91],    and  that  when  he  returned  to  the  post  office, 
TuUy  should  act  as  though  he  did  not  know  appellant  [R.  T.    p.    93]. 
Tully  referred  appellant  to  Assistant  Postmaster  Garth  Gledhill 
[R.  T.    p.    91]. 

Mr.    Gledhill  also  spoke  to  appellant  on  October  20th  [R.  T. 
p.    98].     Mr.    McCowan  stated  to  Gledhill  that  he  was  working  with 
the  Narcotics  Branch  of  the  Police  Department  and  that  he  believed 
that  two  young  girls  "that  he  had  worked  himself  in  with"  were 
planning  to  mail  a  package  which  it  was  believed  contained  narcotics, 
and  he  desired  to  withdraw  the  package  for  further  investigation 
[R.  T.    p.    99].     Mr.    McCowan  asked  if  there  was  a  procedure 
whereby  he  could  withdraw  a  package  from  the  mail.     Mr.   Gledhill 
advised  appellant  that  a  package  could  be  withdrawn  if  proper 
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identification  be  shown  together  with  the  filing  of  an  appropriate 
post  office  form.     Appellant  further  stated  to  Gledhill  that  in  the 
near  future  the  package  would  be  mailed,    and  that  he  would  contact 
the  postmaster  as  quickly  as  possible  with  regard  to  withdrawing 
it  [R.  T.    p.    99]. 

On  the  following  day,    October  21,    1964,    between  10:30  and 
noon,    appellant  returned  to  the  post  office  with  Jean  Ortiz,    and 
Ortiz  handed  Tully  a  package  which  was  placed  in  the  United  States 
mails  [R.T.    pp.    34,    92].      Later,    that  same  morning,    Mr.    Gledhill 
received  a  telephone  call  from  appellant  at  which  time  Mr.    Mc - 
Cowan  stated  that  the  package  had  recently  been  mailed.     Appellant 
furnished  certain  information  to  Gledhill,  including  his  address, 
and  the  name  of  the  addressee,   Joan  Ansel,    Colonial  Manor  Motel, 
Rockville,    Maryland  [R.  T.    pp.    99-100].     Thereafter,    Gledhill 
approached  Postal  Clerk  Tully  and  obtained  the  package  from  him 
[R.  T.    p.    101]. 

Gledhill  then  prepared  Post  Office  Department  Form  1509  - 
(Sender's  Application  for  Recall  of  Mail  -  Government's  Exhibit  6), 
changing  appellant's  address  related  to  Gledhill  by  McCowan  from 
a  Granada  Hills  address  to  Post  Office  Box  2754  [R.  T.    pp.    101- 
102]. 

Thereafter,    appellant  again  entered  the  post  office,    signed 
Form  1509  and  took  possession  of  the  package,    explaining  that  he 
had  placed  Jean  Ortiz's  post  office  box  number  on  the  package  in 
error  [R.  T.    p.    103]. 

Sometime  in  November,    1964,    appellant  requested  that 


John  Brayman,    a  salesman  for  a  Los  Angeles  jeweler,    M.    Wein- 
stein,    Inc.    [K.  T.    p.    100]  appraise    three  diamond  rings  (Govern- 
ment Exhibits  1,    2  and  3)  [R.  T.    p.    111].     Appellant  stated  that  he 
had  received  the  rings  from  relatives  back  east  and  that  they  were 
his  [R.  T.    p.    110].     The  rings  were  appraised,    and  appellant  re- 
ceived an  appraisal  blank  (Government's  Exhibit  7)  from  Mr. 
Brayman  [R.  T.    p.  112]. 

Approximately  three  weeks  before  Christmas,    1964,    appel- 
lant asked  John  Brooks  Runyan,  aparaplegic  residing  in  Sherman 
Oaks,    California  [R.  T.    pp.    116-117]  if  he  would  be  interested  in 
buying  or  selling  the  diamond  rings  (Government's  Exhibits  1,    2, 
3)  [R.  T.    pp.    117-118].     Appellant  stated  to  Runyan  the    he  had 
acquired  the  rings  in  a  real  estate  deal  [R.  T.    p.    118],    and  that  he 
needed  money  for  the  reason  that  he  would  be  away  from  his  em- 
ployment while  preparing  for  the  bar  examination  [R.  T.    p.    134]. 
Appellant  displayed  to  Runyan  the  appraisal  form  he  had  previously 
received  from  Mr.    Brayman  [R.  T.    p.    121]. 

In  mid-December,    Runyan  turned  over  the  rings  and  box 
containing  them  to  Charles  Matheny,    a  Canoga  Park,    California 
jeweler  [R.  T.    p.    140]  to  have  them  appraised  [R.  T.    p.    141], 
the  Friday  before  Christmas  [R.  T.    p.    146].     Matheny  sold  one  of 
the  rings  (Government's  Exhibit  1)  to  a  customer,    William  H. 
Tanzey  for  $1,  100  [R.  T.    pp.    142-143].     That  sum  was  turned  over 
to  Runyan  [R.  T.    p.    143]  who  gave  the  money  to  McCowan  [R.  T. 
p.    125.     Jean  Ortiz  received  no  part  of  this  money  [R.  T.    p.    44]. 

Appellant  McCowan  was  interviewed  by  Postal  Inspectors 
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on  January  6,    1905  ( K.  T.    [;.    152].     During  the  interview,    McCowan 
claimed  that  the  package  taken  fronn  the  mail  contained  identifica- 
tion cards  -  not  diamond  rings  [R.  T.    p.    158].     At  first  appellant 
claimed  that  he  had  remailed  the  identification  cards  [R.  T.    p.    158). 
Later  in  the  interview,    Mr.    McCowan  stated  that  perhaps  he  had 
not  remailed  the  package,    and  that  he  still  might  have  it.     Finally, 
appellant  stated  that  he  had  thrown  away  the  package  containing 
the  identification  [R.  T.    p.    158]. 

After  his  arrest,    Mr.    McCowan  stated  to  Jean  Ortiz  that 
he  was  sorry  for  having  taken  the  rings  and  that  his  purpose  was 
to  sell  them  and  give  her  the  money  for  them  [R.  T.    p.    42].     Mr. 
McCowan  also  requested  that  Ortiz  plead  the  Fifth  Amendment  in 
Court  [R.  T.    p.    43]. 

At  the  conclusion  of  the  Government's  case,    appellant  took 
the  stand  and  testified  that  after  having  met  Joan  Ansel  and  Jean 
Ortiz  [R.  T.    p.    191]  he  and  Ansel  brought  the  diamond  rings,    along 
with  other  property  belonging  to  Ansel,    to  a  home  on  Royal  Oak 
Boulevard  in  Sherman  Oaks,    California,    which  appellant  had  been 
watching  for  the  owner  [R.  T.    p.    201].     Appellant  testified  that  he 
removed  the  diamond  rings  from  the  Royal  Oak  residence  to  his 
home,    and  in  so  doing,    his  wife  assisted  him  [R.  T.    p.    210]. 
Sometime  thereafter,    Joan  Ansel  stated  that  she  was  leaving  Cali- 
fornia,   and  that  he  did  not  see  her  again  [R.  T.    210]. 

Shortly  thereafter,    Jean  Ortiz  told  appellant  that  Ansel 
called  her  and  wanted  the  rings  sent  to  her,    and  that  Ortiz  asked 
appellant  to  assist  her  in  wrapping  the  rings  [R.  T.    p.    214]. 
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Mr.    McCowan  testified  that  he  returned  the  diamond  rings 
to  Ortiz  [  H.  T.    p.    216],    and  that  he  and  Ortiz  prepared  two  packages 
for  mailing:     a  package  containing  the  diamond  rings  as  well  as 
another  package  which  was  approximately  the  same  size  as  the 
package  containing  the  diamond  rings.     Appellant  stated  that  the 
rings  were  in  a  little  black  box  (Government's  Exhibit  4)  [R.  T.    p. 
217].     Appellant  further  claims  that  he  placed  his  name  on  both 
packages  [R.  T.    pp.    275-276]. 

Appellant  testified  that  on  October  21st,    Ortiz  requested 
that  he  sell  the  three  diamond  rings  (Government's  Exhibits  1-3). 
At  that  time,    appellant  contended  that  the  box  containing  the  diamond 
rings  was  given  to  him  by  Ortiz,    with  her  authority  to  sell  the 
rings  and  that  this  box  was  not  mailed  [R.  T.    pp.    218-219]. 

McCowan  contended  that  he  and  Ortiz  mailed  a  package, 
the  contents  of  which  he  did  not  know  at  the  time  of  mailing  [R.  T. 
p.    222].     Later  appellant  returned  to  the  post   office  and  retrieved 
the  mailed  package  from  Gledhill[R.  T.    pp.    222-223]. 

After  the  package  was  obtained  from  the  post  office,    appel- 
lant stated  that  he  took  it  to  the  police  station  and  that  he  placed 
the  package  in  his  locker  and  it  was  not  until  the  following  morning 
that  it  was  taken  to  the  Detective  Squad  Room  [R.  T.    p.    224]. 
According  to  appellant,    the  package  had  not  been  opened  when  it 
was  brought  to  the  Detectives  on  October  22,1964  [R.  T.    225]. 

When  the  package  was  opened  in  the  Detective  Room,  and 
it  was  discovered  that  the  package  contained  identification  cards, 
Sergeant  Long  advised  appellant  to  place  the  package  back  in  the 
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mail  [R.  T.  pp.  225-226).  Appellant  admits  that  he  did  not  remail 
the  package  containing  the  identification  but  destroyed  it  so  that  it 
could  not  be  used  in  a  jail  break  [  R.  T.    p.    287]. 

Appellant  testified  that  he  had  been  relaying  information 
concerning  the  activities  of  Ansel  and  Ortiz  to  officers  of  the  Los 
Angeles  Police  Department  [R.  T.    pp.    194-195,    207].     He  admitted 
that  at  the  time  he  showed  the  package  containing  identification  to 
the  police  officers,    he  did  not  mention  the  other  package  contain- 
ing diamond  rings  or  the  fact  that  he  had  been  given  the  diamond 
rings  to  sell  by  Ortiz  [R.  T.    pp.    284-285].     Appellant  further 
admitted  making  love  to  Jean  Ortiz  during  the  time  he  was  carrying 
on  this  police  investigation  [R.  T.    pp.    286-287].     Appellant  admits 
that  he  kept  the  $1,  100  received  by  him  until  the  time  of  his  arrest 
[R.  T.    p.    293]. 

Sergeant  Patrick  Long,    a  detective  for  the  Los  Angeles 
Police  Department,    testified  that  appellant  had  supplied  informa- 
tion which  appellant  said  he  thought  could  lead  to  the  solution  of 
crimes  on  the  West  Coast.      This  information  related  to  Joan  Ansel 
and  her  husband  [R.  T.    pp.    351,    352].      Long  further  testified  that 
he  told  appellant  to  keep  him  advised  of  developments  [R.  T.    p.    352], 

Sergeant  Long  further  testified  that  appellant  had  brought 
a  box  which  contained  identification  to  his  attention  [R.  T.    pp.    356, 
360].     Sergeant  Long  made  notes  from  the  wrapper  on  this  package 
[R.  T.    p.    358].     No  notation  was  made  of  McCowan's  name  on  the 
wrapper,    and  if  it  had  appeared  on  the  wrapper.    Sergeant  Long 
thought  it  would  have  been  recorded  [R.  T.    p.    369].     He  recalled 
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no  postage  stamps  on  the  package  [R.  T.    368].      Mr.    McCowan 
never  told  Sergeant  Long  that  he  had  possession  of  the  diamond 
rings  [R.  T.    p.    368]. 

Ten  witnesses  were  called  by  the  defense  to  testify  to  the 
good  character  of  Mr.    McCowan  regarding  truth  and  honesty:    Ira 
Reiner  [R.  T.    300],    Gerard  Vaccaro  [R.  T.    p.    310],    Rosemarie 
Gruenwald  [R.  T.    pp.    312,    313],    Earl  Osadchey  ( R.  T.    p.    335], 
David  Victor  Stanton  [R.  T.    p.    337],    John  E.    O'Grady  (R.  T.    p. 
346],    Patrick  H.    Long[R.  T.    p.    366],    Pat  Kealy  [R.  T.    p.    372], 
George  E.    O'Nan  [R.  T.    p.    373],    Olive  Starkweather  [R.  T.    p.    414; 
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IV 

ARGUMENT 


A.  THERE   WAS   SUFFICIENT   EVIDENCE 

TO   SUPPORT   THE   JUDGMENT   OF 
CONVICTION    BELOW.     THE    DISTRICT 
COURT    PROPERLY    DENIED   APPEL- 
LANT'S  MOTION   FOR   JUDGMENT   OF 
ACQUITTAL. 


The  Ninth  Circuit  stated  the  rule  which  governs  the  granting 
of  a  motion  for  a  judgment  of  acquittal  in  Las  Vegas  Merchant 
Assn.    V.    United  States.    210  F.  2d  732  (9th  Cir.    1954).     The  court 
there  stated  at  page  742: 

"The  verdict  of  a  jury  will  be  sustained  if 
there  is  any  substantial  evidence  in  the  record  to 
support  it.     In  determining  whether  the  evidence  is 
sufficient  to  support  the  verdict,    we  must  consider 
the  evidence  in  the  light  most  favorable  to  the 
Government.     Glasser  v.    United  States,    1942,    315 
U.S.    60,    69,    62  S.  Ct.    457,    86  L.  Ed.    680;    Wood- 
ward Laboratories,    Inc.    v.    United  States,    9  Cir. 
1952,    198  F.  2d  995.  " 

In  Schoppel  v.    United  States,    270  F.  2d  413  (4th  Cir.    1959), 
at  pp.    415,    416,    the  court  said: 

"We  are  unable  to  agree  that  the  Government's 
evidence  was  so  lacking  in  weight  and  substance  as  to 
require  a  directed  verdict  of  acquittal.     Assuming 
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that  the  guilt  of  the  appellant  was  arguable,    it  was 
for  the  jury,    not  the  Judge,    to  resolve  the  question. 
This  Court  has  had  occasions  several  times  to  point 
out  the  respective  roles  of  judge  and  jury  in  such  a 
situation.     Even  when  in  the  judge's  opinion  it  is 
possible  for  the  jury  not  to  be  convinced  of  guilt 
beyond  a  reasonable  doubt,    this  does  not  justify 
withdrawing  the  case  from  the  jury's  consideration. 


See  also: 

Remmer  v.    United  States,    205  F.  2d  277 

(9th  Cir.    1953); 
Cape  V.    United  States,    283  F.  2d  430 

(9th  Cir.    1960); 
Bolen  V.    United  States,    303  F.  2d  870 
(9th  Cir.    1962). 
When  the  above  principles  are  applied  to  the  facts  of  this 
case,    we  find  that  the  following  competent  evidence  was  presented 
at  trial: 

Appellant,    a  former  policeman,    met  Jean  Ortiz  and  Joan 
Ansel  in  September,    1964  [R.  T.    p.    24].     He  began  to  date  Ortiz 
and  see  her  almost  daily  at  her  apartment  [R.  T.    pp.    26-27]. 

Prior  to  leaving  California  in  October,  1964,  Joan  Ansel 
had  left  the  three  diamond  rings  in  question  with  appellant  [R.  T. 
p.    27]. 
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Thereafter,    Mr.    McCowan  was  asked  to  return  the  rings 
to  Ortiz  so  that  they  could  be  mailed  to  Ansel  (H.  T.    p.    28].     Appel- 
lant returned  the  rings  and  assisted  Ortiz  in  wrapping  them  in  the 
black  box  (Government's  Exhibit  4)  [R.  T.    pp.    29-33]. 

Appellant  insisted  on  addressing  the  package,    and  in  so 
doing,    addressed  it  to  Joan  Ansel  in  Maryland,    but  placed  his  name 
on  it  as  sender  explaining  to  Ortiz  that  this  had  been  accidental 
[R.  T.    pp.    31-32]. 

Appellant  accompanied  Ortiz  to  the  main  post  office  on 
Sylvan  Street  in  Van  Nuys,  California,  where  Ortiz  handed  the 
package  to  the  postal  clerk  [R.  T.    pp.    32-34]. 

As  a  result  of  a  telephone  conversation  with  her  sister 
sometime  later,    Ortiz  filed  an  inquiry  with  the  Post  Office  Depart- 
ment on  November  17,    1964  [R.  T.    pp.    37-38].     After  filing  the 
inquiry,    Ortiz  spoke  to  Mr.    McCowan,    who  stated  that  the  package 
containing  the  rings  had  probably  been  lost  in  the  mail  [R.  T.    pp. 
39-40]. 

On  October  20,    1964,    the  day  before  the  package  was  mailed, 
appellant,    who  was  in  police  uniform,    inquired  of  a  postal  clerk  at 
the  above-mentioned  post  office  as  to  how  a  package  might  be  with- 
drawn [R.  T.    p.    91].     Mr.    McCowan  stated  to  the  Assistant  Post- 
master that  he  was  with  the  Narcotics  Branch  of  the  Police  Depart- 
ment and  that  he  believed  two  young  girls  were  planning  to  mail 
narcotics  [R.  T.    p.    99].     Mr.    McCowan  was  told  that  a  package 
could  be  withdrawn  from  the  mail  by  demonstrating  proper  identifi- 
cation and  by  the  filing  of  an  appropriate  post  office  form  [R.  T. 
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pp.    98-99]. 

On  the  morning  of  the  following  day,    Mr.    Tully  recalled 
that  appellant  returned  to  the  Post  office  with  Jean  Ortiz  and  that 
Ortiz  handed  Tully  a  package  which  was  mailed  [  H.  T.    pp.    34,    92]. 
On  the  same  morning,    Mr.    McCowan  telephoned  Assistant  Post- 
master Gledhill  and  advised  that  the  package  had  been  mailed 
[R.  T.    pp.    99-100].     Gledhill  prepared  Post  Office  Department 
Form  1509  from  information  conveyed  to  him  by  appellant  and 
from  information  contained  on  the  package  which  Mr.    Gledhill  ob- 
tained from  Mr.    Tully  [R.  T.    pp.    101-102]. 

Shortly  thereafter,    appellant  came  to  the  post  office,    signed 
Form  1509,    and  took  possession  of  the  package,    explaining  to 
Gledhill  that  he  had  placed  Jean  Ortiz's  post  office  box  number  on 
the  package  in  error  [R.  T.    p.    103]. 

Jean  Ortiz  never  authorized  appellant  to  take  Government's 
Exhibit  4  from  the  mail  [R.  T.    p.    39]. 

Sometime  in  November,    1964,    at  appellant's  request,    John 
Brayman,    a  salesman  for  a  Los  Angeles  jeweler,    appraised  the 
three  diamond  rings  in  question  [R.  T.    p.    111].     On  this  occasion, 
appellant  stated  that  he  had  received  the  rings  from  relatives  back 
east  and  that  they  were  his  [R.  T.    p.    110]. 

Approximately  three  weeks  before  Christmas,    1964,    appel- 
lant inquired  of  John  Brooks  Runyan  as  to  whether  he  would  be 
interested  in  buying  or  selling  the  rings  [R.  T.    pp.    117-118]. 
Appellant  stated  to  Runyan  that  he  had  acquired  the  rings  in  a  real 
estate  deal  [R.  T.   p.    118],    and  that  he  needed  money  while 

16. 


preparing  for  the  bar  examination  (  K.  T.    p.    134]. 

In  mid-December,    Runyan  turned  over  the  rings  and  box 
containing  them  to  Charles  Matheny,    a  Canoga  Park  jeweler  [R.  T. 
p.    140]  who  sold  one  of  the  rings  to  William  H.    Tanzey  for  $1,  100. 
(R.  T.    pp.    143-144].     That  sum  was  turned  over  to  appellant 
[R.  T.    pp.    135,    143].     Jean  Ortiz  received  no  part  of  the  money 
[R.  T.    p.    44],    and  appellant  admits  keeping  the  money  until  the 
time  of  his  arrest  [R.  T.    p.    293]. 

When  interviewed  by  the  postal  inspectors  in  January,    1965, 
appellant  stated  that  he  had  taken  a  package  from  the  mail,    but 
this  package  contained  identification  cards  -  not  diamond  rings. 
Mr.    McCowan's  explanation  to  the  postal  inspectors  with  respect 
to  what  was  done  with  the  identification  cards  contradicted  itself 
three  times  during  that  interview.     Appellant  finally  stated  that  he 
had  thrown  away  the  package  containing  the  identification  [R.  T. 
p.    158]. 

Having  been  arrested,    appellant  requested  Jean  Ortiz  to 
plead  the  Fifth  Amendment  at  trial  [R.  T.    p.    43]. 

Appellant  testified  at  trial  in  his  own  defense.     He  contended 
that  at  the  time  of  mailing,    he  did  not  know  the  contents  of  the 
package  [R.  T.    p.    222]. 

Thereafter,    according  to  appellant,    the  package  was  taken 
by  him  to  the  Van  Nuys  Detective  Room,    and  when  it  was  discovered 
that  the  package  contained  identification.    Sergeant  Long  advised 
appellant  to  place  the  package  back  in  the  mail  [R.  T.    pp.    225-226]. 

The  following  testimony  was  elicited  from  the  appellant  on 
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cross-examination  with  reference  to  Mr.    McCowan's  placing  his 
name  on  Government's  Exhibit  4: 

Q.  And  you  wrote  your  name  as  sender  on 

Government's  Exhibit  4,    didn't  you? 
"A.  I  believe  I  did. 

"Q.  Now,    if  you  knew  that  that  box  contained 

the  diamond  rings,    why  would  you  put  your  name  on  as 
sender? 

"A.  I  put  my  name  on  as  sender  on  both 

packages. 

"Q.  Yes.      Why,    if  you  knew,    at  the  time  you 

wrapped  it,    that  that  package  contained  the  diamond 
rings,    why  did  you  put  your  name  on  as  sender,    that 
box? 

"A.  On  this  particular  box? 

"Q.  Yes,    sir. 

"A.  I  addressed  them  both  the  same. 

"THE  COURT:    Well,    he  asked  you  why. 
Please  answer. 

"THE  WITNESS:  Well,  I  just  had  been  doing 
everything  I  just  continued  to  do  it.  I  used  my  name 
just  -- 

"Q.    BY  MR.    MILLER:     Why? 
"A.  The  only  reason  that  I  could  give  you, 

Mr.    Miller,    is  that  I  have  been  taking  over  doing 
these  things  for  these  girls  all  the  way  and  I  just 
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put  my  name  on  as  sender.  "    [H.  T.    pp.    275-276]. 

*        *        * 

"Q.  Isn't  it  a  fact  that  the  reason  you  put 

your  name  on  that  black  box  is  because  the  day  before 
you  had  talked  to  Mr.    Gledhill  and  he  told  you  the  only 
way  you  could  get  a  box  or  package  out  of  the  mails  was 
that  if  your  name  was  on  it  as  sender? 

"A.  No,    these  packages  were  wrapped  before 

I  talked  to  Mr.    Gledhill,    Mr.    Miller. 

"THE  COURT:    Not  wrapped,    but  were  they 
addressed  and  were  they  marked? 

"THE  WITNESS:    Yes,    they  were  addressed  and 
marked  before  I  talked  to  Mr.    Gledhill. 

"THE  COURT:    You  put  your  name  on  before  you 
talked  to  Mr.    Gledhill? 

"THE  WITNESS:    Yes,    I  believe  I  did. 

"THE  COURT:    Do  you  remember? 

"THE  WITNESS:    I  really  don't  recall. 

"THE  COURT:    Go  ahead. 

"Q.  BY  MR.    MILLER:    You  don't  recall 

when  you  put  your  name  on  that  package? 

"THE  COURT:     That  is  what  he  said. 

"Q.  BY  MR.    MILLER:    And  you  really 

don't  know  why  you  put  your  name  on  the  package, 
is  that  your  testimony? 

"A.  My  testimony  is  what  I  just  testified  to. 
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"THE  COURT:    No,    he  is  asking  you,    you 
really  don't  know  why  you  put  your  name  on? 

"THE  WITNESS:     No,    sir,    I  don't. 

"THE  COURT:    At  this  time  you  can't  say  why 
you  did  it,    is  that  right? 

"THE  WITNESS:    Yes,    your  honor.  " 
[R.  T.    pp.    277-278]. 

During  the  course  of  this  portion  of  the  cross-examination, 
it  is  obvious  that  appellant  realized  his  mistake  in  stating  that  the 
packages  were  addressed  and  marked  prior  to  his  discussion  with 
Gledhill,    otherwise  there  would  have  been  no  purpose  in  appellant's 
having  talked  to  Mr.    Gledhill. 

In  attempting  to  explain  why  he  did  not  tell  the  officers  of 
the  Police  Department  about  the  fact  that  there  were  two  packages 
involved,    appellant  testified: 

"Q.  You  didn't  think  that  there  would  be  a 

duty  on  your  part  to  tell  them  about  the  packages  con- 
taining the  diamond  rings  --  the  package  containing 
the  diamond  rings,    and  the  fact  that  you  were  going 
to  try  to  sell  them  for  this  girl? 

"A.  Duty  on  my  part  to  tell  them  that? 

They  had  told  me  to  give  it  back  and  I  had  given  them 
back. 

"Q.  Sir,    at  the  time,  after  the  mailing  of  the 

package  on  the  22nd  of  October,    when  you  went  in  to 
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tell  them  about  the  package  that  had  been  retrieved 
from  the  mail,    and  you  showed  them  a  package  with 
some  identification  in  it,    you  didn't  mention  the  fact 
that  there  were  two  packages,    did  you? 

"A.         There  was  only  one  package  we  were 
interested  in. 

"THE  COURT:    The  question  was  you  didn't 
tell  them  about  the  other  package? 

"THE  WITNESS:    No,    sir.    I  didn't. 

"Q.  BY  MR.    MILLER:    Didn't  it  seem  to 

you  important  that  these  officers  with  whonn  you  were 
working  should  know  that  you  were  going  to  try  to  sell 
three  diamond  rings  for  a  girl  whose  husband  you  say 
you  helped  put  in  jail? 

"A.  Well,    I  didn't  know  first  off  if  I  was 

going  to  be  able  to  sell  the  diamond  rings,    and  secondly, 
I  didn't  think  it  was  important  because  the  rings  and 
all  the  stuff  had  been  checked  out,    so  far  as  I  knew, 
and  it  was  clear. 

"Q.  So  your  testimony  is  you  just  didn't 

think  it  was  important  to  tell  them  about  the  diamond 
rings,    right? 

"A.         The  only  thing  I  was  interested  in  at  the 
time  was  finding  out  what  was  in  that  package  that  we 
didn't  know  what  the  contents  were.  "    [Exhibit  A, 
R.  T.    pp.    284-285]. 
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Appellant  attempted  to  explain  why  he  had  destroyed  the 
package  containing  the  identification: 

"Q.  BY  MR.    MILLER:     My  question  was,    I 

believe,    why  did  you  destroy  the  identification? 

"A.         1  believed  that  there  was  to  be  a  jail 
break  and  I  felt  that  if  they  didn't  have  it  they  couldn't 
use  it. 

"THE  COURT:    Well,    how  could  they  get  it  if 
you  had  it?     You  didn't  have  to  destroy  it? 

"THE  WITNESS:    No,    your  Honor,    I  guess  I 
didn't  have  to  destroy  it.     I  just  thought  that  was  the 
best  thing  to  do  with  it,    to  destroy  it.  "    [Exhibit  A, 
R.  T.    pp.    286-287]. 

Mr.    McCowan  admitted  that  during  this  period  of  time  when 
le  was  purportedly  carrying  on  a  police  investigation  that  he  was 
making  love  to  Jean  Ortiz  [R.  T.    p.    292]. 

Undoubtedly,    there  was  sufficient  evidence  for  the  jury  to 
:onclude  that  appellant  was  guilty  beyond  all  reasonable  doubt. 

Apparently,    Mr.    McCowan  contends  that  the  Government's 
A^itness,   Jean  Ortiz,    was  not  of  good  character  and  that  her  testi- 
mony should  not  be  given  great  weight.     However,    the  jury  had  the 
opportunity  to  judge  the  credibility  of  Ortiz  as  well  as  all  of  the 
witnesses  who  testified  at  trial. 

As  stated  in  Schoppel  v.    United  States,    supra,    at  page  416: 
"...    it  would  offend  common  sense  to  insist 
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on  the  automatic  rejection  of  the  testinnony  of  all 
available  eyewitnesses  because  they  are  not  men  of 
character.     It  is  better  to  let  the  witness  be  heard  and 
trust  the  practical  sagacity  of  the  jurors  who  have 
been  made  fully  aware  of  their  informants'  short- 
comings. "     (270  F.  2d  at  416). 

Judging  by  the  above-mentioned  standards,    there  was  sub- 
stantial evidence  whereby  the  jury  could  conclude  that  appellant 
was  guilty  beyond  a  reasonable  doubt,    and  the  motion  for  judgment 
of  acquittal  was  properly  denied. 


B.  THE    PROVISIONS   OF   18U.S.  C.    SEC- 

TIONS   1702  AND  1708    EXTEND    TO  THE 
FACTS   OF    THIS   CASE. 


It  is  appellant's  contention  that  Sections  1702  and  1708  of 
Title  18,    U.  S.  C.  ,    do  not  apply  to  the  facts  of  this  case  because  it 
is  said  that  the  jurisdiction  of  the  United  States  ceased  with  respect 
to  the  package  which  was  mailed  (See  Brief  of  Appellant,    p.    47). 

However,  it  is  clear  that  both  Sections  1702  and  1708  do 
contemplate  a  violation  of  those  sections  based  upon  the  instant 
facts. 

In  United  States  v.    Eddy,    1  Bliss  227,    25  F.    Cas.    15024 
(D.  C.    111.    1858)  it  was  held  that  when  a  letter  is  placed  in  a  post- 
office,    it  is  within  the  legal  custody  of  the  officer  or  agents  of  the 
Government,    and  while  it  so  continues,    the  laws  of  the  United 
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states  operate  upon  it. 

The  Court  of  Appeals  for  the  8th  Circuit  had  occasion  to 
express  a  similar  view  in  interpreting  Section  1702.  The  court 
there  said: 

"it  seems  to  us,    however,    that  the  plain  language 
of  the  statute  discloses  a  clear  intent  on  the  part  of 
Congress  to  extend  federal  protection  over  mail 
matter  from  the  time  it  enters  the  mails  until  it 
reaches  the  addressee  or  his  authorized  agent.  " 

Maxwell  v.    United  States  (1956),    235  F.  2d  930,    932, 
cert,    den.    352  U.S.    943. 

Appellant  cites  the  cases  of  United  States  v.    Bullington, 
170  Fed.    121  (W.  D.    Alabama,    1908)  and  United  States  v.    Safford, 
66  Fed.    942  (E.  D.    Missouri  1895),    in  support  of  the  proposition 
that  Sections  1702  and  1708  are  not  applicable  to  this  case.     In 
Bullington  however,    the  Postmaster,    being  the  writer  and  sender 
of  the  letter  involved,    withdrew  the  letter  from  the  mails,    and  gave 
it  to  the  defendant,    who  secreted  or  destroyed  it  instead  of  sending 
the  letter  over  to  a  third  party  according  to  the  Postmaster's 
instructions.     In  Bullington,    the  defendant  became  the  agent  of  the 
Postmaster,    after  the  package  had  been  withdrawn  from  the  mails, 
and  the  authority  of  the  Government  over  the  letter  ceased  with  its 
delivery  to  the  defendant.     In  Safford,    a  case  dealing  with  revised 
Statute  3892,    a  forerunner  of  Section  1708,    the  court  simply  held 
that  the  statute  did  not  extend  to  the  case  of  a  letter  stolen  from 
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the  desk  of  the  addressee  upon  which  it  had  been  placed  by  the  mail 
carrier,    in  the  absence  of  anyone  to  receive  it. 

Appellant  contends  that  the  package  in  question  was  sur- 
rendered by  the  postal  authorities  "to  the  writer  or  his  rightful 
agent"  (Brief  of  Appellant,    p.    47).     This  contention  is  no  doubt 
made  in  the  hopes  that  this  case  will  fall  within  the  meaning  of  the 
BuUington  and  Safford  doctrines.     However,    the  facts  in  this  case 
clearly  demonstrate  that  appellant  was  neither  the  sender  nor  the 
agent  for  the  sender  and  had  indeed  obtained  the  package  from 
the  postal  authorities  by  means  of  fraud  and  with  the  intent  to 
obstruct  correspondence.     Appellant  admits  that  he  knew  the  rings 
did  not  belong  to  him  [R.  T.    p.    271].     It  was  Jean  Ortiz  who  mailed 
the  package.     Appellant  did  not  have  authority  or  permission  from 
her  to  extract  the  package  from  the  mail.     In  fact,    it  is  his  con- 
tention that  his  purpose  in  removing  the  package  from  the  mail 
was  to  investigate  a  possible  narcotics  violation  on  Ortiz's  part. 
It  can  hardly  be  said  by  any  stretch  of  the  imagination  that  he  was 
acting  on  her  behalf  or  as  her  agent.     Appellant's  contention  is 
utterly  without  merit. 


C.  GOVERNMENT   COUNSEL  WAS   NOT 

GUILTY   OF    PREJUDICIAL   MISCON- 
DUCT  DURING    CROSS   EXAMINATION 
OF   DEFENSE    WITNESSES. 


It  is  alleged  that  the  Assistant  U.    S.    Attorney  prosecuting 
this  case  before  the  District  Court  was  guilty  of  prejudicial 
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misconduct  during  the  cross-examination  of  certain  defense  wit- 
nesses.    Three  specifications  of  misconduct  are  alleged: 

(1)  It  is  contended  that  a  question  during  cross-examina- 
tion of  a  character  witness  regarding  past  misconduct  of  appellant 
was  improper. 

(2)  During  cross-examination  of  the  appellant,    the 
Assistant  U.    S.    Attorney  inquired  concerning  the  extent  of  appel- 
lant's legal  education. 

(3)  It  is  contended  Government  counsel  should  not  have 
inquired  of  appellant  concerning  his  intimate  relationship  with 
Jean  Ortiz. 

We  must  start  with  the  proposition  that  a  full  cross- 
examination  of  a  witness  upon  the  subjects  of  his  exannination  in 
chief  is  the  absolute  right  of  the  party  against  whom  he  is  called. 
See:        Dixon  v.    United  States,    333  F.  2d  348 
(5th  Cir.    1964); 
Quiles  V.    United  States,    344  F.  2d  490 
(9th  Cir.    1965). 
During  the  direct  examination  of  appellant  he  was  asked 
about  his  professional  education  to  which  he  responded  that  he  had 
graduated  from  Southern  Western  University  Law  School  in  January 
1964  [R.  T.    pp.    190-191].     On  cross-examination,    the  Government 
simply  asked  appellant  how  many  years  of  law  school  experience 
he  had  [R.  T.    p.    281].     The  court  did  not  permit  the  witness  to 
answer  and  instructed  the  jury  to  disregard  the  question  completely 
[R.  T.   p.    282].     It  is  submitted  that  the  Government  had  a  right  to 
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inquire  further  as  to  the  extent  of  appellant's  legal  education  once 
raised  by  his  counsel  during  direct  examination. 

Appellant  contends  that  the  Government  did  not  have  the 
right  to  question  appellant  with  respect  to  his  relationship  with  Jean 
Ortiz.     The  following  transpired  during  cross-examination  of 
appellant: 

"Q.  Now,    during  this  period  of  time  in 

September  and  October  when  you  say  you  were  carry- 
ing on  this  investigation,    you  were  making  love  to 
Jean  Ortiz  during  this  period  of  time,    weren't  you? 

"MR.    PARSONS:    To  which  I  object  as  incom- 
petent,   irrelevant  and  immaterial. 

"MR.    MILLER:    Your  Honor,    I  think  it  goes 
straight  to  his  credibility. 

"MR.    PARSONS:     What  difference  would  it 
make?     It  is  incompetent,    irrelevant  and  immaterial. 

"MR.    MILLER:    The  whole  defense  is  that 
there  is  -- 

"THE  COURT:    I  have  heard  enough.     I  will 
rule.     Just  one  moment. 

"I  will  let  him  answer  the  question  'Yes'  or 
'No'. 

"THE  WITNESS:     Yes,    I  was.  "    [R.  T.    p.    292]. 
In  view  of  the  fact  that  appellant's  defense  centered  around  his  con- 
tention that  he  was  conducting  an  official  police  investigation  con- 
cerning Jean  Ortiz  and  her  relatives,    it  would  seem  that  there 
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should  be  no  serious  question  that  the  Government  on  cross- 
examination  should  be  entitled  to  inquire  into  appellant's  relation- 
ship with  this  principal  Government  witness,    especially  where  such 
questioning  would  cast  light  on  appellant's  credibility. 
United  States  v.    Provoo.    215  F.  2d  531 
(2nd  Cir.    1954). 
Ira  Reiner,    together  with  nine  other  witnesses,   was  called 
on  behalf  of  appellant  to  testify  as  to  his  reputation  for  truth  and 
honesty  in  the  community  [R.  T.    p.    300].     On  cross-examination 
the  Assistant  U.    S.    Attorney  inquired  of  the  witness  in  the  following 
manner: 

"Q.  Have  you  heard  that  Mr.    McCowan 

passed  worthless  checks  in  the  sum  of  $12,  568.  00 
and  that  as  a  result  of  this  it  was  a  major  factor  in 
a  man  losing  his  business?"     [R.  T.    p.    301]. 
Upon  objection  [R.  T.    p.    301],    the  court  did  not  permit  the  answer 
to  the  question  [R.  T.    p.    305].     Again,    the  jury  was  instructed  to 
disregard  the  question  and  give  no  consideration  whatever  to  it 
[R.  T.    p.  306]. 

Of  course,    there  was  authority  for  the  Assistant  U.    S. 
Attorney  to  ask  the  aforesaid  impeaching  question  of  Mr.    Reiner, 
a  character  witness.     In  Michelson  v.    United  States  (1948),    355 
U.S.    469,    the  Supreme  Court  said: 

"The  price  a  defendant  must  pay  for  attempting 
to  prove  his  good  name  is  to  throw  open  the  entire 
subject  which  the  law  has  kept  closed  for  his  benefit 
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and  to  make  himself  vulnerable  where  the  law  other- 
wise shields  him.     The  prosecution  may  pursue  the 
inquiry  with  contradictory  witnesses  to  show  that 
damaging  rumors,    whether  or  not  well-grounded, 
were  afloat  -  for  it  is  not  the  man  that  he  is,    but  the 
name  that  he  has  which  is  put  in  issue.     Another 
hazard  is  that  his  own  witness  is  subject  to  cross- 
examination  as  to  the  contents  and  extent  of  the  hear- 
say on  which  he  bases  his  conclusions,    and  he  may 
be  required  to  disclose  rumors  and  reports  that  are 
current  even  if  they  do  not  affect  his  own  conclusion. 
It  may  test  the  sufficiency  of  his  knowledge  by  asking 
what  stories  were  circulating  concerning  events,    such 
as  one's  arrest,    about  which  people  normally  comment 
and  speculate.     Thus,    while  the  law  gives  a  defendant 
the  option  to  show  as  a  fact  that  his  reputation  reflects 
a  life  and  habit  compatible  with  commission  of  the 
offense  charged,    it  subjects  his  proof  to  tests  of 
credibility  designed  to  prevent  him  from  profiting 
by  a  mere  parade  of  partisans. 
Especially,    as  here,    where  the  question  propounded  to  the  witness 
was  founded  on  a  good  faith  reliance  upon  information  in  possession 
of  the  prosecuting  attorney  [R.  T.    p.    303],    there  could  be  no  mis- 
conduct on  the  prosecutor's  part. 

See:        United  States  v.    Haskell,    327  F.  2d  281,    284 
(2nd  Cir.    1964); 
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Quiles  V.    United  States,    supra. 
Thereafter,    Gerard  Vaccaro  was  called  to  testify  on  behalf 

of  appellant  and  foundation  questions  with  reference  to  Mr.  McCowan's 

reputation  in  the  connmunity  were  propounded  to  him  (R.  T.    p.    309]. 

At  that  point,    the  Assistant  U.    S.    Attorney  inquired  of  the  court 

as  follows: 

"Am  I  to  understand  that  I  am  to  be  precluded  from 
going  into  this  area  that  we  discussed  before  as  to  all 
these  character  witnesses  they  are  going  to  put  on?" 
[R.  T.    p.    309]. 

The  court  then  made  it  clear  to  the  Assistant  U.    S.    Attorney 
that  the  ruling  respecting  Mr.    Reiner  would  apply  to  all  future 
character  witnesses  [R.  T.    p.    309]. 

It  is  submitted  that  Government  counsel  had  a  right  to 
inquire  of  the  court  with  respect  to  whether  a  ruling  regarding  one 
witness  would  necessarily  be  binding  as  to  all  future  witnesses. 
It  is  to  be  noted  that  Government  counsel  in  propounding  his  ques- 
tion to  the  court  referred  to  matters  which  were  discussed  not 
within  the  presence  of  the  jury  and  did  not  again  ask  the  impeaching 
question. 


30. 


D.  APPELLANT'S   CONSTITUTIONAL 

RIGHTS    WERE    NOT    VIOLATED    BY 
REASON   OF   A   CONVICTION   AFTER 
A  JURY    VERDICT   OF   GUILTY  BASED 
UPON  A   SUPERSEDING   INDICTMENT 
WHICH   INCLUDED    MODIFIED   COUNTS 
SIMILAR    TO   THOSE    CONTAINED   IN   A 
PRIOR   INDICTMENT    WHICH   RESULTED 
IN  A   MISTRIAL.    THE   JURY   HAVING 
BEEN   UNABLE    TO  AGREE. 


The  first  indictment  brought  under  Criminal  Case  No. 
34508-CD  and  filed  January  27.    1965  [C.  T.    p.    72]  included  two 
counts,    both  brought  pursuant  to  Title  18,    United  States  Code, 
Section  1708: 

"COUNT  ONE.     On  or  about  October  21.    1964.    in 
Los  Angeles  County,    within  the  Central  Division  of 
the  Southern  District  of  California,    defendant  MICHAEL 
ALLAN   McCOWAN,    by  fraud  and  deception  obtained 
from  the  Van  Nuys.    California  Main  Post  Office  a 
package  addressed  to  Joan  Ansel,   Colonial  Manor 
Hotel,    Rockville,    Maryland,    said  package  containing 
3  diamond  rings.  "    (Emphasis  added.  ) 

"COUNT   TWO.     On  or  about  October  21,    1964.    in 
Los  Angeles  County,    within  the  Central  Division  of 
the  Southern  District  of  California,    defendant 
MICHAEL  A.    McCOWAN,    unlawfully  had  in  his 
possession  the  contents  of  a  package,    which  had 
been  stolen  from  the  mail,    addressed  to  Joan  Ansel, 
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Colonial  Manor  Motel,    Rockville,    Maryland,    said 
package  containing  3  diamond  rings,    and  at  said  time 
and  place  defendant  well  knew  said  contents  of  said 
package  had  been  stolen.  "    (Emphasis  added). 

Trial  on  this  indictment  resulted  in  a  mistrial  the  jury 
having  been  unable  to  agree  upon  a  verdict  [C.  T.    p.    74]. 

Thereafter,    on  June  9,    1965,    a  second  and  superseding 
indictment  was  filed  [C.  T.    p.    2].     It  was  upon  this  indictment  that 
appellant  was  convicted  [C.  T.    p.    63].     That  indictment  was  in  two 
counts.     Count  One  was  brought  pursuant  to  Title  18,    United  States 
Code,    Section  1708,    and  Count  Two  was  brought  pursuant  to  Section 
1702  of  Title  18.     That  indictment  reads  as  follows: 
"COUNT  ONE: 

"On  or  about  October  21,    1964,    in  Los  Angeles 
County,    within  the  Central  Division  of  the  Southern 
District  of  California,    defendant  MICHAEL  ALLAN 
McCOWAN,    by  fraud  and  deception  obtained  from  the 
Van  Nuys,    California  Main  Post  Office  a  package  ad- 
dressed to  Joan  Ansel,    Colonial  Manor  Motel,    Rock- 
ville,   Maryland.  " 

"COUNT   TWO: 

"On  or  about  October  21,    1964,    in  Los  Angeles 
County,    within  the  Central  Division  of  the  Southern 
District  of  California,    defendant  MICHAEL  A. 
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McCOWAN,    opened  a  package  addressed  to  Joan 
Ansel,    Colonial  Manor  Motel,    Hockville,    Maryland, 
with  design  to  obstruct  the  correspondence  of  and 
before  being  delivered  to  the  addressee,    which  said 
package  theretofore  had  been  in  the  Van  Nuys,    Cali- 
fornia Main  Post  Office.  " 

It  is  to  be  noted  that  the  second  indictment  does  not  allege 
that  the  package  in  question  contained  three  diamond  rings.     It 
should  be  further  noted,    however,    that  the  Court  would  not  permit 
the  Government  to  expand  its  theory  of  the  case,    but  instructed  the 
jury  that  it  must  find  that  the  package  containing  the  rings  must 
have  been  mailed  before  appellant  could  be  found  guilty.     The 
Government  had  taken  the  position  at  trial  that  the  obstruction  and 
obtaining  of  any  package  from  the  mail  with  fraud  and  deception 
constituted  a  violation  of  this  statute,    appellant's  theory  of  the  case 
having  been  that  there  were  two  packages  involved  [R.  T.  pp.  429- 
430].    Appellant  has  not  shown,  and  indeed  cannot  show  prejudice  to 
him  as  a  result  of  having  been  tried  on  this  superseding  indictment. 

Appellant,    although  he  does  not  argue  it  in  his  brief,    appears 
to  contend  that  his  constitutional  rights  were  violated  because  he 
was  tried  upon  a  superseding  indictment  at  the  second  trial  which 
contained  different  charges  from  those  contained  in  the  first  indict- 
ment.    Appellant  relies  upon  the  authorities  cited  in  a  motion  to 
dismiss  the  second  indictment  [C.  T.    p.    4]. 

It  is  indeed  well  settled  that  retrial  of  an  accused  after  a 

33. 


mistrial  because  a  jury  was  unable  to  agree  is  not  a  denial  of  the 
constitutional  right  against  double  jeopardy. 

United  States  v.    Perez,    9  Wheat.    578(1824); 
Downum  v.    United  States.    372  U.S.    734,    735  (1963); 
Forsberg  v.    United  States,    351  F.  2d  242 
(9th  Cir.    1965). 
Appellant  has  not  cited  any  authority  which  contradicts  the 
basic  principle  that  retrial  is  not  violative  of  an  individual's  Con- 
stitutional rights  after  a  first  trial  which  resulted  in  a  mistrial 
when  the  jury  failed  to  agree.     The  authorities  cited  in  appellant's 
brief  and  discussed  hereinbelow  do  not  support  his  contention  that 
under  the  circumstances  here,    trial  on  the  second  indictment, 
although  it  contained  essentially  the  same  charge  in  a  somewhat 
different  form  than  the  first  indictment,    violated  his  Constitutional 
rights. 

The  very  case  relied  on  by  appellant  shows  that  his  double 
jeopardy  contention  is  invalid.  Thus  Green  v.  United  States,  355 
U.S.    184  (1957)  states: 

"[J]eopardy  is  not  regarded  as  having  come  to  an 
end  so  as  to  bar  a  second  trial  in  those  cases  where 
'unforseeable  circumstances  .    .    .    arise  during  [the 
first]  trial  making  its  completion  impossible,    such 
as  the  failure  of  a  jury  to  agree  on  a  verdict.  ' 
355  U.  S.    at  188.     (Emphasis  added). 

This  has  been  the  law  since  at  least  1824.     In  that  year  the 
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Supreme  Court  held  that  a  mistrial  resulting  from  a  jury's  failure 
to  reach  a  verdict  was  no  bar  to  a  subsequent  trial.     United  States 
V.    Ball.    163  U.S.    662  (1895).     In  Ball,    two  of  the  defendants  had 
been  convicted  of  murder.     The  Supreme  Court  reversed  their  con- 
viction on  the  ground  that  the  indictment  was  invalid  and  remanded 
the  case  with  directions  to  quash  the  indictment.     As  in  the  case  at 
bar  a  new  indictment  was  then  returned.     The  defendants  were  again 
convicted.     On  appeal,    the  court  flatly  rejected  their  contention 
that  they  had  been  twice  placed  in  jeopardy,    stating: 

"[I]t  is  quite  clear  that  a  defendant,    who  procures  a 
judgment  against  him  upon  an  indictment  to  be  set 
aside,    may  be  tried  anew  upon  the  same  indictment, 
or  upon  another  indictment,   for  the  same  offense  of 
which  he  had  been  convicted.  "    163  U.S.    at  672. 
(Emphasis  added). 

InHopt  V.    Utah,    104  U.S.    631  (1881),    110  U.S.    574  (1884),    114 
U.S.    488  (1885),    120  U.S.    430  (1887),    the  defendant  was  in  fact 
retried  three  times  following  reversals  of  his  convictions  for 
murder.     The  fourth  conviction  was  finally  affirmed  by  the  Court. 
120  U.S.    430  (1887). 

Green  v.    United  States,    supra,    in  no  way  supports  appellant's 
present  contention.     Green  was  originally  indicted  both  for  first 
degree  murder  and  for  second  degree  murder.     The  jury  found  him 
guilty  of  second  degree  murder  but  its  verdict  was  silent  on  the 
charge  of  first  degree  murder.     The  conviction  of  second  degree 
murder  was  reversed  on  appeal.     On  remand,    Green  was  retried 
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and  convicted  for  first  degree  murder  under  the  original  indictment. 
The  Supreme  Court  reversed,    holding  that  the  first  jury's  silence 
was  an  implicit  acquittal  on  the  charge  of  first  degree  murder  and 
he  therefore  could  not  be  retried  on  that  charge.     355  U.  S.    at 
190-91.     In  reversing  the  conviction,    the  court,    as  noted  above, 
expressly  stated  that  a  person  can  be  retried  when  a  jury  has  been 
unable  to  reach  a  verdict.     355  U.  S.    at  188.     Thus,    appellant's 
motion  is  completely  devoid  of  authority  to  support  his  position. 

Appellant  also  appears  to  contend  that  the  Grand  Jury  cannot 
amend  its  first  indictment  by  returning  a  superseding  one.     Again, 
appellant's  motion  is  lacking  in  authority  to  support  this  proposition. 
Resubmission  to  the  Grand  Jury  is  the  accepted  -  indeed,    the  only  - 
method  by  which  an  indictment  can  be  amended.     As  stated  by  the 
Ninth  Circuit  in  Carney  v.    United  States,    163  F.  2d  784,    739  (9th 
Cir.  ),    cert,    den.    332  U.S.    824  (1947): 

"[T]he  rule  is  that  no  authority  exists  to  amend 

any  part  of  the  body  of  an  indictment  without  reassembling 

the  grand  jury.    ..." 

This  has  been  the  law  since  at  least  1887,    when  the  Supreme  Court 
held  that  the  grand  jury  must  be  reassembled  in  order  to  amend 
an  indictment.     Ex  parte  Bain,    121  U.S.    1,    8,    12-13  (1887). 

In  United  States  v.    Johnson,    123  F.  2d  11 1  (7th  Cir.    1941), 
reversed  on  other  grounds,    319  U.S.    503  (1943),    defendants  con- 
tended,   inter  alia,    that  the  indictment  was  invalid  because  the  grand 
jury  had  returned  an  earlier  indictment  charging  some  of  the  same 
offenses.     Defendants  argued  that  once  the  grand  jury  had  returned 
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the  first  indictment  its  investigatory  powers  were  at  an  end  and  it 
was  unauthorized  to  return  the  superseding  indictment.     The  court 
rejected  the  contention,    stating: 

"We  see  no  reason  why  a  Grand  Jury  is  pre- 
cluded from  continuing  an  investigation  after  the  return 
of  an  indictment,    and  subsequently  again  indict  for  the 
same  offense.  "    123  F.  2d  at  119. 

Appellant  also  appears  to  contend  that  the  indictment  should 
have  been  dismissed  because  he  testified  at  the  first  trial  and  this 
testimony  may  have  been  used  against  him  at  the  second  trial. 
Passing  the  point  that  even  assuming  defendant's  contention  is 
correct,    his  remedy  was  to  move  to  exclude  the  testimony  at  trial, 
we  note  that  defendant's  motion  cites  no  authority  to  support  this 
contention.     On  the  contrary,    the  authorities  appear  unanimous  that 
prior  testimony  of  an  accused  may  be  used  at  a  subsequent  trial. 
As  Judge  Mathes  stated  while  discussing  this  point  in  United  States 
V.    Yates,    107  F.    Supp.    408,    411  (S.  D.    Cal.    1952),    reversed  on 
other  grounds,    227  F.  2d  844  (9th  Cir.    1955): 

"On  the  other  hand,    if  defendant  Yates  should 
not  elect  again  to  take  the  stand,    her  entire  testimony 
at  the  first  trial  might  then  be  read  to  the  jury  by  the 
plaintiff,    either  as  admissions  by  the  defendant,    2 
Wharton,    Criminal  Evidence  §679  (Uth  ed.    1935); 
see  Jackson  V.    State,    1925,    29  Okl.  Cr.    429,    234 
P.    228,    229;    West  v.    State,    1922,    24  Ariz.    237, 
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208  P.    412,    416;     People  v.    Thourwald,    1920.    46  Cal. 
App.    261,    189  P.    124,    126-127;    State  v.    King.    1917, 
102  Kans.    155,    169  P.    557,    558;    or  under  the  reported- 
testimony  exception  to  the  hearsay  rule.     See  Mattox  v. 
United  States.    1895,    156  U.S.    237,    240-244,    15S.  Ct. 
337,    39  L.  Ed.    409;     Smith  v.    United  States.    4  Cir. 
1939,    106  F.  2d  726,    728;    American  Law  Institute, 
Model  Code  of  Evidence,    Rule  511     (1942). 

"The  defendant's  testimony  at  the  first  trial 
being  voluntarily  given,    no  claim  of  privilege  against 
self-incrimination  as  to  such  reported  testimony  could 
be  raised.     Caminetti  v.    United  States,    1917,    242  U.  S. 
470,    493-495,    37  S.  Ct.    192,    61   L.Ed.    442;     United 
States  V.    Gates,    supra,    176  F.  2d  at  page  79;    see 
Johnson  V.    United  States,    1943,    318  U.S.    189,    196. 
63  S.  Ct.    549,    87  L.  Ed.    704;    cf.    Raffel  v.    United 
States,    1926,    271  U.S.    494,    46  S.  Ct.    566,    70  L.Ed. 
1054.  "    107  F.    Supp.    at  411. 

Dean  Wigmore  is  in  accord  with  Judge  Mathes.     8  Wigmore 
Evidence  Section  2276.    pp.    472 -73  (McNaughton  rev.    ed.    1961). 
See  also  United  States  v.    Grunewald,    164  F.    Supp.    644  (S.  D.    X.  Y. 
1958);     Wardev.    United  States.    158  F.  2d  651  (D.  C.    Cir.    1946); 
Milton  V.    United  States,    110  F.  2d  556,    559-60  (D.  C.    Cir.    1940). 

In  Kaplan  v.    United  States,    7  F.  2d  594  (2nd  Cir.    1925), 
testimony  by  two  of  the  defendants  at  a  bankruptcy  proceeding  was 
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admitted  against  them  in  their  criminal  trial.     Judge  Learned 
Hand  disposed  of  their  contention  that  this  was  error  with  his  usual 
succinctness  and  clarity: 

"[Tjheir  admissions  were  competent  against 
them  upon  the  trial  of  an  mdictment,    as  in  a  civil 
cause.     Had  they  wished  to  remain  mute,    no  doubt 
they  might  have  done  so;    but,    having  once  consented 
to  speak,    any  privilege  was  at  an  end.     We  think  it 
unnecessary  to  elaborate  so  plain  a  point.  "    7  F.  2d 
at  597. 

McCowan's  position  is  as  little  supported  by  reason  as  by 
the  authorities. 

Only  one  further  point  need  be  added.     Mr.    McCowan  appears 
to  cite  Finnegan  v.    United  States,    204  F.  2d  105  (8th  Cir.  )  (Gardner, 
C.  J.  ),    cert,    den.    346  U.  S.    821  (1953),    for  the  proposition  that  the 
Government  must  elect  between  offenses.     Finnegan  does  not  stand 
for  the  proposition.     In  affirming  a  conviction  on  a  multiple -count 
indictment,    the  case  states  the  normal  rule  that  if  multiple  offenses 
are  of  the  same  general  character,    they  may  be  joined  in  one  indict- 
ment and  the  Government  need  not  elect  between  counts.     204  F.  2d 
at  109-110.     It  should  be  noted  that  no  request  for  such  an  election 
was  made  by  the  appellant  during  the  course  of  the  trial. 

It  should  of  course  be  noted  that  appellant's  prior  testimony 
was  used  solely  for  impeachment  purposes  at  the  second  trial 
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[H.  T.    pp.    271-272J  and  therefore,    the  contention  that  his  fifth 
amendment  rights  were  violated  are  utterly  without  substance. 

CONCLUSION 

Appellant  Michael  Allen  McCowan  received  a  fair  trial. 
The  record,    taken  as  a  whole,    points  to  only  one  logical  conclusion: 
that  of  Mr.    McCowan's  guilt. 

It  may  not  be  said  that  appellant's  Constitutional  rights 
were  violated,    nor  was  he  prejudiced  by  the  filing  of  and  trial  on 
the  superseding  indictment. 

The  conduct  of  Government  counsel,    including  his  cross- 
examination  of  defense  witnesses,    was  not  unfair,    but  was  ainied  at 
a  search  for  the  truth  in  a  case  involving  a  clever,    intelligent, 
talented  police  officer  who  violated  the  law. 

For  the  reasons  stated,    the  verdict  of  the  jury  should  not  be 

disturbed,    and  the  judgment  below  affirmed. 

Respectfully  submitted, 

JOHN   K.    VAN  de  KAMP, 
United  States  Attorney, 

ROBERT   L.    BROSIO, 

Assistant  United  States  Attorney, 
Chief,    Criminal  Section, 

STEPHEN   D.    MILLER, 

Assistant  United  States  Attorney, 

Assistant  Chief, 

Special  Prosecutions  Division, 

Attorneys  for  Appellee, 
United  States  of  America. 
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CERTIFICATE 

I  certify  that  in  connection  with  the  preparation  of  this 
brief,    I  have  examined  Rules  18  and  19  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion,    the 
foregoing  brief  is  in  full  compliance  with  those  rules. 

/s/         Stephen  D.    Miller 

STEPHEN   D.    MILLER 
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The  facts  and  evidence  in  this  case  have  been  summar- 
ized in  our  Opening  Brief,  so  we  shall  briefly  herein  refer 
only  to  the  facts  we  deem  most  pertinent.  We  have  discussed 
the  law  also  sufficiently  in  said  brief,  so  herein  we  shall 
only  yery   briefly  reiterate  such  points  as  we  believe  should 
be  emphasized;  namely,  Points  I  and  III-A. 

I 

We  again  assert  that  the  trial  court  should  have  acquitted 
the  defendant  on  the  ground  that,  since  Sections  1702  and  1708 
of  Title  18,  U.S.C.,  do  not  apply  to  this  case,  the  trial  court 
lacked  jurisdiction  to  convict  him. 

The  facts  clearly  showing  lack  of  jurisdiction  were  as 
follows:  Defendant  became  acquainted  with  two  sisters,  Jean 
Ortiz  and  Joan  Ansel.  They  entrusted  him  with  certain  fur 
coats,  jewelry,  guns,  and  a  surgical  kit  used  by  Joan  to 
remove  a  bullet  from  her  husband's  body.  Joan  went  East  and 
before  leaving  entrusted  three  diamond  rings  to  McCowan.  Later, 
Jean  Ortiz  told  McCowan  her  sister  wanted  the  rings,  and 
together  Ortiz  and  McCowan  wrapped  them  in  a  package. 
McCowan,  in  the  presence  of  Ortiz  and  with  her  acquiescence, 
consent  and  approval ,  addressed  the  package  to  Joan  Ansel 
and  placed  his  name  on  the  package  as  sender  but  with  the 
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post  box  number  of  Joan  Ansel.  Together  he  and  Ortiz  went 
to  the  post  office  and  mailed  the  package,  both  standing 
together  when  it  was  presented  to  the  postal  clerk.  He  gave 
the  money  for  the  postage.  Later,  by  using  Form  1509,  a 
sender's  application  for  recall  of  mail,  he  obtained  the 
package.  The  rings  were  thereafter  sold  by  him. 

Appellant  contends  that  since  he  was  either  the  sender 
or  the  agent  for  the  sender,  as  the  evidence  establishes,  he 
committed  no  offense  under  Sections  1702  and  1708  of  Title  18, 
U.S.C.  His  offense,  if  any,  was  embezzlement  or  theft  as  an 
agent  of  his  principal's  property.  For  this  he  would  be  subject 
only  to  prosecution  under  California  law.  The  rings  were 
entrusted  to  him  by  Joan  Ansel  and  he  would  be  answerable  to 
her  as  agent  or  bailee,  but  he  committed  no  offense  under  the 
Federal  statutes  aforesaid. 

This  position  is  substantiated  by  the  cases  cited  and 
quoted  from  in  our  Opening  Brief  (pp.  47-50),  which  seem  to 
be  the  only  cases  pertinent  to  the  issue;  namely,  United 
States  V.   Bullingtorij    170  Fed.  121;  United  States  v.   Safford, 
66  Fed.  942;  United  States  v.   Parsons^   2  Blatchf.  104,  Fed. 
Cas.  No.  16,000;  and  United  States  v.   Drisaoll^   1  Lowell  303, 
Fed.  Cas.  14.994. 
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The  Bullington   case  held  that  any  delivery  to  the  writer 
before  its  conveyance  in  the  mail,  or  to  the  agent  of  the 
writer,  ended  the  authority  of  the  government  over  the  mailed 
item. 

The  above  rule  directly  applies  to  the  instant  case,  as 
McCowan  was  either  the  sender  of  the  rings  to  Joan  Ansel,  who 
had  entrusted  them  to  him,  or  was  her  agent  in  mailing  them  to 
her.  It  must  be  noted  that  there  was  no  evidence  that  Joan 
communicated  directly  with  him  to  return  the  rings.  The 
communication  came  through  Jean,  who  told  him  her  sister  wanted 
them  mailed.  McCowan  would  have  been  justified  in  refusing  so 
to  do  or  to  deliver  the  rings  to  Jean  without  positive  author- 
ization from  Joan. 

Furthermore,  McCowan  could  also  be  considered  as  the 
sender  or  as  the  agent  of  Jean  Ortiz  in  mailing  the  rings, 
since  his  name  was  placed  on  the  package  as  sender,  and  this 
was  done  with  Jean's  authorization,  consent  and  approval. 

Whether  he  was  considered  as  the  sender  of  the  package 
to  Joan,  as  her  agent,  or  as  the  agent  of  Jean  Ortiz,  he  was 
nevertheless  entitled,  under  Sections  1702  and  1708  of  Title 
18,  to  withdraw  the  package  from  the  mail. 
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In  our  Opening  Brief  we  quoted  at  length  from  the  Safford 

case  (pp.  48-50),  but  we  feel  a  portion  of  the  quotation  deserves 

repetition.  The  Court  stated: 

"It  would  be  reprehensible  to  assume 
that  congress  made  a  pretext  of  this 
power  to  establish  rules  of  good 
conduct  and  punish  violations  of  them 
between  a  principal  and  agent  or  to 
promulgate  police  regulations  inde- 
pendent of  the  postal  service,  and 
after  the  postal  functions  had  been 
performed.  Such  matters  are  of  local 
concern,  amenable  to  state  law.  It  is 
but  just  that  one  who,  having  been  dele- 
gated by  another  to  receive  his  mail, 
and,  having  received  it,  should  embezzle 
it,  should  be  punished;  .  .  .  but  we 
should  not  allow  our  anxiety  to  suppress 
immoralities  and  punish  crime  to  cause 
us  to  ignore  the  proper  tribunals  and 
proper  authority  for  the  redress  of 
grievances  of  this  character.  So  a 
statute,  broad  in  its  terms,  will  be 
restricted  by  construction  to  the 
objects  which  the  legislature  had  in 
view,  and  especially  will  its  terms  be 
restricted  within  the  organic  authority 
of  the  enacting  body." 

United  States  v.   Safford^   supra, 
66  Fed.  Rptr.  942. 

It  would  clearly  appear  that  while  McCowan  may  be  subject 
to  prosecutioh  by  the  State  of  California  for  theft  or  embezzle- 
ment as  agent  of  his  principal's  property,  he  was  not  subject 
to  prosecution  under  the  Federal  law  herein  involved,  and  he 

should,  therefore  have  been  acquitted  of  the  charges. 
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II 

Under  Point  III-A  of  the  Opening  Brief,  we  pointed  out 
that  the  defendant  was  denied  a  fair  trial  as  guaranteed  by 
the  Constitution,  because  after  the  first  trial  in  which  the 
jury  disagreed,  the  first  indictment  was  dismissed  and  a  new 
indictment  was  filed,  tailored  to  meet  the  evidence  intro- 
duced at  the  first  trial.  The  wording  of  the  second  and 
superseding  indictment  was  materially  changed,  so  that  defend- 
ant had  to  meet  different  charges  based  on  evidence  introduced 
in  the  first  trial.  If  the  original  indictment  wording  had 
not  been  changed,  defendant  would  have  been  in  a  much  better 
position  to  secure  an  acquittal.  Since,  by  the  superseding 
indictment,  he  was  placed  in  a  materially  more  disadvantageous 
position,  he  was  denied  a  fair  trial. 

We  have  discussed  this  point  in  the  Opening  Brief  (pp. 
2-5,  54-55)  and  in  the  Motion  to  Dismiss,  a  copy  of  which  is 
included  in  the  Clerk's  Transcript,  to  which  reference  is  made, 
so  we  shall  not  belabor  the  point  further. 

CONCLUSION 
In  conclusion,  we  respectfully  submit  that  the  judgment 
of  conviction  should  be  reversed  and  the  appellant  acquitted 
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of  the  charges . 

Respectfully  submitted, 

RUSSELL  E.  PARSONS 
RICHARD  CHRISTENSEN 

BY:  RUSSELL  E.  PARSONS 

Attorneys  for  Appellant 
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PROOF  OF  SERVICE  BY  MAIL        ^ 

STATE  OF  CALIFORNIA  ) 

)  ss. 
County  of  Los  Angeles        ) 

I,  the  undersigned,  say:  I  am  and  was  at  all  times  herein 
mentioned,  a  citizen  of  the  United  States  and  employed  in 
the  County  of  Los  Angeles,  over  the  age  of  eighteen  years 
and  not  a  party  to  the  within  action  or  proceeding;  that 

My  business  address  is  215  West  Fifth  S.treet,  Los  Angeles, 
California  90013,  that  on  January  /9^  1967,  I  served 
the  within  CLOSING  BRIEF  OF  APPELLANT  (United  States  v. 
McCowan  -  No.  20917)  on  the  following  named  party  by 
depositing  three  copies  thereof,  inclosed  in  a  sealed 
envelope  with  postage  thereon  fully  prepaid,  in  the  United 
States  Post  Office  in  the  Cityof  Los  Angeles,  California, 
addressed  to  said  party  at  the  address  as  follows: 

United  States  Attorney 

Sixth  Floor,  Federal  Building 

Los  Angeles,  California 

I  declare  under  penalty  of  perjury  that  the  foregoing  is 
true  and  correct. 


Executed  on  January  /^^^   1967,  at  Los  Angeles,  Califo 


rma 


D.  A.  Standefer 


Subscribed  and  sworn  to  before  me 
this    day  of  January,  1967. 


Notary  Public  in  and  for 
the  State  of  California 

Orig  &  20  copies: 

Clerk,  U.S.  Court  of  Appeals  for  the  Ninth  Circuit 

U.  S.  Post  Office  and  Court  House  Building 

San  Francisco,  California  94101 
1  copy: 

Honorable  Charles  H.  Carr 

U.  S.  District  Court,  Southern  District  of  Calif. 

Central  Division,  Los  Angeles,  California 

Dean-Standefer  Multi  Copy  Service,  215  West  Fifth  Street 
Los  Angeles,  California  90013  -  MAdison-*-6898 
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OPENING  BRIEF  FOR  APPELLANT 
CHINA  UNION  LINES,  LTD. 


This  is  an  appeal  to  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  from  a  final  admiralty  decree  entered 
in  the  United  States  District  Court  for  the  Northern 
District  of  California,  Southern  Division,  the  Honorable 
George  B.  Harris  ])residing,  in  favor  of  libelant,  STATES 
STEAMSHIP  COMPANY  (Appellee  herein)  (hereinafter 
called  STATES  STEAMSHIP)  against  respondent, 
CHINA  UNION  LINES,  LTD.  (A])pellant  herein),  and 
SS  UNION  ST  All  (hereinafter  respectively  called 
CHINA  UNION  and  UNION  STAR). 


JURISDICTION 

This  cause  was  be^^un  on  the  admiralty  side  of  the 
District  Court  l)y  libel  in  rem  and  in  personam  filed  by 
STATES  STP:AMSHIP  company  as  owners  of  the 
vessel  SS  ILLINOIS  against  the  vessel  SS  UNION 
STAR  and  her  owner  CHINA  UNION  LINES,  LTD.,  for 
damage  suffered  by  the  vessel,  the  ILLINOIS,  in  collision 
with  the  UNION  STAR  on  August  26,  1960  (R.3-6). 
CHINA  UNION  LINES,  LTD.,  filed  a  claim  (R.7)  and 
answer  (R.9-13)  together  with  a  cross  libel  (R.14-20). 

The  cause  was  tried  to  the  Honorable  George  B.  Harris 
on  May  18  and  19,  and  June  21,  1965.  On  November  9, 
19G5,  the  District  Court  filed  its  Order  for  Decree  (R. 
86-87)  following  which  the  District  Court  filed  its  Find- 
ings of  Fact  and  Conclusions  of  Law  (R.88-93)  on  No- 
vember 29,  1965,  as  amended  by  a  letter  dated  November 
26,  1965,  from  attorneys  for  Appellant  to  Honorable 
George  B.  Harris  (R.94).  The  Final  Decree  holding 
STATES  STEAMSHIP  and  CHINA  UNION  equally  at 
fault  and  entitling  STATES  STEAMSHIP  to  recover 
one-half  of  such  damages  from  CHINA  UNION  was  filed 
November  29,  1965,  and  entered  December  1,  1965  (R. 
95-96).  AVithin  90  days  thereafter,  on  February  18,  1966, 
CHINA  UNION  LINES  filed  its  notice  of  appeal  (R.99), 
and  Cost  Bond  on  appeal  (R.112). 

Jurisdiction  of  this  admiralty  matter  was  vested  in  the 
District  Court  under  Article  III,  Sec.  2,  of  the  United 
States  Constitution  and  28  U.S.C.  1333  (1). 

.Jurisdiction  oF  this  Honorable  Court  of  Appeals  exists 
under  28  U.S.C.  41,  1291,  1294,  and  2107,  Notice  of  Appeal 
having  l)cen  filed  within  90  days  from  entry  of  the  Final 
Decree  (R.99). 


Jurisdiction  of  this  Court  also  lies  pursuant  to  Article 
111,  S(!ction  2,  of  the  United  Stales  Constitution  by  reason 
of  questions  herein  relating  to  the  Treaty  of  Friendship, 
Commerce  an<l  Navigation  with  the  Republic  of  China, 
November  4,  1946  [November  'M),  HUS),  T.I.A.S.  No.  IHTI 
and  the  Merchant  Marine  Act  of  1936,  46  U.S.C.A. 
1171  et  seq. 


STATEMENT  OF  THE  CASE 
In  the  preceding  jurisdictional  statement  we  have  re- 
ferred briefly  to  the  nature  of  the  proceedings  and  the 
pleadings  that  brought  the  case  before  the  District  Court. 

In  order  that  this  Court  may  have  a  clear  understand- 
ing of  the  questions  that  are  involved  in  this  appeal,  we 
will  review  the  main  facts  relative  to  the  collision,  as 
adduced  from  the  testimony  of  the  principal  witnesses 
on  both  sides. 

The  collision  occurred  at  about  11  :43  A.M.  on  August 
26,  1960,  in  the  mouth  of  the  Saigon  River,  approxi- 
mately one  mile  from  shore  in  the  Baie  des  Cocotiers 
(Coconut  Tree  Bay)  and  off  the  towTi  of  Cape  St. 
Jacques,  South  Viet  Nam  (Record  78).  The  navigable 
river  channel  in  this  area  is  approximately  a  half-mile 
wide  at  its  narrowest  point. 

The  UNION  STAR  is  a  Republic  of  China  motor  vessel 
about  328  feet  long,  witli  a  50-foot  beam,  of  3,705  gross 
tons  and  was  powered  by  a  1,700  horsepower  diesel  engine 
turning  a  single  screw.  Her  normal  full  speed,  loaded, 
was  about  10,2  knots.  On  the  day  of  the  collision,  just 
prior  to  its  occurrence,  she  was  proceeding  upstream  from 


the  sea  toward  Saigon,  piloted  by  Pilot  Phan-Van-Dy,  a 
duly  licensed  and  qualified  Saigon  River  pilot  (Record 
77).  The  UNION  STAR  was  heavily  loaded  with  sugar 
and  her  draft  on  departure  from  her  prior  port-of-call, 
Kaohsiung,  Taiwan,  was  20  feet,  5  inches  forward  and 
21  feet,  4  inches  aft. 

In  addition  to  Pilot  Dy,  Captain  S.  D.  Hu,  the  Master 
of  the  UNION  STAR,  the  Third  Mate  of  the  UNION 
STiVR,  and  a  quartermaster  were  on  the  bridge  of  the 
UNION  STAR  (Tr  251:16).  On  the  forecastle  head  were 
the  Chief  Officer,  the  boatswain,  the  carpenter  and  a  few 
seamen  (Tr  251:12).  There  was  a  telephone  between 
the  forecastle  and  the  bridge  for  the  lookout  to  make 
reports  (Tr  251:3,4).  The  usual  engineering  staff  were  on 
duty  in  the  engine  room  and  performed  their  duties  in 
the  proper  manner. 

The  ILLINOIS  is  a  steel  steam  turbine-driven  vessel 
about  455  feet  long  of  7,640  gross  tons.  Her  normal  full 
speed  loaded  was  a  little  in  excess  of  12  knots.  At  the 
time  of  collision,  she  was  proceeding  out  of  the  Saigon 
River  towards  Koh-si-chang,  Thailand.  The  ILLINOIS 
had  left  Saigon  shortly  before  for  the  trip  doAvn  the 
River  under  the  command  of  Saigon  River  Pilot  Phan 
Huu  Hai  with  a  light  load  and  was  drawing  16  feet,  10 
inches  (Record  77). 

The  watch  on  deck  on  the  ILLINOIS  at  the  time  of 
the  collision  consisted  of  but  two  officers,  the  Master  and 
the  Junior  Third  Officer,  and  the  man  at  the  wheel  (Tr 
139:20,  24).  There  was  no  lookout  on  the  bow  nor  anyone 
on  the  forecastle  (Tr  140:6-10).  The  pilot,  Hai,  had  left 
the  bridge  approximately  five  minutes  earlier. 


Th(3  UNION  STAJt  had  anivcd  at  the  ciil ranee  to  the 
Saigon  River  early  in  the  niornin^^  of  the  day  f)f  colliHion 
and  an('h(.i('(l  to  the  ri^dit  of  the  channel  tf*  await  the 
pilot  (Tr  2l^S::^JS-l!)).  The  jietiial  ju.sition  <.r  anehora^o, 
ascertained  by  eios.s-bearing.s,  was  about  one  and  two- 
tenths  niih's  due  west  of  the  li^ht  house  on  Nui  \'anK 
Tau,  the  coordinates  of  which  position  were  latitude  10' 
20  minutes  north,  longitude  170°  03.1  ininutes  east  (Tr 
228:4-12;  202:4-14).  (See  the  diart  attached  hereto  as 
Appendix  15  for  this  and  other  relevant  i>ositions.)  Wit- 
nesses of  the  ILLINOIS  dispute  this  anchorage  position. 
However,  this  ])osition  is  veiified  liy  a  disinterested  wit- 
ness, Phan  Iluu  llai. 

The  ILLINOIS'  pilot,  Phan  Iluu  llai,  testified  that  the 
UNION  STAR  was  anchored  upstream  from  the  Kontum 
Buoy  but  downstream  from  the  Korhyu  Buoy  (Tr  35:24, 
25)  and  a  little  to  the  west  of  a  line  between  these  two 
buoys  (R.  53:  No.  45). 

The  pilot  for  the  UNION  STAR,  Phan  Van  Dy,  came 
aboard  the  UNION  STAR  about  11:22  A.M.  (UNION 
STAR  Log,  Ex.  N)  and  at  1 1  :2(i  the  UNION  STAR  com- 
menced heaving  in  her  starboard  anchor  (UNION  STAR 
Log,  Ex.  N).  Some  fifteen  minutes  later,  at  about  ll:36Vi> 
(UNION  STAR  Log,  Ex.  N),  the  anchor  was  tinally  free 
of  the  bottom  and  the  vessel  underway  (Tr  203:7).  As 
soon  as  the  anchor  was  free  of  the  bottom,  a  seaman  in 
the  bow  untied  the  lino  which  was  attached  to  the  anchor 
ball  and  lowered  it  onto  the  forecastle  deck  (Tr.  2(U:7-0). 

I'ilot  llai  had  seen  tlie  ILLINOIS  before  boarding  the 
UNION  STAR  and  made  note  of  it  again  while  ascending 
to  the  bridge  of  the  UNION  STAR  with  the  Captain  at 


about  11:20  A.M.  (Tr  204:25).  At  that  time,  the  UNION 
STAR  was  heading  \asibly  north-northwest  (Tr  205:8).^ 
The  ILLINOIS  was  then  located  approximately  one  x>oint 
oflF  the  i>ort  bow  of  the  UNION  STAR  and  some  2,000 
meters  distant  (Tr  205:9). 

The  testimony  of  Pilot  Dy  concerning  the  position  of  the 
ILLINOIS  is  verified  by  all  testimony  of  the  ILLINOIS 
and  her  Pilot  relating  to  the  movement  of  the  ILLINOIS 
down  the  Saigon  River  at  that  time.  At  that  time,  she 
was  heading  due  south  at  approximately  13  knots  on 
course  180°  in  the  section  of  the  channel  between  the 
Kumigawa  Buoy  west  of  Point  Yung  and  Cape  Eperon 
(Tr  31:1-24).  The  ILLINOIS  continued  on  this  southerly 
course  until  she  reached  Cape  Eperon.  She  then  changed 
course  to  the  southeast  (150°)  and  reduced  speed  to  6 
knots  to  approach  the  pilot  station  in  Coconut  Tree  Bay 
(Tr  32:1-9).  About  two  minutes  later,  the  ILLINOIS 
changed  course  further  to  the  east  (145°)  and  stopped 
engines  to  come  to  a  position  for  disembarkation  of  the 
Pilot  Hai  (Tr  32:24;  33:12).  When  the  ILLINOIS 
eventually  came  to  rest  at  11:35  (Tr  150:13),  she  was 
located  approximately  400  meters  to  the  northwest  of  the 


1  Counsel  for  Appellee  has  previously  placed  great  stress  on  this 
heading  and  on  the  words  noi-th-northwest  as  being  a  statement 
of  the  exact  compass  heading  of  the  UNION  STAR.  While  the 
term  north-northwest  can  mean  a  particular  exact  compass  head- 
ing, this  docs  not  seem  to  be  Pilot  Dy's  inference  here.  The 
French  word  he  used  is  "sensiblement"  which  was  translated  in 
the  English  version  of  the  Pilot's  statement  as  "obviously."  How- 
ever, a  better  word  would  be  "visibly"  as  "sensible"  and  "sensi- 
blement" have  the  general  connotation  of  information  sensed  or 
perceived,  i.e.,  a  general  estimate  rather  than  an  exact  statement. 
lience  we  have  used  the  term  "visibly"  instead  of  "obviously"  to 
correct  what  appears  to  be  a  misinterpretation  of  the  Pilot's 
meaning. 


Korhyu  Wrvck  IJuoy  (vvliich  was,  Jit.  the  tiiiu;  of  thf  (•/)!- 
lision,  in  a  position  to  th(!  southwest  of  and  close  to  the 
western  e(l<i;e  of  the  wreck).  In  that  position,  the  t)riflpe 
of  Ihe  ILLINOIS  was  just  "a  shach'  to  tlie  west  of  tlic 
exit  range  line,"  i.e.,  ahoul   100  feet  (Tv  ll!):4-i:{). 

Thus  the  ILJ^INOIS  evenutaily  stopped  dead  in  the 
water  about  11:35,  shortly  Ik- fore  the  UNION  STAK 
finally  freed  her  anchor  from  the  ])ottoin  and  got  under- 
way. Pilot  Hai  then  went  into  the  chart  house  with 
Captain  Sorensen,  the  Master  of  the  ILLINOIS,  to  point 
out  to  Captain  Sorensen  the  safe  course  for  departure 
from  the  Saigon.  River.  Inasmuch  as  the  sea  buoy  (the 
London  Maru  Buoy)  had  washed  away  in  a  recent  stonn, 
Pilot  Hai  told  Captain  Sorensen  that  he  should  follow 
a  special  range  in  order  to  maintain  the  j)roper  exit 
course  (Tr  42:25;  43:1-4).  This  range  was  established  by 
aligning  the  shore  line  at  Point  \'ung  with  the  \wsik  of  a 
inountain  called  Nui  l)a  Lai  a])])roximately  eight  miles 
to  the  north.  If  these  two  points  were  kept  in  alignment, 
the  vessel  would  i)roceed  on  course  182°  and  safely  exit 
the  river  (Tr  34:1-23).  It  probably  took  no  more  than  a 
couple  of  minutes  for  Pilot  Hai  to  point  out  the  range 
line  and  land  marks  to  Captain  Sorensen,  since  he  had 
made  many  passages  in  the  Saigon  River.  So,  at  about 
11 :37,  Pilot  Hai  started  to  leave  the  bridge  of  the 
ILLINOIS.  Before  leaving  the  bridge,  Pilot  Hai  glanced 
toward  the  UNION  STAR,  which  had  just  freed  its  anchor 
from  the  bottom  a  few  seconds  before.  Apparently  the 
seaman  on  the  UNION  STAR  was  still  untieing  the  line 
to  the  ancho]'  ball  as  Pilot  Ilai  says  he  saw  the  anchor 
ball  still  lip  before  he  turned  to  go  below  (Tr  43:10).  He 
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also  noticed  that  the  ILLINOIS  was  still  on  a  heading  of 
145°  as  he  loft  the  bridge  (Tr  39:20-25).  Pilot  Hal  then 
went  below  alone.  He  disembarked  into  his  pilot  boat  a 
couple  minutes  later  at  11:39  (Tr  106:4-6)  from  the  port 
side  of  the  ILLINOIS  (Tr  119:23-25).  It  probably  was 
another  half  minute  or  more  before  the  pilot  boat  cleared 
the  ILLINOIS  so  that  it  was  safe  for  her  to  maneuver. 

While  Captain  Sorensen  was  leaning  over  the  port  rail 
of  the  ILLINOIS  bridge  watching  the  approach  of  the 
pilot  boat  and  the  disembarkation  of  Pilot  Hai,  the 
UNION  STAR  was  hauling  down  its  anchor  ball,  heaving 
in  on  its  anchor  chain  and  starting  to  move  forAvard. 
Her  engines  were  put  on  full  ahead  at  11:37  (UNION 
STAR  Engine  Room  Log,  Ex.  M)  and  her  helmsman  Avas 
ordered  to  steer  course  348°  (Tr  207:15)  which  was  the 
UNION  star's  heading  when  she  got  underway  (Tr 
266:17-25;  267:1-6).  The  UNION  STAR  maintained  this 
anchored  heading  upriver  because  the  tide  was  slack  and 
the  outflow  of  the  river  kept  the  vessel  turned  upstream 
(Exhibit  H — Hydrographic  Office  Publication  No.  125,  pp. 
146-147).  The  348°  heading  was  maintained  once  move- 
ment commenced  because  it  would  have  passed  close  to  the 
Korhyu  Wreck  Buoy  and  along  the  far  right  of  the  river 
entrance  toward  the  fairway  of  the  river  channel.- 


2  Counsel  for  Appellee  has  previously  attempted  to  raise  an  in- 
ference that  the  UNION  STAR  was  intending  to  follow  the  pre- 
viously mentioned  exit  range  up  the  river.  The  purpose  for  this 
attempt  is  clear  as  a  basis  for  giving  reason  to  the  ILLINOIS 
story  that  the  I'NION  STAR  directed  itself  toward  the  ILLI- 
NOIS. ^Examination  of  the  range  line  on  the  chart  reveals,  how- 
evoi-,  tliat  following  such  a  range  upriver  would  merely  lead  a. 
vessel  into  the  shoals  of  False  Bay.  Furthermore,  in  the  clear 
visibility,  a  course  set  to  a  point  just  oast  of  the  Kumigawa  Buoy 
would  be  both  the  safest  and  most  direct. 
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Tliis  (;()iir.s(!  wa.s  chosen  so  tliat  the  CXION  STAPv 
would  at  all  times  be  to  the  ri^ht  of  the  1<S2^  exit  ranp- 
lijic  lo  a  point  al  least  a  mile  hcyoTul  the  anr-hora^e  an<l 
llius  1)1  no  way  consli'icl  llic  maneuvers  of  tlic  ILLINOIS 
in  eoinin^-  to  tin;  182"  exit  lan^n-  (Tv  2U8:12-17).-* 

1^lie  UNION  STAR  proceeded  full  ahead  on  course  348^ 
for  approxinuitely  three  minutes.  Durin^^  this  time,  the 
vessel  traveled  approximately  three-tenths  of  a  mile  and 
reached  a  point  some  200  meters  to  the  south-southwest 
of  the  Korhyu  Wreck  Buoy.  If  UNION  STAR  had  not 
been  forced  to  alter  its  course,  because  of  the  movements 
of  the  ILLINOIS,  the  UNION  STAR  would  have  passed 
the  Korhyu  Wreck  Buoy  at  about  100  meters  distance  on 
the  starboard  beam  (Tr  209:21-25;  210:1-6).  This  would 
have  brought  the  UNION  STAR  across  the  exit  range  a 
considerable    distance    upstream    of    the    position    of   the 


^The  translation  of  Pilot  Dy's  statement  needs  some  clarifica- 
tion on  this  point.  The  referenced  translation  in  the  record  ivads 
"the  UNION  STAR  would  be  at  all  times  to  the  rifrht  of  the  002 
degree  ranf?e  on  a  line  of  more  than  a  nantical  mile.  .  .  ."  This 
could  be  interpreted  as  meaning  that  the  l^'ION  STAR  would 
at  all  times  bo  more  than  one  mile  east  of  the  002  degree  range 
line  during  its  movement  upriver.  A  cursor^'  examination  of  the 
chart  will  indicate  that  a  coui-se  one  mile  to  the  east  of  the  men- 
tioned exit  range  would  always  be  at  least  in  the  shallows,  if  not 
ashore.  Hence,  the  referenced  translation  of  the  French  ".  .  . 
rUNION  STAR  scrait  tout  lo  temjis  A  droit  <le  Talignement  an 
002°  sur  lui  parcoui's  do  plus  d'un  mille  marin.  .  .  ."  seems  ques- 
tionable. The  woi'd  "]iarcours"  has  .several  meanings  including 
"line,"  "way"  and  "distance."  It  would  seem  that  a  more  com- 
patible and  proper  translation  for  the  phrase  might  be  "the 
UNION  STAR  would  be  at  all  times  to  the  right  of  the  002 
degree  range  line  for  a  distance  of  more  than  a  nautical  mile." 
Examination  of  the  chart  will  indicate  that  on  course  348°  from 
anchorage,  the  UNION  STAR  could  have  traveled  alx>ut  one 
nautical  mile  before  it  would  have  crossed  the  exit  range  line 
uprivor  from  the  position  of  the  ILLINOIS  when  dropping  her 
pilot. 
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IJ.LINOIS,  even  if  the  ILLINOIS  had  not  moved  from 
the  position  where  the  pilot  was  disembarking. 

At  about  11:40,  since  the  ILLINOIS  had  not  yet 
turned  to  leave  the  pilot  station,  Pilot  Dy  changed  course 
slightly  further  to  the  east  (course  353°)  in  order  to  pass 
the  Korhyu  Wreck  Buoy  as  closely  as  possible  and  pro- 
vide the  utmost  maneuvering  room  for  the  ILLINOIS 
turn  (Tr  210:7-13).  When  this  course  change  was  made, 
the  UNION  STAR  sounded  one  short  blast  on  her  whistle 
(Tr  239:12-17).  At  the  same  time,  the  engines  of  the 
UNION  STAR  were  put  on  stop  (Tr  239:21;  UNION 
STAR  Engine  Room  Bell  Book,  Ex.  M). 

The  ILLINOIS,  during  this  whole  period,  remained 
heading  approximately  southeast  (145°).  While  on  this 
continued  southeasterly  heading,  then,  sometime  after 
11:40,  the  ILLINOIS  gave  two  blasts  on  its  whistle  (Tr 
284:17-20).  Shortly  after  the  pilot  launch  left  the  side  of 
the  ILLINOIS  and  became  visible  to  the  i>ersonnel  in  the 
UNION  STAR,  the  ILLINOIS'  propeller  could  be  seen 
throwing  up  large  amounts  of  water  and  thus  indicating 
that  the  screw  of  the  ILLINOIS  Avas  turning  rapidly  (Tr 
211:15-18).  The  ILLINOIS  started  moving  ahead  slightly 
on  a  course  of  approximately  145°  (Tr  211:21,23;  212:4- 
10).  At  about  the  same  time,  the  ILLINOIS  blew  two 
short  blasts  of  its  whistle  and  started  a  gradual  turn  to 
the  left,  cutting  across  the  range  line  almost  perpendicu- 
larly and  threatening  to  cut  across  the  course  of  the 
UNION  STAR  (Tr  213:2-8).  The  UNION  STAR  could 
not  turn  to  the  west  without  increasing  the  angle  of  meet- 
ing of  the  two  vessels.  Thus,  the  UNION  STAR  rudder 
was  ordered  hard  right  and  the  engines  put  full  astern  to 
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try    to    biiii^^    tlic    vcssoKs    imnilU'l    (Tr    2i;;:12-24).     The 
vessels   hit   shortly  thereafter  at   11:4.'^    (UNION   ST  Alt 

Log,  Kx.  N). 

After  the  collision,  the  vessels  maneuvered  to  separate 
and  anchored.  The  captain  of  the  UNION  STAR  investi- 
gated his  damage  and  then  hoarded  the  ILLI\f)IS  at 
about  1  :0()  I'. At.  to  j)resent  his  |)rotest  accompanied  by 
rilot  \)y  (UNION  STAK  Log,  Kx.  N).  At  1  :2S,  the 
UNION  STAR  then  weighed  anchor  to  proceed  to  Saigon 
before  the  flood  tide  ended  (UNION  STAR  Log,  Ex.  N). 


THE  NAVIGATION  OF  THE  ILLINOIS 

The  foregoing  constitutes  the  Statem<*nt  of  the  Case 
from  the  point  of  view  of  the  UNION  STAR.  We  should 
also  examine  the  events  as  related  by  the  ILLINOIS.  In 
so  doing,  we  find  that  this  case  presents  a  rather  unusual 
situation.  The  maneuver  of  the  ILLINOIS  was  so  aber- 
rant that  it  is  innnediately  assumed  by  one  first  hearing 
the  facts  that  such  acts  could  not  have  happened.  It  is 
most  unusual  for  a  vessel  to  swerve  across  the  course 
of  another  and  to  liead  for  shore.  Thus  there  is  an 
initial  tendency  to  think  that  the  ILLINOIS'  story  is  the 
only  plausible  one.  However,  we  think  that  the  flaws  in 
the  story  of  the  Ca])tain  of  the  ILLINOIS  will  become 
apparent  when  examined  in  detail. 

Captain  Sorensen's  story,  while  seemingly  i)lausible.  has 
serious  defects  of  consistency  and  physical  capability. 

The  fairest  method  of  weighing  the  ILLINOIS  version 
of  the  facts  is  to  attempt  to  tell  it  in  a  narrative  fashion, 
just  as  the  statement  of  the  case  above. 
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We  have  one  problem  in  this  endeavor:  The  \vitnesses 
of  the  ILLINOIS  are  far  from  consistent  and  their  facts 
are  often  at  variance  among  themselves.  Also,  only  one 
witness  for  the  ILLINOIS  was  on  the  bridge  at  the  time 
of  the  collision.  We  have  only  the  testimony  of  Captain 
Sorensen,  Master  of  the  ILLINOIS,  from  which  to  glean 
the  details  of  the  navigation  of  the  ILLINOIS  and  the 
exact  positions  of  the  vessels.  Other  witnesses  could 
testify  only  to  relative  bearings  mirelated  to  a  heading 
for  their  own  vessel.  Thus,  we  are  forced  to  adopt  es- 
sentially the  story  of  Captain  Sorensen  for  the  ILLINOIS 
version  of  the  events. 

Reverting  back  to  the  previous  discussion  of  the  facts 
of  the  case,  it  will  be  recalled  that  the  ILLINOIS'  pilot. 
Pilot  Hai,  left  the  ship 's  bridge  at  about  11 :37.  Pilot  Hai 
noted  at  that  time  that  the  ILLINOIS  was  still  on  a  head- 
ing of  145°  (Tr  39:24).^  Captain  Sorensen  says  that  after 
the  pilot  left  the  bridge  at  11:37  and  before  he  gave  his 
first  helm  or  engine  order,  the  ILLINOIS  was  heading 
between  180°  and  185°  (Tr  116:7-11).  He  accounts  for 
this  rapid  swing  on  the  basis  of  winds  and  currents  (Tr 
116:25;  117:1,2  and  20).  In  this  regard,  we  might  point 
out  that  Pilot  Hai  noted  that  the  current  was  toward  the 
south,  but  very  weak  (speed  of  one-half  knot)  (Tr  39:18), 
and  there  was  a  light  breeze  from  the  southwest  (Tr 
39:3). 


^Counsel  for  Appellee  has  claimed  that  this  answer  is  not  re- 
sponsive to  the  question  in  p:iving  a  course  rather  than  a  heading. 
However,  this  is  merely  a  problem  of  translation.  The  French 
word  used  by  Pilot  Hai  is  "cap"  or  "head"  rather  than  the  word 
"route"  which  is  the  proper  French  for  "course."  Hence  Pilot 
Hai  has  here  responded  as  to  the  ILLINOIS'  heading  at  the 
time  he  left  the  bridge,  not  as  to  the  course  previously  followed. 
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After  llu*  ILIilNOIS  ha<l  .spun  around  hoiiic  40  do^roeH 
in  tho  thioo-Kiinuto  interval,  and  fhe  pilDt  had  left  the 
side  of  (he  shij),  ('aj)tain  SorenHen  liad  the  engines  put 
ahead  lull.  Since  his  vessel  was  slightly  to  the  left  of 
the  exit  range  line  and  almost  parallel  to  it,  he  ordered 
left  rudder  to  come  over  onto  the  exit  range  (Tr  121  :11), 
The  vessel  moved  swiftly  because  by  the  time  the  Captain 
had  reached  the  port  wing  of  the  bridge,  the  ship  waa 
riglit  on  the  range  line  (Tr  212:1()).  The  Captain  then 
steadied  the  ILLINOIS  on  this  line,  on  course  182*  (Tr 
122:1-9).  At  that  moment,  Captain  Sorensen  heard  the 
whistle  of  the  UNION  STAIi  (Tr  122:9-11).  He  walked 
toward  the  starboard  wing  of  the  bridge  (i.e.,  the  side 
facing  away  from  the  near  shore  of  the  Bay  of  Coconut 
Trees)  (Tr  122:22-25)  and  saw  the  UNION  STAR  some 
300  to  400  feet  (less  than  a  ship  length)  away  (Tr  128: 
1-9)  heading  east  (Tr  123:22-24)  and  apparently  cutting 
across  tlie  entrance  to  Saigon  River,  heading  for  the 
shoals. 

Captain  Sorensen  ordered  the  engines  sto])ped  at  11:41 
(Tr  124:1-6).  Then  15  seconds  later,  full  astern  (Tr  124: 
7-9),  then  15  seconds  after  that,  full  ahead  and  hard  left 
rudder  (Tr  124:23-24).  Thirty  seconds  after  that,  the 
order  full  astern  was  given  (Tr  126:23-25;  127:1-2). 
Then  after  another  thirty  seconds  stop  engines  (Tr  127: 
7).  The  collision  then  occurred  with  the  vessels  parallel 
at  that  moment  (Tr  127:8-11). 

There  are  several  serious  flaws  in  the  story  j^resented 
by  Cai^tain  Sorensen  : 

(1)     It  is  alleged  that   tlie   ILLINOIS  lay  dead  in 
the  water  and  spun  around  at  the  rate  of  13  degrees 
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per  minute  for  three  minutes  while  the  UNION  STAR 
was  anchored,  heading  northwest  without  any  radical 
swings  for  over  ten  minutes  less  than  a  mile  away. 
It  is,  of  course,  not  impossible  for  a  vessel  to 
suddenly    spin    around    quite    rapidly    in    a    short 
time.    However,  when  other  vessels  in  similar  cir- 
cumstances in  the  near  vicinity  are  not  so  affected 
by  the  current,  such  alleged  swings  take  on  some 
of  the  aspects  of  a  convenient  means  for  rational- 
izing a  different  heading  from  that   to   which  all 
other  navigational  data  points. 

While  letters  rogatory  are  cumbersome  and  not 
the  best  means  of  eliciting  information  about  an 
event,  it  would  seem  that  if  the  ILLINOIS  Avere 
being  turned  so  rapidly  by  the  current.  Pilot  Hai 
would  have  mentioned  this  fact  when  asked  if  there 
was  any  change  in  the  course  or  speed  of  the  IL- 
LINOIS during  the  two  minutes  between  the  time 
he  left  the  bridge  and  the  time  he  disembarked 
from  the  ILLINOIS    (Tr  40:18-22). 

Further,  if  the  ILLINOIS  had  swung  around  26 
degrees  in  the  two  minutes  before  the  pilot  dis- 
embarked from  the  ILLINOIS,  the  pilot  boat  would 
have  been  on  the  same  side  as  the  UNION  STAR. 
Thus,  the  UNION  STAR  personnel  would  have 
seen  the  pilot  entering  the  i)ilot  boat.  However, 
Pilot  Dy  testified  that  when  he  first  saw  the  pilot 
boat  leaving  the  ILLINOIS,  it  was  "just  emerging 
from  the  bow  of  the  ILLINOIS"   (Tr  210:21-23). 

(2)     If  the  ILLINOIS  had  swung  around  to  ap- 
proxhnately  course  182°,  the  UNION   STAR  would 
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havo  boon  on  the  port  side  of  llic  ILLINOIS,  not  tli<- 
starboard. 

When  Pilot  Ilai  Idt  tho  hridK*'  of  Ww  ILLINOIS 
at  11  :37,  wv,  havo  soon  that  tho  {ILLINOIS  was  on 
a  heading  of  145°.  At  that  tinio,  Pilot  Ilai  stated 
tliat  the  relative  bearing  of  the  UNION  STAR  wa« 
one  point  on  the  starboard  bow  of  tho  ILLINOIS 
(Tr  56:18-21).  This  would  place  tho  UNION  STAR 
on  the  oast  side  of  tho  channel  and  to  the  east  of 
the  exit  range. 

Thereafter,  Captain  Soronson  say.s  tho  ILLINOIS 
swung  around  40  degrees  to  approximately  182''. 
It  had  swung  to  this  course,  he  says,  at  11:40. 

Yet  Captain  Sorensen  then  testifier  that  he  went 
to  the  starboard  wing  of  the  bridge  to  take  a  bear- 
ing on  the  UNION  STAR  (Tr  120:2).  Then  again, 
when  he  says  he  heard  the  single  whistle  blast  of 
the  UNION  STAR,  he  again  "walked  across  the 
deck  toward  the  starboard  side"  (Tr  122:23-24). 
In  fact,  if  the  UNION  STAR  were  located  on  the 
starboard  of  the  ILLINOIS  at  a  time  when  the 
ILLINOIS  was  heading  south,  the  UNION  STAR 
would  bo  out  in  the  middle  of  the  river  channel 
To  then  say  that  the  UNION  STAR  was  in  tho 
middle  of  tho  channel  heading  east  toward  tho 
Korhyu  Wreck  Buoy  is  to  attempt  to  explain  one 
unreasonable  act  by  hypothesizing  another.  As  we 
have  mentioned  earlier,  sucli  a  hypothetical  move- 
ment cannot  b(^  justiliod  as  an  attempt  by  the 
UNION  STAR  to  align  herself  with  the  exit  range 
because  this  range  has  no  bearing  on  the  naviga- 


16 

tion   of   sliips   j)rocecding   uijriver   from   the   pilot 
station. 

(3)  It  is  physically  impossible  for  a  vessel  using 
an  easy  left  rudder  and  full  speed  ahead  to  move 
100  feet  parallel  in  one  minute. 

Captain  Sorensen  stated  that  the  ILLINOIS  was 
moving  ahead  at  about  3  knots  in  the  time  between 
ordering  the  left  turn  at  11 :40  and  settling  on  the 
range  line  at  11:41   (Tr  126:15). 

This  would  give  a  speed  of  advance  during  the 
first  minute  of  approximately  l/20th  of  a  nautical 
mile  or  293  feet. 

The  ILLINOIS  is  455  feet  long. 

Obviously  part  of  the  ILLINOIS  would  have 
had  to  move  sideways  through  the  water  to  settle 
the  ILLINOIS  on  the  range  line  on  course  182° 
by  11 :41.  It  is  even  more  ludicrous  to  imagine  that 
this  hapi^ened  in  the  manner  acted  out  by  Cai)tain 
Sorensen.^ 

Note,  too,  that  the  basic  nature  of  a  ship's  turn 
is  important.   A  shi})  swings  as  if  on  a  pivot  around 


5"  A.  Then  I  told  the  Third  Officer  who  was  on  duty,  full 
ahead,  full  ahead.  Then  I  told  the  man  at  the  wheel,  'Come  left 
just  a  little,  matter  of  a  couple  of  degrees,  fellow.  Take  it  easy 
now,  just  a  couple  of  degrees.'  Then  I  went  to  the  port  wing  of 
the  bridge,  looked  astern  toward  the  range,  was  exactly  smack 
on  the  range."  "Q.  I  understand  you  went  to  the  port  wing  and 
checked  your  position  with  i*elation  to  the  range  line?"  "A.  Yes, 
yes."  "Q.  Did  you  get  on  the  range  line.'"  "A.  Yes,  a  couple  of 
degrees  left  a  little  bit,  to  get  right  on  the  range  line."  "Q.  What 
did  you  do  when  you  got  to  the  range.  Captain?"  "A.  Well,  I 
steadied  the  ship  on  the  range,  on  that  particular  coui'se."  "Q.  Do 
I  understand  from  that,  you  gave  an  order  to  the  helmsman?" 
"A.  'Steady  now,  she's  moving  very,  very^  little.'  I  said,  'Steady 
now.'  She  was  right  on  the  range.''  (Tr  121:11-25;  122:1-9) 
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a  point  alon^  its  length.  Tln'  cxart  position  of  this 
pivot  ]K)int  varies  from  sliij)  to  sliijh  It  may  bt*  a«- 
sumed  for  tlic  avera^o  Khi])  to  Ik-  lo<'Atecl  from  one- 
fourth  to  onc-thirci  of  the  h'n^tli  of  th(^  ship  from 
the  bow.  Knight's  Mcnlern  Stwiniship,  12th  Va\.,  192: 
"When  the  rudder  is  first  put  over  and  the  Htem 
starts  to  swin^,  tlic  forces  resulting  from  the  mo- 
mentum of  the  ship  and  the  rudder  action  tend  to 
move  her  sideways  from  the  original  course  in  the 
opposite  direction  to  the  turn"  (Kniglit's  Modem 
Seamanship,  12th  Ed.,  192). 

Note  too  that  Captain  Sorensen  estimated  the 
turning  radius  of  tlie  ILJdNOIS  at  4  knots  to  be 
about  GOO  feet.  Thus  to  move  100  feet  parallel 
requires  the  movement  over  an  "S"  curve  with  two 
600-foot  radii  (Tr  135:16-18). 

(4)  If  the  ILLINOIS  had  actually  l>een  headed 
south  on  the  exit  range  on  course  182"^  at  1 1 :41,  there 
would  have  been  no  collision  as  the  ILLINOIS  and 
the  UNION  STAK  would  have  been  on  a  divergent 
course. 

Assume  tliat  the  ILLINOIS  had  been  400  meters 
to  the  nortliwest  of  the  Korhyu  Wreck  Buoy  and 
to  the  west  of  the  exit  range  line  on  a  southerly 
course  along  said  line.  Assume  further  that  the 
ILLINOIS  stayed  at  all  times  directly  on  that  line 
or  to  the  west  of  it. 

As  indicated  earlier,  the  INION  STAR's  origi- 
nal course  would  have  carried  her  to  the  east  of 
the  range  line  until  a  point  some  distance  ujistream 
(nortli)  of  the  ])oint  where  the  ILLINOIS  had 
dropped  lier  pilot.  Thus  if  the  ILLINOIS  had 
either  reiuained  at  the  pilot  station  or  proceeded 
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downstream  and  out  the  river,  the  UNION  STAR 
would  have  passed  well  astern  of  the  ILLINOIS. 

There  is  thus  good  reason  to  doubt  the  testimony  of 
C'a])tain  Sorensen  that  the  ILLINOIS  was  headed  south 
between  180°  and  185°  at  the  time  when  the  ILLINOIS 
started  to  move  away  from  the  pilot  station. 


THE  ANCHORAGE  POSITION  OF  THE  UNION  STAR 

There  remains  to  ApjDellee  one  method  for  rehabilitat- 
ing the  testimony  of  Captain  Sorensen.  This  is  to  con- 
vince the  Court  that  the  UNION  STAR  was  not  origi- 
nally anchored  to  the  east  of  the  channel  but  rather  in 
the  middle  of  the  channel,  to  the  west  of  the  exit  range 
line.  Captain  Sorensen  has  attempted  to  do  this  by  testi- 
fying at  various  points  that  the  bearing  of  the  UNION 
STAR  at  anchor  was  215°  (Tr  118:1-4;  115:6).  In  his 
testimony,  he  does  not  clarify  whether  the  215°  bearing 
was  true  or  relative.  However,  in  his  diagram  of  the 
situation  it  becomes  quite  clear  that  Captain  Sorensen 
has  adopted  a  position  for  the  UNION  STAR  anchorage 
which  is  in  the  middle  of  the  Saigon  River  and  on  a  true 
bearing  of  215°  from  the  point  where  the  pilot  disem- 
barked. 

One  obvious  problem  with  this  version  of  the  events  is 
that  there  is  no  rational  explanation  for  the  development 
of  a  collision  situation.  If  the  UNION  STAR  were  an- 
chored at  a  point  bearing  215°  true  from  the  place  where 
Pilot  llai  disembarked,  she  would  be  located  several  hun- 
dred iiictcis  to  the  west  of  the  exit  range  line.  From  that 
position,  the  safest  and  most  direct  course  up  tlie  river 
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would  1)0  (lu(;  north,  'rhis  courHc  would  naturally  divor^i- 
lioni  th('  course  of  the  ILLINOIS  proceeding  out  the 
river  on  the  exit   ran^*'. 

Proctors  j'oi-  Appellee  have  att»'iiipted  to  rationali/.*-  an 
eastward  movement  of  the  UNION  STAR  from  the  an- 
chorage hypothesized  by  Captain  Sorensen.  They  suR^eHt 
that  the  UNION  STAR  j)roceeded  eastward,  cutting 
across  the  bow  of  the  ILLINOIS  in  order  to  get  on  the  exit 
range  and  follow  it  up  the  river.  As  we  have  previously 
noted,  the  exit  range  is  only  useful  for  movement  out  of 
the  river  from  this  point.  To  follow  it  in  would  shortly 
lea^I  a  shi])  aground.  Thus  the  anchorage  position  which 
Captain  Sorensen  claims  for  the  UNION  STAR  is  logi- 
cally unconvincing  and  leads  to  no  acceptable  explanation 
of  how  the  collision  could  have  oci-urred  under  that  ver- 
sion of  the  events. 

Finally,  Captain  Sorensen 's  story  concerning  the 
UNION  star's  anchorage  has  internal  weaknesses. 
First,  Captain  Sorensen  testified  that  at  1 1  :4()  he  took 
a  bearing  (Tr  153:17)  which  indicated  the  UNION  STAR 
to  be  located  at  215°  (we  will  assume  this  to  l>e  a  true 
bearing  for  the  moment),  approximately  three-tenths  of 
a  mile  distant  (Tr  115:7-10).  Her  anchor  was  out  and 
her  anchor  chain  leading  forward  of  the  bow  at  a  visible 
angle  (Tr  151:16-19).  Yet  one  minute  later,  at  11:41, 
when  the  UNION  STAR  "surprised"  Captain  Sorensen, 
she  was  heading  east,  clearly  underway,  and  only  .?()()  to 
400  feet  distant  (Tr  123:19-24).  The  UNION  STAR  was 
said  to  be  moving  at  2  or  3  knots  (Tr  125:12-25:  120:1). 

Assume  for  the  purpose  of  argument  that  the  UNION 
STAR  was  located  three-tenths  of  a  mile  from  the  ILLI- 
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NOIS  bearing  215°  T  and  lieading  slightly  north  of  east 
with  hor  anchor  free  of  the  bottom,  lying  dead  in  the 
water  at  1 1 :40.  Presumably  on  the  basis  of  these  assump- 
tions the  UNION  STAR  would  need  only  to  put  its 
engines  ahead  full  in  order  to  be  located  400  feet  off  the 
starboard  bow  of  the  ILLINOIS  at  11:41.  However,  in 
order  to  cover  the  two-tenths  of  a  mile  separating  those 
l)oints  in  one  minute,  the  UNION  STAR-  would  have  had 
to  average  a  speed  of  9  knots.  Not  only  is  such  movement 
from  a  dead  stop  physically  impossible  for  a  ship  such 
as  the  UNION  STAR,  but,  in  addition.  Captain  Sorensen 
testified  that  the  UNION  STAR's  speed  at  the  end  of 
that  minute  was  2  or  3  knots.  Further,  Captain  Sorensen 
said  the  L'NION  STAR's  anchor  chain  was  leading  for- 
ward the  minute  before.  Thus  the  UNION  STAR  \vould 
also  either  have  had  to  heave  in  its  anchor  during  that 
minute  or  drag  its  anchor  along  while  covering  the  two- 
tenths  mile  distance. 

Thus  Captain  Sorensen 's  placement  of  the  L^NION 
star's  anchorage  at  a  point  in  the  middle  of  the  Saigon 
River  to  the  west  of  the  exit  range  is  internally  incon- 
sistent and  logically  implausible.  This  placement  should 
be  ignored  in  favor  of  the  anchorage  location  indicated 
by  witnesses  of  the  UNION  STAR  which  was  corrobo- 
rated, as  we  have  seen,  by  the  only  impartial  witness. 
Pilot  Hai.« 


«Pilot  Ilai  placed  the  UNION  STAR  anclioraije  upstream  from 
tlie  Kontum  Buoy  and  downstream  from  the  Korh^^i  Buoy  (Tr 
35:24,  25)  and  slightly  to  the  west  of  a  line  between  the  buoys 
(Record  53:  No.  45).  Pilot  Hai  also  said  that  when  the  ILLI- 
NOIS was  on  a  heading  of  145°  T,  the  relative  bearing  of  the 
UNION  STAR  wtis  one  point  on  the  starboard  of  the  TT.LINOIS 
(Tr  56:18-21).  This  second  position  plots  in  about  the  same  posi- 
tion as  the  first,  both  of  which  are  consistent  with  the  UNION 
STAR  testimony. 
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Only  one  other  witness  purported  to  ^ve  a  position  for 
the  UNION  STAR  })rior  to  the  time  she  got  underway. 
This  witness  was  Second  Mate  McCarthy,  who  was  loyal 
to  his  Captain  but  even  less  convincing.  McCarthy  states 
that  the  UNION  STAR  was  located  about  2  points  (22°) 
off  the  starboard  bow  of  the  ILIjINOIS  at  a  distance  from 
a  half  to  one  mile.  Unfortunately,  this  bearing  is  not  ver>' 
useful  in  establishing  the  position  of  the  UNION  STAR 
as  we  do  not  know  the  heading  of  the  bow  of  the  ILLI- 
NOIS at  the  time.  An  attempt  to  make  this  bearing 
meaningful  by  attempting  to  fix  the  time  of  the  \'i8ual 
bearing  and  relating  it  to  a  previously  determined  course 
proves  unsatisfactory.  McCarthy's  testimony  as  to  the 
time  of  the  bearing  or  the  location  of  the  ILLINOIS 
proves  to  be  vague  or  inconsistent." 


"^At  one  point  Mate  McCarthy  indicated  that  he  was  just  abeam 
of  a  wreck  called  Alfonso's  Wreck  which  is  apparently  down 
near  the  Korhjii  Wreck  Buoy  and  thereafter,  indicated  that  the 
vessel  was  not  at  that  point  but  at  a  point  approximately  abeam 
of  Cape  Eperon.  Then  Mate  IMcCarthy  indicated  that  the  position 
could  be  a  little  further  south  and,  in  fact,  the  inference  is  that 
Mate  McCarthy  is  not  clear  where  the  ILLINOIS  was  at  the 
time.  The  only  inference  we  can  draw  from  the  tot-ality  of  Mate 
McCarthy's  testimony  is  that  the  ILLINOIS  was  probably  still 
heading  south  on  course  180°  at  the  time  that  he  made  the  ob- 
servations alleged.  We  draw  this  inference  for  several  reasons: 

(1)  Lunch  was  served  aboard  the  ILLINOIS  at  11:30  (Tr 
62:4;  69:1). 

(2)  McCarthv  indicated  that  he  felt  the  engines  stop  while 
he  was  eating  (Tr  75:18-25). 

(3)  The  engines  stopped  at  11:32  (Tr  155:20). 

(4)  In  order  to  be  in  the  dining  salon  and  eating  at  the 
time  the  engines  stopped  at  11 :32,  Mate  McCarthy  must 
have  left  the  bridge  of  the  ILLINOIS  some  time  prior 
to  11 :30.  McCarthy  indicated  that  he  was  on  the  bridge 
for  approximatclv  5  miiuites  before  going  to  lunch  (Tr 
62:11-13). 

(5)  McCarthy  makes  no  mention  of  any  course  change  dur- 
ing the  t^ve  minutes  that  he  was  on  the  bridge  although 
he  was  asked  about  the  course  and  indicated  that  he  did 
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Thus  in  summary  there  is  no  doubt  on  the  basis  of  all 
the  evidence  that  the  UNION  STAR  was  anchored  near 
the  east  shore  of  the  Saigon  River  and  to  the  east  of  the 
exit  range  line  in  about  the  position  testified  to  by  the 
pilots  for  both  vessels  and  by  Captain  Hu  of  the  UNION 
STAR.  From  this  anchorage  position,  the  UNION  STAR 
clearly  proceeded  up  the  east  side  of  the  channel,  close  to 
the  Korhyu  Wreck  Buoy  and  to  the  east  of  the  exit  range. 
Any  other  course  suggested  by  the  evidence  would  have 
been  physically  impossible  under  the  circumstances  given 
a  collision  close  to  the  Korhyu  Wreck  Buoy  and  slightly 
to  the  northwest  of  it.  Finally,  all  evidence  points  to  the 
fact  that  the  ILLINOIS  did  not  swing  southward  while 
dead  in  the  water  at  the  pilot  station  but  rather  remained 
aiDproximately  on  the  145°  heading  on  which  she  came  to  a 
stop. 


not  know  what  course  was  being  steered  at  the  time  he 
was  on  the  bridge  (Tr  69:5-11). 
(6)  Consequently,  there  is  strong  inference  that  the  ILLI- 
NOIS was  probably  on  a  single  course  at  the  time  that 
Mate  McCarthy  was  on  the  bridge  and  that  this  single 
course  was  a  course  being  followed  by  the  vessel  prior 
to  11 :30.  The  only  steady  course  followed  for  five  min- 
utes or  more  prior  to  11 :30  was  the  180°  followed  up 
to  the  time  the  vessel  was  abeam  of  Cape  Eperon.  Con- 
sequently, we  would  infer  from  the  sketchy  testimony 
that  the  ILLINOIS  was  probably  on  course  180°  at  the 
time  of  McCarthy's  relative  bearing.  On  the  basis  of  this 
evidence,  a  position  180°  and  approximately  one  mile 
distant  is  in  fact  the  most  accurate  position  which  can 
be  plotted  from  Mate  McCarthy's  testimony.  Even  if  the 
IIjLINOIS  were  on  course  159°  at  the  time  Mate  INIc- 
Carthy  saw  the  UNION  STAR  the  bearing  would  not 
at  all  coincide  with  any  other  testimony  of  the  UNION 
star's  anchorage  in  this  case. 
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EXPLANATION  OF  THE  NAVIGATION  OF  THE  ILUN0I8 

If  one  grants,  as  ono  must,  the  validity  of  th(!  t<jstiinony 
of  the  UNION  STAR's  witnesHe.s  and  of  Pilot  flai,  what 
explanation  can  l»c  made  for  the  bizarre  niovementH  of 
the  ILJJNOIS  and  lor  llic  testimony  of  her  Caj)tain.  We 
would  suggest  that  almost  all  of  the  testimony  f»f  Captain 
Sorensen  can  be  reconciled  if  we  grant  that  he  made  one 
slight  mistake  just  prior  to  the  time  of  collision. 

It  will  be  noted  tliat  if  it  is  accepted  that  the  ILJ.INOiS 
remained  on  an  eastward  heading  of  145°  while  releasing 
her  pilot,  tiien  Captain  Sorensen 's  testimony  that  the 
UNION  STAR  was  located  on  the  starboard  side  of  the 
vessel  becomes  correct.  In  fact,  the  215°  bearing  (which 
would  be  approximately  one  point  off  the  starboard  Ik)w 
if  heading  at  182°)  becomes  the  approximate  relative 
bearing  of  the  UNION  STAR  anchorage  when  the  heading 
of  the  ILLINOIS  is  145°.  This  would,  incidentally,  con- 
form exactly  to  the  testimony  of  Pilot  Hai  of  the  lIJvI- 
NOIS  (Tr  5():18-21). 

Pilot  Ilai  had  cautioned  Captain  Sorensen  that  it  was 
very  important  to  keep  properly  aligned  on  the  exit 
range  in  order  to  safely  leave  the  river.  This  range 
caused  Captain  Sorensen  some  difficulty  for  several  rea- 
sons. For  one,  the  range  marks  were  probably  difficult 
to  discriminate  and  keep  in  sight,  one  being  merely  the 
curve  of  the  shore  and  the  other  the  peak  of  a  mountain 
8  miles  away.  The  llydrographic  Office  Sailing  Directions 
(H.O.  Publication  No.  125,  Ex.  H)  indicates  that  the  range 
marks  for  the  normal  entrance  (which  is  a  different  range 
from  the  exit  range  which  is  at  issue  in  this  case)  are 
difificnlt  to  recognize  due  to  the  surrounding  foliage  (Ex. 
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II,  pa^e  149).  It  is  probable  that  the  curve  of  the  shore 
serving  as  the  closer  exit  range  mark  was  similarly  ob- 
scured by  surrounding  foliage.  The  second  reason  why 
Captain  Sorenseii  was  nervous  and  apprehensive  about  the 
departure  from  the  pilot  station  was  that  there  were  no 
buoys  or  other  navigational  marks  ahead  of  the  vessel 
by  which  to  guide  his  departure  once  he  passed  the 
Kontum  Buoy.  Thus  he  faced  an  unmarked  expanse  of 
river  and  sea,  knowing  that  passage  through  only  one 
small  part  of  it  was  safe.  Thirdly,  the  only  guidance 
which  Sorensen  was  to  have  on  this  passage  through  this 
region  was  the  range  and  the  range  marks  upon  which 
the  course  was  to  be  based  were  located  in  a  direction 
opposite  the  direction  of  travel  of  the  vessel.  This  is  a 
relatively  unusual  set  of  circmnstances  in  any  harbor  and, 
when  such  instances  occur,  the  navigation  is  the  respon- 
sibility of  a  pilot.  Here  Captain  Sorensen  was  faced  with 
the  unusual  problem  of  safely  navigating  southward 
based  on  solely  reference  points  astern  of  the  vessel.  This 
would  require  Sorensen  to  navigate  and  give  helm  com- 
mands while  facing  aft. 

One  can  easily  imagine  the  problem  he  perceived. 
AVhon  tlio  range  marks  opened  in  such  a  way  that  he 
knew  from  his  experience  that  a  right  rudder  command 
was  necessary,  for  this  passage  he  would  have  to  give  a 
left  rudder  conmiand.  Captain  Sorensen  undoubtedly  had 
the  need  for  this  conversion  of  his  helm  orders  in  the 
forefront  of  his  mind  so  to  speak. 

AVlien  it  canu'  tiiiio  to  got  underway,  however,  the  ILLI- 
NOIS was  not  facing  south  along  the  range  line,  but 
rathei-  at  an  angle  to  it.   Thus  initially  he  wanted  to  turn 
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.south.  The  piojM'i-  coiniiiMMd  was  a  gradual  ri^'ht  turn 
(Tr  207:5-11).  Ak  Captain  Sorciiscn  stoorl  facing'  north," 
howcvci',  his  iiiiiid  was  picocciipicd  with  tlie  ncccHHity  of 
i-('V(Msiii<;-  Ihc  commands  lor  this  exit.  Thus,  an  he  Htood 
llicn  facin";-  the  cxil  lauK''  niafkcrs,  he  ^-avc  a  K'*adual 
Icl'l    luddci-  command. 

Shortly  thcroaltci-  as  the  ILLINOIS  started  to  Hwin^ 
across  tlie  ran^c  lino,  Sorcnscn  icalizcd  his  error.  He 
ininu'diately  stopi)od  tlio  engines  and  ran  to  starboard  to 
analyze  liis  vessel's  position  with  respect  to  the  inward 
bound  UNION  STAR.  Seein<;-  the  proxiinity  of  the 
UNION  STAI^  he  ordered  tlie  en-;ines  back  full.  Soren- 
scn  innnediately  realized  that  the  niomentuiii  of  the  ILLI 
NOIS'  swing:  to  the  east  was  too  "rreat  to  stop  in  time. 
Fie  thus  put  the  ILLINOIS'  rudder  hard  over  to  the 
left  and  her  engines  at  full  ahead  to  attempt  to  bring  the 
vessel  parallel  to  the  UNION  STAR.  The  Captain  of 
the  UNION  STAR  complemented  this  action  by  reversing 
T"^NION  star's  engines  and  swinging  her  stern  to  the 
north  so  that  when  the  vessels  met  they  were  ]iarall<'l. 

We  believe  that  the  foregoing  account  fairly  represents 
the  events  leading  up  to  the  collision  on  August  2(\  19fi0. 
AVhile  the  cause  of  the  accident  was  understandable,  to  us, 
a  caiitain  is  given  few  cliances  for  error,  reasonable  or 


^Counsel  for  ILLINOIS  tried  to  establish  that  Captain  Soron- 
sen  was  standing  on  tlie  port  winp:  of  the  ILLIN(~)IS'  bridge, 
facinp:  aft  on  coui'se  180°  when  the  first  helm  order  was  piven 
by  Captain  Sorcnscn.  Captiiin  Sorensens  reply  was  to  qualify 
that  inipliention  as  he  said.  "Yes,  that  is.  in  other  words,  due 
nortli,  due  uoi-th"  (Tr  122:10-17).  Ajrain.  Soivnsen's  actual  recol- 
lections came  tlirouirh  and  he  indicates  that  when  facins;  north. 
he  was  not  facinir  aft  as  the  ILLINOIS  was  not  on  a  southerly 
heading-  at  the  time,  hut  rather  heading  southeast  on  a  145° 
heading. 
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not.  The  left  hand  turn  of  the  ILLINOIS  was  a  known 
and  irrevocable  fact,  as  was  the  position  of  the  ILLINOIS 
when  she  reached  tlie  pilot  station.  The  heading  of  the 
ILLINOIS  when  she  started  again  at  11:40  after  the 
pilot's  dei)arture  was  not  clearly  documented  and  prob- 
ably was  not  carefully  noted.  Thus,  it  could  be  said  that 
if  the  ILLINOIS  were  heading  south  at  the  time  she  got 
underway,  the  orders  of  the  ILLINOIS  helm  would  be 
proper  and  faultless.  Thus,  when  the  log  was  written 
that  day  on  the  ILLINOIS  describing  the  events  of  the 
collision,  specific  mention  was  made  of  the  fact  that  the 
ILLINOIS  was  on  a  heading  of  180°  true,  while  no  other 
headings  were  given  in  the  log  (not  even  an  indication  of 
whether  the  reported  bearing  of  the  UNION  STAR  was 
relative  or  true). 

It  seems  significant  in  corroboration  of  the  above  de- 
tailed description  of  the  events  of  the  colli&sion  that  Cap- 
tain Sorensen  did  not  present  Captain  Hu  of  the  UNION 
STAR  with  a  protest  after  the  collision  at  the  time  Cap- 
tain Hu  protested  to  Sorensen  (Tr  244:15-25;  245:1-11). 
It  is  also  significant  that  the  counsel  for  ILLINOIS  pre- 
sented no  witness  other  than  Captain  Sorensen  who  had 
any  knowledge  of  the  details  of  the  navigation  of  the 
ILLINOIS.  Even  the  testimony  of  Pilot  Hai  was  obtained 
only  after  much  objection  from  ILLINOIS  counsel. 

To  summarize,  the  UNION  STAR  simply  started  up 
the  Saigon  River  to  the  far  right  of  the  channel,  keeping 
at  all  times  a,s  far  to  the  right  as  possible  to  give  the 
llililNOrS  room  to  turn  south  and  depart  from  the  river, 
IJy  mistake,  tlip  ILLINOIS  initially  turned  to  the  left 
across  the  exit  range  line  and  across  the  course  of  the 
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UNION  STAR.  The  i)roxiinily  of  the  ves.selH  did  not 
allow  iiianouvcjin^'-  room  to  corroct  this  error.  Sinco  the 
V(\ssols  wcic  l)()lli  proccodin;,^  (|uito  slowly,  the  Kub«equent 
maneuvers  of  both  captains  were  ade()uate  to  hrin^'  th<- 
vess(>ls  parallel  before  they  collided,  facing  eastward  on 
the  far  east  side  of  Die  cliannd  with  the  ILLINOIS  to 
the  north. 


SPECIFICATION  OF  ERRORS 

L  ]n  finding  and  concluding  that  libelant  was  entitled 
to  a  decree,  and  in  entering  a  d(H'ree  in  favor  of  libelant 

in  the  amount  of  $20,937.48. 

±  In  finding  and  concluding  that  libelant  was  entitled 
to  damages. 

3.  In  finding  and  concluding  that  respondents  and 
cross-libelant  were  negligent. 

4.  In  finding  and  concluding  that  the  damages  claimed 
by  libelant  were  caused  by  the  negligence  of  respondents 
and  cross-libelant. 

5.  In  failing  to  find  and  conclude  that  the  damages 
which  libelant  alleged,  to  the  extent  such  in  fact  occurred, 
were  caused  by  the  greater  fault  of  libelant  and  failing  to 
apportion  the  danuiges  awarded  accordingly. 

6.  In  excluding  the  testimony  of  respondents'  and 
cross-libelant 's  witness  Marine  Engineer  John  V.  Walsh 
that  libelant's  vessel  could  have  been  repaired  in  a  ship- 
yard in  Ja])an  for  a  cost  far  below  the  cost  of  repairs 
actually  incurred  in  a  shijiyard  in   tlic  United  Staters. 

Offer  of  testimony  by  expert  witness  John  \'.  Walsh 
that  repairs  to  libelant's  vessel  could  have  been  nuule  in  a 
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lK)rt  ill  tlie  Far  East  at  a  cost  approximately  $25,000  less 
than  that  incurred  in  the  United  States  by  respondent  (Tr 
305:3-306:8).  Objection  to  the  evidence  on  the  grounds 
of  irrelevance  was  sustained  (Tr  306:5-8). 

7.  In  finding  and  concluding  that  libelant's  subsidy 
contract  with  the  United  States  justified  charging  re- 
spondents and  cross-libelant  with  costs  of  repair  of  libel- 
ant's vessel  incurred  in  the  United  States  in  excess  of  the 
much  lower  costs  of  repair  available  to  libelant  at  the 
same  time  in  Japan. 

8.  In  finding  and  concluding  that  libelant  was  entitled, 
to  include  as  an  item  of  its  damages  the  cost  of  dry- 
docking  its  vessel  at  the  Puget  Sound  Bridge  &  Dry- 
dock  Co. 

9.  In  failing  to  find  and  conclude  that  the  libel  was 
barred  by  laches  and  that  libelant  had  failed  to  prove 
excuse  for  late  filing  of  the  libel  and  to  show  that  re- 
spondents and  cross-libelant  had  not  been  prejudiced  by 
the  late  filing. 

10.  In  awarding  libelant  as  damages  costs  of  repair  to 
its  vessel  incurred  at  the  Puget  Sound  Bridge  &  Drydock 
Co.  in  excess  of  the  much  lower  costs  of  repair  available 
to  libelant  at  the  same  time  in  Japan. 

11.  The  decree  is  contrary  to  law  in  that  it  is  not 
supported  by  the  findings  of  fact. 
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SUMMARY  OF  ARGUMENT 
I.  Tlir  I^'indin^^s  of  Fact  of  the  trial  court  arc  not  sup- 
ported by  the  cviflencc.  This  ('ourt  is  entitled  to  re- 
examine the  (in(lin^^s  of  fact  since  all  the  evidonro  on  tin- 
navigation  of  the  vessels  was  presented  to  the  trial  court 
by  deposition.  Tlic  Ernest  H.  Meyer  (J)th  Cir.  VX\Ci)  84 
F.2d  49(1,  501. 

2.  The  UNION  STAR  was  not  at  fault  in  any  way. 
The  trial  court  erred  in  finding  that  the  UNION  STAR 
had  no  lookout  and.  that  such  absence  of  lookout  resultc'd 
in  a  lack  of  information  aboard  UNION  STAR  which 
c(mtril)nte(l  to  the  collision  (K.!)l).  ^Fhe  UNION  STAR 
had  a  (lualified  lookout  at  all  times  and  was  continually 
aware  of  all  movements  of  the  ILLINOIS  (Tr  27(1 :1 -4). 
The  navigators  aboard  the  UNION  STAR  lacked  no  in- 
formation i)erceivable  from  the  UNION  STAR  concern- 
ing the  ILLINOIS'  movements.  On  the  basis  of  all  the 
perceivable  information,  the  UNION  STAR  was  properly 
navigated  at  all  times  and  did  not  contribute  to  the  occur- 
rence of  the  collision.  Thus  The  Finding  That  The  UN- 
ION STAR  Was  At  Fault  Should  Be  Reversed. 

3.  The  trial  court  committed  reversible  error  in  failing 
to  make  any  findings  concerning  both  the  events  leading 
to  the  collision  and  the  alh^gations  of  fault  based  thereon 
(Order — R.S7)  since  the  applicable  rule  of  damages  was 
one  of  ap])ortionment  based  ujwn  relative  gravity  of 
fault  (Tr  287:11-23). 

4.  The  trial  court  erred  in  failing  to  find  that  the 
ILLINOIS  conunitted  several  serious  faults  of  navigation 
in  attempting  a  difficult  maneuver  in  close  proximity  to 
the  UNION  STAR  and  in  turning  east  across  the  course 
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of  the  UNION  STAR.  The  ILLINOIS  was  obligated, 
under  the  circumstances,  to  keep  to  her  starboard  side 
of  the  channel  and  pass  i)ort  to  port.  The  Vanderhilt  v. 
McKihhon  (18G9)  73  U.S.  (G  Wall.)  225,  230,  18  L.  Ed. 
823.  The  failure  of  the  ILLINOIS  to  observe  this  rule  of 
navigation  was  the  primary  cause  of  the  collision  (Tr 
213:2-4).  Thus  The  District  Court's  Finding  Should  Be 
Modified  To  Hold  The  ILLINOIS  Solely  At  Fault  In 
Causing  The  Collision  At  Issue. 

5.  The  libel  is  barred  by  laches  and  should  have  been 
dismissed.  The  libel  was  filed  beyond  the  analogous  two- 
year  limitation  period  under  the  law  of  Viet  Nam  for 
pro])erty  damages  actions  (Tr  322:17-25)  applicable  by 
reason  of  the  California  "borrowing  statute."  California 
Code  of  Civil  Procedure  section  361.  Because  the  libel 
was  filed  beyond  the  analogous  limitation  period,  libelant 
had  the  dual  burden  of  proving  an  excuse  for  delay  in 
filing  and  non-prejudice  to  appellant.  Brown  v.  Kayler 
(9th  Cir.  1959)  273  F.2d  588.  Absolutely  no  evidence  of  an 
excuse  for  the  delay  in  filing  was  introduced  by  libelant, 
and  there  was  overwhelming  evidence  of  prejudice  to 
appellant  by  reason  of  the  late  tiling,  including  unavail- 
ability of  key  witnesses  (such  as  the  helmsman  and  watch 
officer  of  libelant's  vessel)  and  vagueness  in  the  memories 
of  available  witnesses  (Tr  100:20-101:15).  The  libel  should 
therefore  be  dismissed. 

G.  Libelant's  $40,053.G0  item  of  damages  for  vessel 
repairs  i>erformed  in  the  United  States  (Respondent's 
Exhibit  0,  p.  10;  Finding  of  Fact  X,  States  Steamship 
Company,  Item  9,  R.85)  was  excessive  and  unreasonable 
and  should  have  been  stricken  from  the  damages  allow^ed 
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liholant  bocau.s<!  libelant  failed  to  mitigate  its  avoidable 
damages  as  reciuired  by  law  (Anieriean  Law  Institute, 
Restatement  of  Torts,  Section  918)  by  obtaining  the  most 
r(^asonable  costs  of  re])air  available  at  the  tiin<'  of  the 
collision.  (Tr  298-299;  305-30G)  Naviyazione  Libera  T.S.A. 
V.  Newtown  Creek  Towimj  Co.  (2d  Cir.  1938)  98  F.2d  694, 
1938  A.M.C.  1419.  Libelant  also  failed  to  sustain  its  bur- 
den of  proof  that  the  cost  of  rei>air  to  its  vessel  was 
reasonable,  and  the  item  should  therefore  be  stricken. 
Carolinian-San  Clemente  (N.D.  C'al.  1948)  1943  A.M.C. 
758. 

Libelant's  defense  that  it  was  recjuired  to  perform  its 
repairs  in  the  United  States  by  reason  of  its  subsidy  con- 
tract (Res.  Exhibit  R)  is  not  supported  by  the  a])plicable 
Federal  statute  (46  U.S.C.A.  1176(7))  or  by  the  subsidy 
contract,  and  even  if  either  did  require  such  exorbitant 
repairs,  appellant  cannot  legally  be  charged  with  the 
excessive  cost.  Robins  Dry  Docl-  S  Repair  Co.  r.  Flint 
(1927)  275  U.S.  303,  309,  72  L.  Ed.  2d  290,  292.  Further- 
more, to  enforce  this  excessive  cost  of  repairs  against  this 
vessel  of  the  Republic  of  China  would  violate  the  Treaty 
of  Friendship,  Commerce  and  Navigation  with  the  Re- 
public of  China,  November  4,  1946  [November  30,  1948] 
T.LA.S.  No.  1871. 

7.  The  trial  court  committed  reversible  error  in  ruling 
(Tr  306:5-8)  irrelevant  and  inadmissible  testimony  of 
appellant's  expert  witness  that  libelant's  rejiair  costs 
w^ere  excessive  and  that  much  lower  costs  of  rei)air  were 
available  in  the  Orient  (Tr  :]05: 13-306:8).  The  availability 
of  lower  repair  costs  was  clearly  relevant  under  uni- 
versally  acc(>i)ted   i)rinciples   of  tort   and   admiralty   law. 
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Zeller  Marine  Corp.  v.  Nessa  Corp.  (2d  Cir.  1948)  166  F. 
2d  32,  1948  A.M.C.  418;  The  F.  J.  Luckenhach  (E.D.  Pa. 
1929)  42  F.2d  279;  Carolinian-San  Clemente  (N.D.  Cal. 
1943)  1943  A.M.C.  758;  Atkins  v.  Alabama  Drydock  d 
Shiphuilding  Co.  (S.D.  Ala.  1961)  195  F.Supp.  944,  1961 
A.M.C.  909. 

8.  Libelant's  $5335  item  of  damages  (Respondent  Ex- 
hibit 0,  p.  10,  R.85)  for  drydocking  its  vessel  during 
repairs  should  be  stricken.  The  drydocking  was  unneces- 
sary to  perform  the  repairs  arising  from  this  collision 
according  to  the  only  expert  who  testified  on  this  subject 
(Tr  310:23-312:13),  and  libelant  introduced  no  evidence  to 
sustain  its  burden  of  proof  that  the  drydocking  was  neces- 
sary or  the  expense  reasonable.  The  Cape  Friendship  (D. 
Md.  1951)  100  F.Supp.  856,  1951  A.M.C.  1952,  1958. 


I.     THIS  COURT  IS  ENTITLED  TO  RE-EXAMINE  FINDINGS 
OF  FACT  BASED  SOLELY  ON  DEPOSITIONS. 

There  is  an  old  saying  that  an  admiralty  appeal  is  a 
trial  de  novo.  This  is  probably  an  unfortunate  phrase  in 
its  imi^lication  of  "an  actual  repetition  on  appeal  of  the 
trial  below,  when,  in  fact,  that  has  never  been  the  prac- 
tice." Staring,  Admiralty  Appeals,  35  Tul.  L.  Rev.  7,  51 
(1960). 

What  the  term  does  mean  is  that  among  the  powers  of 
the  Court  of  Appeals  sitting  in  admiralty  is  the  power 
"to  do  actual  justice,  free,  as  we  have  already  noted,  of 
the  rigid  Hmitations  inherent  in  a  system  based  on  jury 
trial."  (Staring,  op.  cit.  p.  51) 
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'IMiis  power  is  usually  oxcicisi-d  with  considerable  re- 
straint where  the  testimony  below  was  from  witnesHCH 
j)r('S('nt  ill  coil  It  hccaiise  flic  findings  of  fact  in  the  trial 
court  ar(!  based  in  part  ii|)oii  the  balancin^^  of  credibility 
of  the  witnesses.  Where  the  demeanor  of  the  in-cDurt  wit- 
ness affects  the  balance  in  the  mind  (»!"  the  trial  court, 
there  can  be  no  })roper  review  of  this  findin^^  from  the 
cold  record. 

When,  however,  as  in  the  case  at  bar,  the  findings  of 
fact  are  based  entirely  on  testimony  taken  outside  of 
court,  the  findin<^s  of  the  trial  court  are  based  on  no 
more  evidence  than  is  available  to  the  Court  of  Appeals. 
Hence  the  findings  of  fact  of  the  District  Court  are  en- 
titled to  lesser  weight  than  would  ordinarily  be  the  case. 
As  this  Court  so  well  stated  in  The  Ernest  H.  Meyer  (9th 
Cir.  1936)  84  F.2d  496,  501: 

"Pursuing  the  principle  of  the  Ariadne  thus  con- 
trolling the  Supreme  Court,  we  weigh  the  evidence 
in  an  admiralty  new  trial  w4th  the  rebuttable  'prima 
facie'  presumption  that  the  findings  of  the  District 
Court  are  correct,  just  as  any  trial  court  weighs  evi- 
dence where  a  presumption  has  been  established.  The 
value  of  this  presumption  in  determining  the  total 
weight  of  the  evidence  is  affected  hji  the  amount  of 
testimony  below  ivhich  ivas  actually  heard  by  the 
Court,  and  the  amount,  if  anii,  in  depositions.  Where 
all  the  evidence  is  heard  by  the  trial  judge  and  the 
question  is  one  of  credibility  of  ^\^tnesses  on  con- 
flicting testimony,  the  presumption  has  very  great 
w^eight. 

"It  is  obvious  that,  where  the  testimony  is  in  part 
in  deposition  and  in  ])art  heard  by  tlie  Court,  and  the 
conflict  is  between   the   heard  and  the   unheard   uit- 


34 


ncssea,  there  cannot  be  a  balancing  of  credibility  be- 
tween the  two.  In  such  a  case,  and  where  all  or 
substantially  all  of  the  evidence  pertinent  to  the 
finding  is  pven  by  deposition,  the  presumption  is  of 
lesser  ueight  and  more  easily  may  be  rebutted.  The 
Natal  (CCA.  9)  14  F.2d  382,  384:  'The  rule  that 
fmding-s  of  fact  are  entitled  to  great  weight  in  an 
ai^pellate  court  is  modified  where,  as  here,  they  are 
based  wholly  upon  depositions. '  U.  S.  v.  Los  Angeles 
Soap  Co.  et  al  (CCA.  9)  83  F.2d  875,  decided  May 
14,  193G. 

"In  this  case  the  evidence  of  all  the  officers  and 
crews  of  both  vessels,  testifying  to  their  control  of 
their  respective  movements  toward  the  collision,  is 
by  deposition.  The  presmnption  supporting  the  find- 
ings below,  therefore,  has  the  slight  weight  described 
in  The  Natal,  supra."  [Emphasis  added] 

We  consequently  respectfully  submit  that  this  Court  is 
entitled  to  completely  review  the  facts  of  the  case  at  bar 
in  order  to  make  a  finding  as  to  the  manner  in  which 
the  collision  occurred  and  in  order  that  the  findings  will 
be  supported  by  the  evidence." 


ojn  re-examining  the  facts  of  this  case,  it  is  important  that 
this  Court  be  aware  of  the  peculiar  nature  of  the  evidence  avail- 
able. Opposing  counsel  has  made  a  point,  from  time  to  time,  of 
the  incomplete  nature  or  confusing  quality  of  some  of  the  evi- 
dence presented  by  Appellant.  We  are  sure  we  need  not  belabor 
the  point  that  while  opposing  counsel  has  a  client  located  in  the 
city  in  which  the  action  took  place  and  witnesses  and  records  in 
his  own  tongue,  AppeUant's  evidence  is  generally  either  in  halt- 
ing English  or  translated  French.  For  example,  a  review  of  Cap- 
tain Hu's  deposition  indicates  clearly  that  he  did  not  understand 
certain  questions  and  some  answei-s  are  clearly  suspect  on  this 
basis.  (Also,  the  fact  that  he  was  testifying  some  four  years  after 
the  event  without  any  notes  or  other  basis  for  refreshing  his 
memory  results  in  some  clouded  recollections  which  tend  to  be 
exaggerated  ((particularly  in  distance))  in  his  mind.)  The  testi- 
mony of  the  two  pilots  was  taken  by  letters  rogatory  by  trans- 
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II.  UNION  STAR  WAS  NOT  AT  FAULT  IN  ANY  WAY. 
^riic  DisliicI  ('(.nil  round  tliat  tliC!  CNION  STAR  wa« 
nc^li^onl  .•ind  lli;il  siidi  ii('^rli^r(.Tif'o  was  a  cause  of  the 
collision.  The  Couit  liiillicr  cnoncon.^ly  found  that  tlif 
UNION  SI'AIi's  fault  was  cjual  to  tli<-  fault  of  Appellee 
and  tliat  tin;  dania^os  clainicd  hy  A|)|H'll('e  were  caused 
])y  sucii  nc^di^cnco  (Record  DI-JK]).  'riicsc  f^ndin^^s  an- 
unsu])portod  by  the  facts  in  the  record. 

A.    UNION  STAR  was  not  at  fault  for  "absence  of  a  proper 
lookout. ' ' 

The  only  causative  fault  attributed  to  tlio  TNION  STAR 
which  is  idcntitiod  in  the  lindin^^s  of  tlic  District  Court 
is  the  finding  that  "There  was  no  one  aboard  the  UNION 
STAR  who  was  posted  and  designated  as  a  lookout  and 
functionin<::  as  such,  unencumbered  with  other  duties  or 
responsibilities."  C'onsecpiently,  the  Court  found  "That 
the  absence  of  timely  and  accurate  information  and 
knowledge  aI)oard  the  I"^NION  STAR  regarding  the  move- 
ments of  the  ILLINOIS  contributed  to  the  ensuing  col- 
lision" (Record  01).  The  District  Court  was  in  error  in 
so  finding. 

1.    The  UNION  STAR  had  a  proper  qualified  lookout. 

It  will    bo    shown    from    the   Record    that    the    UNION 

STAR  did  have  a  pro])er  lookout  on  the  bridge,  that  those 

in  charge  of  the  T^NION  STAR  navigation  observed  the 

lating  all  Eii<xlish  questions  into  French  and  translating  all 
French  replies  back  into  English.  The  ]irobleni  of  langnage  dif- 
ferences, the  extreme  length  of  time  between  the  occurrence  in 
Viet  Nam  and  the  time  wlien  the  depositions  were  taken,  the 
cumbersome  and  inaccurate  procedure  of  obtaininc:  testimony  by 
written  interrogatories  over  thousands  of  miles,  the  elimijiation 
or  loss  of  many  of  Appellant's  key  witnesses  by  death,  distance, 
and  the  war  in  Viet  Nam  make  it  ditlficnlt  to  match  the  smooth 
surface  consistency  of  the  stoiy  of  the  ILLINOIS  witnesses. 
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ILLINOIS  early  and  continuously,  that  there  is  abso- 
lutely no  evidence  in  the  record  that  there  was  no  lookout 
in  the  bow  of  the  UNION  STAR,  and  that  even  if  there 
was  an  absence  of  a  lookout  in  the  bow  of  the  ship,  such 
an  absence  would  be  entirely  irrelevant  and  have  no 
causative  relation  M'^hatever  to  the  collision. 

It  must  be  kept  in  mind  that  on  the  day  in  question,  the 
visibility  was  good  (ILLINOIS  Log  Ex.  3).  Pilot  Hal, 
on  board  the  ILLINOIS,  estimated  that  he  "was  able  to 
see  the  M.S.  UNION  STAR  when  we  were  at  a  distance 
of  not  less  than  six  miles  from  her"  (Tr  38:11-13). 

This  case  then,  does  not  involve  a  collision  between 
vessels  navigating  in  a  fog,  or  under  conditions  of  im- 
paired visibility.  No  contention  is  made  by  either  vessel 
that  there  was  any  difficulty  in  clearly  seeing  tlie  other 
vessel  and  its  maneuvers.  Moreover,  there  is  no  conten- 
tion by  the  ILLINOIS  that  the  UNION  STAR  did  not 
timely  see  it  and  thereafter  follow  its  every  move,  or  that 
those  on  watch  on  the  UNION  STAR  were  otherwise 
occupied  than  with  the  conduct  of  the  ILLINOIS,  as  it 
proceeded  towards  the  UNION  STAR. 

There  were  four  men  on  the  bridge  of  the  UNION 
STAR,  the  point  of  greatest  vantage,  who  were  con- 
centrating on  the  channel  downstream  (Tr  251:16):  the 
pilot  Phan  Yrtl  Dy,  the  Master  Captain  Hu,  the  Quarter- 
master, and  the  Third  Officer.  On  the  forecastle  Avere  the 
Chief  Officer,  the  boatswain,  the  carpenter,  and  a  few 
seamen  (Tr  251:12). 

Pilot  Dy  had  seen  tlie  ILLINOIS  well  before  boarding 
the  UNION  STAR.  As  soon  as  he  reached  the  bridge 
of  the  UNION  STAR,  he  again  noticed  the  ILLINOIS 
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(Tr  204:25;  205:1-:',).  Pilot  I)y  observed  tin-  ILLINOIS 
continuou.sly,  noticing'  anions  othor  things,  th(!  cinor^'cncc 
of  the  pilot  boat  from  behind  the  bow  of  the  ILLINOIS 
{Tv  210:21-2:',).  I'ilol  I)y  observed  the  kick  of  water  a.s 
the  ILLINOIS'  i)ro2)ell(u-  iM-^^an  turning  at  full  aheafi 
revolutions  while  the  ILLINOIS  was  on  an  apparent  ^ro 
heading-  of  145°  (Tr  211:15-22).  Of  course,  Pilot  Dy 
continued  to  observe  the  ILLINOIS  thereafter  until  the 
impact  of  the  collision. 

Captain  Hu,  Master  of  the  UNION  STAR,  observed  the 
ILLINOIS  at  the  time  the  UNION  STAR  conunenced 
heaving  in  its  anchor  (Tr  230:19-25).  The  subsequent 
testimony  of  Captain  Hu  indicates  that  he  was  watching 
the  movements  of  the  ILLINOIS  at  all  times  although  his 
recollection  of  what  he  saw  was  somewhat  clouded  four 
years  later  at  the  de])osition.  Frequently  Captain  Hu 
mentions  a  series  of  bearings  taken  on  the  ILLINOIS 
to  check  its  position  relative  to  the  UNION  STAR  (Tr 
238:3,  18-20;  239:12-15).  Captain  Hu  recalled  seeing  the 
]>i]ot  boat  near  the  ILLINOIS.  Once  the  anchor  of  the 
UNION  STAR  was  free  of  the  bottom  and  she  wa.s  un- 
derway, Captain  Hu  stationed  himself  on  the  starboard 
wdng  of  the  bridge  wliere  he  remained  until  shortly  before 
the  collision  (Tr  2()4:4,  13).  Captain  Hu  observed  the 
bow  wave  of  the  ILLINOIS  indicating  she  had  started 
moving  forward  (Tr  269:5-9).  Captain  Hu  further  testi- 
fied that  from  the  time  he  came  on  the  bridge  and  saw  the 
ILLINOIS,  he  continuously  watched  her  until  the  time 
of  collision    (Tr  27(1 :1 -4). 

From  the  I'oiegoiiig  it  is  established  conclusively  that 
two    officers    witli    master's    licenses    were    watching    the 
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luivagation  of  the  ILLINOIS  at  all  times  and  that  for 
most  of  the  period  while  the  UNION  STAR  was  underway 
prior  to  the  collision,  the  Master  was  on  the  wing  of  the 
bridge  doing  nothing  except  observing  the  ILLINOIS.  He 
watched  the  ILLINOIS  continuously  from  the  time  he 
first  saw  the  vessel  until  the  time  of  the  collision,  stand- 
ing on  the  starboard  wing  of  the  vessel  almost  all  of  this 
time. 

Consequently,  Captain  Hu's  undivided  attention  was  as 
lookout  watching  the  ILLINOIS,  so  that,  from  the  time 
the  UNION  STAR  got  underway,  he  neither  had  other 
duties  to  perform,  nor  did  he  perform  any  other  function, 
until  the  situation  was  such  that  collision  was  ine\"itable. 
Ho  testified  that  he  watched  the  ILLINOIS  continuously 
from  the  time  he  first  saw  the  vessel.  No  other  lookout 
could  have  done  more,  no  matter  who  lie  might  have  been 
or  where  stationed. 

Pilot  Dy  also  saw  the  ILLINOIS,  observed  her  course, 
and  actually  watched  her  movements  continuously.  Thus 
the  man  in  charge  of  the  ITNION  STAR's  navigation  and 
the  man  acting  as  her  lookout  on  the  open  bridge  both 
saw  the  ILLINOIS  and  observed  her  continuously.  What 
another  lookout,  in  the  bow  or  any  place  else,  could  have 
added  to  this  is  difficult  to  see.^"    Such  a  lookout  could 


'"Counsel  for  Appellee  have  stated  that  a  lookout  might  have 
reported  the  IIjLINOIS'  whistle  signal.  However,  there  was  no 
need  for  the  lookout  to  repeat  the  whistle  signal  as  it  was  clearly 
heard  by  Captain  Hu  and  Pilot  Dy.  As  Captain  IIu  explained 
in  his  deposition  (Tr  284:13-25;  285:1-24).  his  prior  statements 
that  he  heard  whistle  signals  from  the  TTjLINOIS  were  correct 
and  any  inconsistency  in  the  deposition  is  due  to  the  lapse  of 
time.  Thus  there  was  no  whistle  signal  unheard  by  Captain  Hu 
as  implied  by  counsel  for  Appellee. 


not  have  furnisluid  to  those;  on  the  brid^'c  any  infftrination 
which  they  did  not  already  have. 

In  addition,  the  District  Court  cjrcd  in  finding  tlicne 
was  no  specifically  desip^ated  lookout  aboard  the  FNIOX 
STAR.  There  is  no  evidence  to  support  tliis  finding.  Cap- 
tain Hu  was  never  asked  whether  or  not  there  was  a 
lookout.  In  fact,  the  evidence  indicates  that  there  wa«  a 
lookout  but  that  he  was  not  making'-  any  reprtrts  under 
the  circumstances : 

"Q.  After  you  heaved  anchor,  but  before  the  colli- 
sion, did  the  lookout  make  any  report,s  to  the 
bridge?" 

"A.  No,  because  the  weather  was  very  clear."  (Tr 
251:8-10) 

Consequently,  even  to  find  that  there  was  no  si)ecifically 
designated  lookout  aboard  the  UNION  STAR  is  a  finding 
completely  unsupported  by  the  evidence.  On  this  ground 
alone,  the  decision  below  should  be  reversed. 

2.  Assuming,  arguendo,  that  no  specially  designated  lookout  were 
posted,  UNION  STAR  nevertheless  had  adequate  lookouts  at  all 
times. 

Assume,  however,  lor  purposes  of  this  assignment  of 
error  that  it  could  be  found  on  the  basis  of  the  fact« 
in  tlie  record  that  there  was  no  specially  designated  look- 
out. Even  then  the  I^NION  STAlx  could  not  Ix'  deemed 
legally  at  fault. 

Under  the  circumstances  of  this  case  the  decisions  (such 
as  those  cited  liy  the  District  Court  (Record  87))  con- 
demning a  vessel    I'oi'  failuie  to   have  a   proper  lookout, 

on  the  bow  or  elsewhere,  are  not  in  point.    In  those  cases 
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the  men  in  charge  of  the  vessel  did  not  see  clearly  what 
the  other  ship  was  doing,  and  a  proper  lookout  might 
have  given  them  the  missing  information  and  so  avoided 
trouble.  Here,  those  in  charge  of  the  UNION  STAR  saw 
everything  that  was  to  be  seen,  and  no  suggestion  is,  or 
can  be,  made  that  a  lookout  on  the  bow  could  or  would 
have  seen  more  than  did  Pilot  Dy  and  Captain  Hu. 

To  put  it  differently,  the  law  does  not  lay  down  formal 
rules  of  thmnb  for  a  lookout  the  violation  of  which  auto- 
matically carries  a  penalty.  The  lookout  is  only  a  part 
of  the  general  requirement  that  every  vessel  shall  take 
all  reasonable  precaution  to  avoid  accidents  by  informing 
itself  of  the  presence  and  movements  of  any  other  craft 
which  may  present  a  hazard.  If  in  fact  the  vessel  does 
see  and  follow  the  movements  of  such  other  vessels,  she 
has  done  ail  that  is  necessary  as  far  as  lookouts  are 
concerned.   The  Victory  (1894)  63  Fed.  631,  638. 

The  laAv  requires  only  that  the  vessel's  navigator  be 
informed  of  the  presence  and  movements  of  other  vessels, 
not  that  he  be  so  infonned  by  a  lookout  on  the  bow  or 
any  place  else.  He  need  not  require  that  the  information 
he  obtains  be  relayed  from  a  lookout,  but  rather,  may,  as 
was  the  case  here,  gain  information  for  himself  by  his 
0A\ii  ol)servation  and  by  that  of  a  lookout  on  the  bridge. 

If  we  may  draw  an  analogy,  we  can  compare  this  ques- 
tion to  the  issue  of  seaworthiness.  Failure  to  exercise  due 
diligence  to  make  a  vessel  seaworthy  is  immaterial  if  in 
fact  the  vessel  was  seawortliy.  So,  in  this  case,  the  failure 
of  the  UNION  STAR  to  have  a  lookout  in  the  bow  to 
observe  the  ILLINOIS  is  inmiaterial  when  her  pilot  and 
lookout   on   the  bridge  saw  the  ILLINOIS,  observed  its 
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course,   and    I'ollowcd    it.s   iiioveiiK'nts  continuously   there- 
after. 

It  was  claimed  in  the  trial  (Mjurt  1)\  opposing-  couns«'l 
during  oral  ar<^unient  that  a  lookout  on  the  forecast h- 
might  have  heaid  the  ILLINOIS'  two-blast  signal  and 
that  she  thus  would  have  known  the  intentions  of  the 
ILLINOIS,  thus  avoiding  the  collision. 

In  the  first  place,  the  two-blast  signal  was  heard  by 
all  persons  on  the  bridge  and  a  report  from  the  forecastle 
lookout  would  have  been  merely  an  unnecessary  added 
drain  on  the  navigator's  time  and  attention. 

However,  let  us  assume  that  the  lookout  in  the  bow  of 
the  UNION  SI^AR  had  given  the  bridge  a  report  of  the 
two-blast  signal  of  the  ILLINOIS.  The  situation  would 
not  have  been  altered  in  any  particular.  The  UNION 
STAR  would  have  done,  and  was  legally  recjuired  to  do, 
exactly  what  she  did — to  keep  to  the  far  right  of  the 
river  allowing  the  ILLINOIS  the  most  i>ossible  room  to 
maneuver. 

Thus,  a  report  to  the  bridge  from  the  lookout  on  the 
UNION  STAR'S  bow  of  his  having  heard  the  ILLINOIS' 
signal  would  have  made  no  practical  difference  what- 
ever— under  all  possible  theories  of  the  case  the  UNION 
STAR  was  entitled  and  recfuired  to  do  exactly  what  she 
did.  Hence  the  absence  of  a  forecastle  lookout,  even  if  it 
is  assumed  that  he  was  absent,  had  no  causative  relation 
whatever  to  this  collision.  Thus  clearly  the  failure  of  the 
forecastle  lookout  to  make  a  redundant  report  could  have 
no  causative  relation  whatever  to  the  collision. 

The  authorities  leave  no  doubt  whatsoever  that  the  ab- 
sence of  a  j>articular  kind  of  lookout  or  even  any  lookout 
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at  all  is  of  no  importance  unless  it  is  shown  that  such 
fault  contributed  to  the  collision.  Decisions  on  this  point 
may  be  multiplied  endlessly. 

'ry[)ical  of  the  decisions  is  that  of  the  Circuit  Court  of 
Appeals  for  the  4th  Circuit,  in  the  case  of  The  Georg 
Dumois,  153  Fed.  833  (4th  Cir.  1907)  at  page  835,  wherein 
it  was  held: 

"Does  the  testimony  show  that,  had  a  lookout  been 
on  duty  at  the  time,  that  the  collision  would  have  been 
prevented!  If  so,  the  steamer  was  at  fault;  if  not, 
the  absence  of  the  lookout  was  immaterial.  In  other 
words,  it  is  well  understood  that  faults  which  do  not 
cause  a  collision  or  that  have  not  borne  directly  upon 
it,  are  unimportant."  (Citing  cases) 

In  the  case  of  The  Catalina  (9th  Cir.  1938)  95  F.2d  283, 
1938  A.M.C.  495,  in  a  factual  situation  not  dissimilar  to 
our  situation,  this  Court  held  that  the  burden  was  upon 
the  vessel  claiming  faulty  lookout  to  prove  that  fact.  The 
ruling  in  that  case  is  particularly  appropriate  here,  both 
on  the  question  of  other  duties  of  the  lookout  and  on  the 
question  of  hearing  whistles.   This  Court  said: 

"B.  With  regard  to  the  attention  of  the  lookout 
to  his  duties,  the  Ariadne  rule  [The  Ariadne,  13  Wall. 
[80  U.S.]  475,  20  L.  Ed.  542,  543  [1872])  requires 
the  highest  watchfulness,  but  this  does  not  alter  the 
burden  of  proof  on  the  Catalina  to  establish  that  it 
was  not  exercised  by  the  Arbutus'  lookout.  When 
such  proof  is  made,  certain  adverse  presumptions 
may  arise  as  to  its  causative  effect,  but  the  proof  of 
the  lack  of  attentive  watchfulness  must  come  first. 

"The  lookout  was  a  qualified  seaman.  Two  facts 
are  offered  to  show  his  inattention  in  the  approach 
of  the  collision.   One  was  that  he  was  ordered  to  wipe 
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tho  spray  off  (lie  pilot-house  windows.  This,  however, 
could  not  havo  Ix'on  causative  of  the  eollision,  because 
he  had  paid  no  attention  to  the  windowH  after  wiping 
them  off  soMK!  twenty  minutes  l)cf"ore  tlie  datalina 
was  siglited. 

**The  other  fact  was  that  lie  did  not  at  any  time 
hear  the  whistle  of  the  Catalina.  No  one  else  on  the 
Arbutus  did.  'Phe  testimony  clearly  supports  the 
finding  of  the  lower  court  that  the  motors  on  the 
Arbutus,  uor  the  exhaust  [sic],  did  not  interfere 
with  the  lookout's  hearing.  The  deflection  of  whistles 
in  a  fog  so  that  they  are  heard  at  a  greater  distance 
but  not  nearby  is  too  frecpient  a  phenomenon  for  us 
to  hold  that  the  Catalina  has  sustained  her  burden 
of  proof  that  this  was  not  the  reason  her  whistle  was 
not  heard  on  the  Arbutus. 

''We  agree  that  the  Catalina  has  not  maintained 
her  burden  of  i)roof  that  there  was  fault  in  the  sta- 
tion or  conduct  of  the  Arbutus'  lookout."   95  F.2d  at 

285-86. 

Thus  it  is  clear  that  the  District  Court  erred  in  finding 
no  adequate  or  stationed  lookout  on  the  UNION  STAE  as 
the  Appellee  did  not  sustain  its  burden  of  proof  in  this 
regard. 

Even  if  there  had  been  evidence  of  a  lack  of  a  projierly 
stationed  lookout  who  was  specially  designated  as  such, 
the  District  Court  could  not,  on  that  basis  alone,  have 
found  an  inadequacy  of  lookout.  In  Osaka  Shosea  Kai^ha 
Ltd.  V.  Angelas,  Leitch  ((■  Co.  (Atlas  Maru-Elene)  (4th 
Cir.  m\'2)  n01  F.2d  59,  (>!,  19(i2  A.M.C.  1043,  1045-56,  the 
Couit,  in  holding  that  the  lookout  of  the  Atlas  Maru  was 
adetiuate  even  though  there  was  no  single  person  on  the 
bow  designated  as  lookout,  said: 
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"It  would  be  unfair  and  merely  speculative  to  pre- 
sume that  the  men  on  the  bridge  together  mth  the 
five  on  the  forecastle  were  not  alert  for  the  safe 
advance  of  their  vessel.  That  was  their  intent  and 
nothing  else.  .  .  . 

"Moreover,  beyond  dispute  the  navigating  officers 
of  Atlas  held  Elene  in  eye  constantly  from  the  time 
Atlas  was  at  Fort  Carroll,  some  half  hour  before 
collision.  All  that  was  fairly  observable,  they  ob- 
served. A  crewman  solely  devoted  to  lookout  could 
not  have  accomplished  more.  ..." 


3.  Assuming,  arguendo,  a  complete  lack  of  lookout,  the  absence  of 
such  lookout  would  not  be  a  fault  unless  such  absence  contributed 
to  the  collision. 

Fmally,  even  if  the  evidence  had  been  clear  that  there 
was  no  proper  and  adequate  lookout  on  board  the  UNION 
STAR,  the  law  is  clear  that  the  absence  of  a  proper 
lookout  will  not  condemn  a  vessel,  if  it  can  be  shown 
that  the  fault  did  not  contribute  to  the  collision. 

The  Fannie  v.  The  Ellen  Forrester  (1871),  78  U.S. 

(11  Wall.)  238,  20  L.  Ed.  114; 
The  Nacoochee  v.  Moseley  (1890),  137  U.S.  309,  34 

L.  Ed.  687; 
The  George  Murray  (N.D.  111.  1884),  22  Fed.  117; 
The  Mary  Mosquito  (E.I).  Va.  1906),  145  Fed.  960; 
The  New  York  Central  No.  22  (S.D.N.Y.  1903),  124 
Fed.  750. 

Api)ellant  has  clearly  shown  that  UNION  STAR  could  not 
and  should  not  have  been  navigated  in  any  other  manner, 
even  assuming  that  certain  information  known  to  her 
navigators  was  not  so  known. 
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In  the  case  of  Me  Victory,  168  U.S.  410,  42  L.  Kd.  519, 
the  Circuit  C^oui-t,  0?,  ?VfI.  fiSl  at  688  (1894),  had  the 
following  to  say  on  the  subject  of  the  claim  that  the  look- 
out was  improper: 

"It  remains  for  iiic  to  deal  with  u  few  of  the 
special  aspects  of  the  case.  On  the  cpiestion  of  look- 
outs, I  liave  been  always  exacting,  and  1  think  both 
steamers  were  at  fault  in  not  having  had  each  a 
special  lookout  on  duty;  but  in  neither  case  doe«  it 
api)ear  that  the  absence  of  such  a  lookout  contributed 
to  this  collision.  Each  ship  was  navigatc<l  by  a 
licensed  pilot,  with  her  master  at  his  side  on  the  main 
bridge  acting  as  lookout.  It  was  in  the  daytime,  and 
the  way  was  as  visible  to  the  officers  on  the  bridge  as 
it  could  have  been  to  a  lookout  at  the  stem.  The 
master  and  pilot  were  in  each  case  intent  upon  the 
duty  in  hand,  and  tlieir  orders  to  the  helmsman  and 
to  the  engine  room  would  hardly  have  differed  from 
those  actually  given  if  a  lookout  had  been  calling  out 
to  them  what  they  both  clearly  saw  and  knew." 

In  the  leading  case  of  The  Maria  Martin  v.  Northern 
Transp.  Co.  (1871),  79  U.S.  (12  WaU.)  31,  20  L.  Ed.  251, 
a  collision  occurred  on  the  Detroit  River  between  two 
vessels  approaching  on  intersecting  courses.  In  holding 
that  the  question  of  the  incompetency  of  the  steamer's 
lookout  was  inunaterial  where  the  other  vessel  wav^  timely 
seen,  the  Supreme  Court  of  the  United  States  held : 

'*A11  three  of  the  vessels — that  is,  the  tug.  the  tow, 
and  the  steamer — had  their  signal  lights  properly  dis- 
played and  the  respective  lights  were  burning  brightly 
and  were  very  easily  distinguishable.  Suggestion  is 
made  that  the  lookout  of  the  steamer  was  incompetent, 
but  the  suggestion  is  entitled  to  no  weight,  even  if  it 
be  well  founded  in  fact,  as  the  proof  is  entirely  satis- 
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factory  that  the  two  colliding  vessels  were  seen  by 
each  other  in  season  to  have  taken  even^  precaution 
to  avoid  a  collision."  79  U.S.  (12  Wall.)  at  45,  20  L. 
Ed.  at  254. 

Thus  it  is  satisfactorily  and  conclusively  established 
from  the  foregoing  authorities : 

1.  That  the  absence  of  a  lookout  on  the  bow  is  im- 
material where  the  presence  of  the  approaching  vessel 
is  timely  and  continuously  observed  by  officers  on  the 
bridge. 

2.  That  the  absence  of  a  lookout  on  the  bow  is 
immaterial  where  the  presence  of  such  lookout  could 
not  have  availed  to  prevent  a  collision. 

3.  A  fortiori,  the  failure  of  a  stationed  lookout  to 
make  a  report  to  the  bridge  is  immaterial  where  the 
report  of  the  lookout  could  not  have  availed  to  pre- 
vent a  collision. 

In  the  instant  case  it  is  conclusively  established  that 
those  on  the  UNION  STAR  saw  the  ILLINOIS  con- 
tinuously for  a  long  period  of  time  and  at  a  considerable 
distance  prior  to  the  collision;  and  that  there  was  nothing 
that  any  nmnber  of  lookouts  or  lookout  reports  on  the 
UNION  STAR  could  have  done  to  have  prevented  the 
collision. 

It  is  therefore  obvious  that  the  UNION  STAR  has 
amply  established  that  the  absence  of  a  bow  lookout  if 
such  an  absence  could  be  found  on  the  evidence,  or  the 
absence  of  reports  from  the  stationed  lookout  was  im- 
material and  did  not  in  any  manner  contribute  to  the  col- 
lision. Under  these  circumstances,  and  under  the  authori- 
ties  heretofore   cited,   no   fault   can   be   found   with   the 
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UNION  STAR  in  connection  wiUi  its  lookout.  Con- 
sccjucntly,  the  District  Court  erred  in  finrlinK  the  CNION 
STAR  at  fault  foi-  lailuio  to  Imve  a  propei-  lookout." 


ni.  THE  TRIAL  COURT  ERRED  IN  FAILING  TO  RULE  ON  THE 
OTHER  ALLEGATIONS  OF  FAULT  IN  THE  RECORD  AND 
DISCLOSED  IN  THE  EVIDENCE  WHEN  THE  ADMITTED 
RULE  OF  DAMAGES  APPLICABLE  WAS  ONE  OF  APPOP.- 
TIONMENT  BASED  UPON  RELATIVE  GRAVITY  OF  FAXH^T. 

The  parties  stipulated  that  the  law  of  South  Viet  Nam 
applicable  to  the  collision  between  the  UNION  STAR  and 
ILLINOIS  on  August  26,  lOfiO,  with  respect  to  the 
measure  of  damage  liability  was  as  follows: 

"1.  If  the  collision  is  caused  by  the  fault  of  one  of 
the  vessels,  liability  to  make  good  the  damages  shall 
attach  to  the  one  which  committed  the  fault. 

*'2.  If  the  two  vessels  are  in  fault,  the  liability  of 
each  vessel  shall  be  in  proportion  to  the  d<'p:ree  of 
the  faults  respectively  committed.  Provided  that  if, 
having  regard  to  the  circumstances,  it  is  not  jwssible 


i^The  cases  cited  by  the  District  Court  are  inapplicable  to  the 
instant  case.  The  Madison  (2d  Cir.  1918),  250  Fed.  850  involves 
a  situation  where  the  lookout  failed  to  report  an  oncoming  vessel 
which  was  obscured  from  the  view  of  the  master.  It  is.  of  course, 
obvious  that  it  is  the  duty  of  the  lookout  to  report  those  things 
which  cannot  be  seen  or  heard  by  the  master.  In  the  instant  case 
the  master  was  aware  of  all  vessels  seen  by  the  lookout.  Simi- 
larly, The  Koijei  Mam  (9th  Cir.  1938)  96  F.2d  652  was  a  case 
wliere  the  night  was  murk>'  and  vision  indistinct.  The  Koyei 
Maru's  lookout  in  the  bow  did  not  report  to  the  bridge  the  loom 
of  a  l)arge  seen  througli  the  gloom.  This  is  clearly  distinguish- 
able from  the  case  at  bar  where  vision  was  as  clear  to  those  on 
tlie  bridge  as  to  pei-sons  elsewhere  on  the  ship.  Thus  the  cases 
cited  by  the  District  Court  are  distinguishable  and  not  i-elevant 
to  this  case. 
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to  establisli  the  degree  of  the  respective  faults,  or  if 
it  appears  that  the  faults  are  equal,  the  liability  shall 
be  appointed  equally."  (Tr  287:11-23) 

The  Court  found  as  a  fact  that  this  quotation  properly 
stated  the  applicable  law  of  Viet  Nam  (Finding  of  Fact 
VIII— Record  91,  92).  The  Court  further  found  as  a  fact 
that  the  collision  took  place  in  the  territorial  waters  of 
South  Viet  Nam  (Finding  of  Fact  V— Record  4). 

One  of  the  most  widely  accepted  of  all  ''choice  of  law" 
rules  has  been  that  "The  law  of  the  place  of  the  wrong 
determines  whether  a  person  has  sustained  legal  injury." 
(RESTATEMENT,  CONFLICTS  OF  LAWS,  Section  377 
(1934))  This  traditional  position  is  reiterated  by  Good- 
rich, CONFLICT  OF  LAWS  3rd  Ed.  (1949)  Section  92. 
This  doctrine  is  clearly  established  in  admiralty.  Lady 
Nelson,  Ltd.  v.  Creole  Petroleum  Corp.  (S.D.N.Y.  1954) 
1954  A.M.C.  1279,  aff'd  (2nd  Cir.  1955)  224  F.2d  591,  1955 
A.M.C.  1670;  Esso  Standard  Oil,  S.A.  v.  S.S.  Gashras  Sul 
(S.D.N.Y.  1964)  239  F.  Supp.  212.  The  Lady  Nelson  is 
particularly  relevant  to  the  case  at  bar.  In  that  action,  the 
only  connection  between  the  collision  and  the  formn  was 
the  fact  that  the  respondent  was  an  American  corporation. 
The  collision  occurred  in  the  territorial  waters  of  Trini- 
dad. It  was  held  that  the  law  of  Trinidad  should  govern 
the  case  and  that  damages  arising  out  of  a  nmtual  fault 
collision  in  foreign  territorial  waters  should  be  appor- 
tioned according  to  the  local  jn'oportional  fault  law. 

The  District  ('(in?-t  coiisecinently  was  in  ei-j'or  in  decid- 
ing that  "in  the  ciccumstances  of  tliis  case  it  becomes 
unnecessary  to  pass  upon"  the  "other  specific  .  .  .  faults 
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advaiH'cd    l)y    libelant    and    rt'spondcnt    .    .    ."    (Drdor 

Record  87) 


IV.  THE  TRIAL  COURT  ERRED  IN  FAILING  TO  FIND  THAT 
THE  ILLINOIS  WAS  GUILTY  OF  SEVERAL  SERIOUS  FAULTS 
OF  NAVIGATION. 

A.  The  ILLINOIS  was  guilty  of  a  serious  causative  fault  in 
failing-  to  maintain  adequate  watch  on  the  surrounding 
waters  and  particularly  on  the  adjacent  UNION  STAH. 

Tlie  trial  court  found,  correctly,  that  the  ILLINOIS 
did  not  have  a  lookout  i)ro|)erly  stationed  (P^indin^;  of 
Fact  VI — Record  91).  This  was  a  serious  and  causative 
fault  on  the  part  of  the  ILLINOIS  because  no  one  in- 
formed the  Ca])tain  of  the  maneuvers  of  the  UNION 
STAR  until  the  latter  vessel  was  within  300  to  400  feet 
of  the  ILLINOIS  (Tr  123:19-24).  The  UNION  STAR  was 
at  that  time  reported  to  be  moving  at  2  to  3  knots  (Tr 
125:12-25;  12G:1). 

The  last  prior  position  of  the  UNION  STAR  that  Cap- 
tain Sorensen  could  recollect  was  a  j^osition  three-tenths 
of  a  mile  (1.824  feet)  away  (Tr  115:7-10).  There  is  a 
serious  lack  of  watchfulness  on  the  part  of  a  vessel  when 
anotlier  vessel  in  the  near  vicinity  moves  a  distance  C(|ual 
to  the  length  of  five  football  fields  without  being  obsel'^M'd 
and  without  the  movement  being  rei)orted  to  the  navigator 
of  the  ILLINOIS.  Failure  to  keep  informed  of  the  move- 
ments of  the  I^ION  STAR  and  conunencing  to  depart 
from  the  pilot  station  without  such  infonnation  was  a 
cleai'  causative  fault  on  the  part  of  the  ILLINOIS  per- 
sonnel. Had  the  Captain  of  tlie  ILLINOIS  l>een  aware  of 
the   movements   of   the   UNION   STAR    sooner   and   had 


50 


he  considered  them  more  clearly,  it  is  probable  that 
the  collision  would  not  have  occurred.  Captain  Sorensen, 
had  he  considered  the  position  and  movement  of  the 
UNION  STAR,  would  probably  have  delayed  his  move 
from  the  pilot  station  for  another  minute  or  two  until 
the  UNION  STAR  had  passed  upstream  of  his  position. 
He  would  have  waited  because  of  his  great  concern  about 
attempting  to  navigate  the  ILLINOIS  south  along  de- 
parture range  while  facing  astern  to  keep  the  range 
markers  aligned. 

Consequently,  because  Captain  Sorensen  did  not  receive 
any  reports  concerning  the  movements  of  the  UNION 
STAR,  he  attempted  a  difficult  maneuver  in  close  proxi- 
mity to  the  UNION  STAR.  Had  the  UNION  STAR  been 
allowed  to  pass  by,  Captain  Sorensen 's  momentary  con- 
fusion in  his  helm  orders  (see  discussion  under  the  head- 
ing Explanation  of  the  Navigation  of  the  ILLINOIS 
above)  would  have  been  an  unimportant  error  which 
could  have  been  easily  corrected  Anthout  threat  to  either 
vessel.  However,  since  Captain  Sorensen  was  unaware  of 
the  proximity  of  the  UNION  STAR,  he  attempted  the 
maneuver  when  the  latter  vessel  was  close  at  hand.  In  this 
proximity,  the  effects  of  any  sliglit  error  in  movement  are 
drastically  more  serious.  Once  the  ILLINOIS  started  to 
move  across  the  course  of  the  UNION  STAR,  the  colli- 
sion was  unavoidable. 

The  ILLINOIS  was  guilty  of  a  serious  causative  fault 
in  failing  to  provide  Captain  Sorensen  with  adequate 
information  concerning  the  movements  of  vessels  in  the 
vicinity,  both  ])y  failure  to  ])ost  a  properly  stationed  and 
designated  lookout  and  bv  the  failure  of  the  deck  watch 
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of   (ho    ILLINOIS   lo    kccj)   watcli    of   th«'   inovoriU'iitH   of 
iuljucent  v('ss<'ls  and  lo  report  theiii  to  Captain  SorenHi-ii. 

B.  The  Master  of  the  ILLINOIS  was  guilty  of  a  serious  causa- 
tive fault  in  attempting  to  perform  a  diflBcult  maneuver  in 
the  close  proximity  of  the  UNION  STAE. 

As  has  bcon  pointed  out  earlier   (see  discussion   under 

Uic    heading    Explanation    of    the    Navigation     of    the 

ILLINOIS  above),  the  Master  of  the  ILLINOIS,  Captain 

Sorensen,  was  faced  with  a  novel  and  clilTicult  navigational 

task,  i.e.,  to  attempt  to  steer  his  ship  down  a  range  line 

marked  by  obscure  range  marks  and  boiuided  by  wrecks 

and  shoals  on  either  side.  In  order  to  do  this,  lie  had  to 

face  astern*^  and  give  his  commands  wliile  the  ship  moved 

forward.  All  of  his  commands  had  to  l)e  the  icverse  of  the 

nonnal  command  for  the  situation. 

He  negligently  attempted  this  difficult  maneuver  while 
the  UNION  STAR  was  in  close  proximity,  moving  slowly 
up  the  far  oast  side  of  the  channel. 

The  situation  nnght  best  be  analogized  to  attempting  to 
back  a  large  semi-trailer  down  a  narrow  alley  by  one  who 
had  previously  only  driven  non-trailer  trucks.  The  semi- 
trailer maneuvers  in  a  somewhat  similar  way  to  that 
required  of  Captain  Sorensen  under  these  circmnstances, 
i.e.,  the  wheel  must  be  put  over  in  the  opiK)site  direction 
from  that  in  which  it  is  customarily  put  in  a  single  chassis 
truck  in  order  to  turn.  Wliile  one  ought  to  get  used  to  the 


i2"\Vhpii  questioned  about  his  position  whon  he  commcncod  his 
mnnouvors.  Captain  Sorensen  testified,  in  i*esponse  to  the  ques- 
tion. ''What  dirootion  were  you  facing?"'  "A.  I  was  facing  aft." 
"Q.  Facing  aft  on  the  port  wing  of  the  bridjre?"  "A.  Yes.  that 
is,  in  other  words,  due  north,  due  north."  (Tr  122:13-17) 
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trick  in  short  order,  the  first  few  iiioveinents  iiiiglit  well 
be  erroneous. 

It  would  be  clearly  negligent  for  a  novice  on  a  semi- 
trailer to  attempt  to  back  it  down  a  narrow  street  for  the 
first  time  when  another  truck  was  coming  up  the  other 
way.  The  prudent  novice  semi-trailer  driver  would  wait 
for  the  other  truck  to  pass  before  attempting  this  new 
and  difficult  task  so  that  any  errors  of  learning  the  tech- 
nique would  not  hazard  the  safety  of  the  vehicles. 

We  submit  that  it  was  a  clear  fault  of  judgment  and  an 
imprudent  and  negligent  act  on  the  part  of  Captain 
Sorensen  to  attempt  to  move  the  ILLINOIS  onto  the  de- 
parture range  line  with  the  L^NION  STAR  in  close 
proximity. 

C.  The  ILLINOIS  was  solely  at  fault  in  the  collision  in  turn- 
ing to  the  east,  into  the  edge  of  the  channel  up  which  the 
UNION  STAR  was  moving  and  crossing  the  course  of  the 
UNION  STAR. 

The  noted  American  authority  John  Wheeler  Griffin,  in 
his  definitive  work  The  American  Law  of  Collision,  at  517 
notes : 

"[TJhere  are  certain  maneuvers  which,  from  their 
very  nature,  cannot  be  governed  by  the  ordinary 
rules  designed  for  vessels  on  courses.  Thus  a  vessel 
leaving  a  slip,  before  she  has  got  on  course;  a  vessel 
backing  out  from  a  pier  and  turning  to  get  her  head- 
ing; a  vessel  in  maneuvering  in  leaving  an  anchorage 
or  in  taking  a  pilot — all  are  cases  of  special  circum- 
stances because  the  movements  necessarily  vary  in 
every  case  and  cannot  be  bi'ought  under  general  rules. 
It  is  evident  to  approaching  craft  what  the  vessel  is 
doing,   and  botli   she   and   thev  nmst   take   whatever 
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action    is   i)ru(]cnt    undi-r   llic   circiimstanfnH   to  avoid 
collision." 

In  tlu'  case  at  bar,  the  special  circuiiistanccs  rule  waii 
applicable  as  to  both  vp«h('1h — one  weh  inaneuvcrinK  in 
leaving  an  anchorage  and  the  other  wjus  dropping  a  pilot. 

Speaking  of  a  situation  in  which  both  vesselH  were  sub- 
ject to  the  special  circumstances  rule,  it  was  said  in  7h< 
Alaska  (S.D.N.Y.  1887),  33  Fed.  107,  111  : 

**No  perein])tory  or  j)reeise  rule  exist.'^,  which  de- 
fines how  the  duty  of  mutual  eooi)eration  is  to  be  ful- 
filled. Tlie  conduct  of  both  vessels  is  to  be  governed 
by  the  exercise  of  such  good  care  and  judgment,  with 
reference  to  the  particular  circumstances,  as  would  be 
exercised  by  prudent  and  skillful  navigators  under 
like  conditions." 

Usages  in  particular  localities  nmst  be  considered  in 
determining  what  action  would  be  prudent  under  the 
special  circumstances  of  the  locality  (Griffin,  llir  Atneri- 
can  Law  of  Collision,  523).  In  the  circumstances  of  the 
collision  at  bar,  two  usages  are  relevant  in  determining 
the  prudence  of  the  behavior  of  the  vessels. 

(1)  The  local  usage,  well  kno\vn  to  navigators  of 
the  river,  was  that  when  the  sea  l)Uoy  off  the  Saigon 
River  entrance  was  missing,  the  outgoing  vcsspI 
would  turn  south  after  releasing  her  pilot  and  proceed 
along  the  previously  discussed  range  line  (Tr  207:5). 

(2)  It  was  also  the  custom  for  incoming  vessels  to 
get  underway  at  slack  water  in  order  (a)  to  weigh 
anchor  while  the  river  current  held  their  bows  up- 
stream and  before  the  incoming  fiood  tide  swung  them 
around  to  the  south,  making  departure  from  anchor- 
age upriver  difllicult  in  tlie  narrow  channel  and  (b)  in 
order  to  proceed  upriver  on  the  fiood  tide  (which  wa;* 
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particularly  necessary  for  a  heavily  laden  and  slow 
vessel  like 'the  UNION  STAR)   (Tr  221:13). 

In  the  instances  where  the  Steering  and  Sailing  Rules 
of  the  International  Rules  are  superseded  by  special  cir- 
cumstances, each  vessel  must  navigate  in  a  manner  which 
is  safe  and  practicable  under  those  circumstances  in  light 
of  the  local  usages.  Presumptively,  it  is  safe  and  prac- 
ticable to  navigate  on  the  starboard  side.  It  is  a  general 
rule  of  admiralty  apart  from  the  precise  dictates  of  the 
International  Rules,  that  steam  vessels  approaching  each 
other  from  generally  opposite  directions  should,  if  neces- 
sary to  avoid  collision,  put  their  helms  over  to  cause  them 
to  move  to  starboard,  and  pass,  port  to  port.  The  Vander- 
hilt  V.  McKibhon  (1869)  73  U.S.  (6  Wall.)  225,  230,  18 
L.  Ed.  823;  The  Johnson  v.  McCord  (1870)  76  U.S.  (9 
Wall.)  146,  153,  19  L.  Ed.  610.  This  is  a  general  admiralty 
rule  of  prudence.  It  is  the  general  rule  to  be  followed  in 
special  circumstances  in  Avhich  it  would  be  applicable. 
This  rule  was  applicable  to  the  ciremnstances  surrounding 
the  case  at  bar  on  August  26,  1960.  The  ILLINOIS  was, 
by  local  custom  as  well  as  general  prudential  rules 
exj^ected  to  direct  her  course  southward  from  her  posi- 
tion at  the  pilot  station  along  the  exit  range.  The  UNION 
STAR,  getting  underway  in  accordance  with  local  custom, 
to  the  east  of  the  exit  range,  would  have  crossed  the 
anticii)ated  customary  ti-ack  of  the  ILLINOIS  had  the 
UNION  STAR  proce(>ded  in  any  other  direction  than 
north-westward,  as  close  to  the  eastern  edge  of  the  chan- 
nel as  possible  and  on  a  course  which  would  pass 
upstream  of  tlic  ILLINOIS'  position.  The  UNION  STAR 
thus  took   the  customary  and  jirudent   course  under  the 
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{•ircuiiistanccs.  '\'hv  UNION  STAR  kept  to  the  far  right 
(pant)  of  tho  channel  in  ordor  to  pass,  |)ort  to  port.  Tho 
IIjIjTNOIS  was  cxpcclcd  to  tiitii  soufh  Irom  fh<'  pilot  ntn- 
tion  and  to  slay  on  tlic  ran^^c  line.  Instead,  flic  ILLINOIS 
cut  across  tlic  lan^^o  line  at  almost  a  r'lfrUt  an^U-  and 
started  to  encroach  upon  the  navipitin^^  area  of  the 
UNION  STAR.  The  ILLINOIS  was  clearly  at  fault  in  so 
d()in^^  The  ILLINOIS  neither  followed  the  customary 
course  noi-  remained  on  the  |)iudential  course  which 
would  cause  it  to  pass  the  UNION  STAR  port  to  port. 

The  District  Court  erred  in  failin^r  to  find,  on  the  ha.sin 
of  the  evidence  in  this  case,  that  the  ILLINOIS  was  solely 
at  fault. 


V.     THE  LIBEL  IS  BARRED  BY  LACHES  AND   SHOULD  HAVE 
BEEN  DISMISSED  BY  THE  DISTRICT  COURT. 

The  lihel  was  filed  by  appellee  on  .June  14.  ]'MVA.  ( R.l ) 
twelve  days  short  of  two  years,  ten  months  from  the  date 
of  the  collision,  which  occuncd  on  Au.i^usf  2fi.  IDno.  (Find- 
ing of  Fact  V,  R.90-91). 

The  proi)er  limitation  ])eriod  for  damages  arising  out 
of  a  maritime  collision  is  measured  by  laches.  Wrstfall 
Larson  S  Co.  v.  Allman-Hvhhic  Tufj  Boat  Co.  (9th  Cir. 
19:U)  ?;]  F.2d  200;  Rotida  Cia.  Marifima.  S.A.  r.  MV  DA- 
GALI  (S.D.N.Y.  19(54)  2:W  F.Su])]..  447.  VM'A  A.M.C. 
2118:  Gilmore  and  Pdack,  Lair  of  Admiralti/  (1957)  p.630. 

In  ap])lying  the  e(|uitable  doctrine  of  laches,  the  court 
looks  to  the  analogous  limitation  i)eriod  of  the  forum  had 
the  action  arisen  at  common  law.  (lilmore  and  Black,  Lair 
of  Admiralty,  29(ln;  Wdl.^  r.  Siinoxds  Ahrasirc  Co. 
(1953)  345  U.S.  514,  517,  97  L.Ed.  1211,  1215:  Brown  v. 
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Kaijler  (9th  Cir.  1959)  273  F.2d  588.  In  so  doing  the 
Federal  court  looks  to  the  conflict  of  laws  rule  of  the 
forum  state  and  applies  the  state's  "borrowing  statute", 
if  there  is  one.  Klaxon  Co.  v.  Stentor  Elec.  Mfg.  Co. 
(1941)  313  U.S.  487,  85  L.Ed.  1477;  Ronda  Cia.  Mari- 
tima,  S.A.  v.  MV  DAGALI,  supra. 

The  State  of  California  has  a  "borrowing  statute"  con- 
tained in  Code  of  Civil  Procedure  §  361,  which  is  appli- 
cable to  this  case  and  provides  as  follows : 

When  a  cause  of  action  has  arisen  in  another  State, 
or  in  a  foreign  country,  and  by  the  laws  thereof  an 
action  thereon  cannot  there  be  maintained  against  a 
person  by  reason  of  the  lapse  of  time,  an  action 
thereon  sliall  not  be  maintained  against  him  in  this 
State,  except  in  favor  of  one  wlio  has  been  a  citizen 
of  this  State,  and  who  has  held  the  cause  of  action 
from  the  time  it  accrued. 

The  parties  have  stipulated  that  the  analogous  i)eriod 
of  limitations  in  Vietnamese  law  for  filing  an  action  for 
damages  arising  out  of  a  ship  collision  is  two  years  (Tr. 
322:17-25)  and  appellee  concedes  tardy  filing  of  the  libel 
(Tr.  324:12-25)13  Accordingly,  the  analogous  limitation 
period  for  the  District  Court  in  this  case  was  two  years. 


i^See   also  Finding   of   Fact   XI    (R.  92),   which   provides   as 
follows : 

"Respondent  China  Union  Lines  conducted  an  investiga- 
tion of  the  collision  shortly  after  it  occurred  and  in  July  of 
1961  security  arrangements  in  the  fomi  of  letters  of  under- 
taking wore  exchanged  between  libelant  and  i-espondent,  Avhich 
were  followed  by  discussions  and  negotiations  between  proc- 
tors for  libelant  and  proctors  for  respondent.  In  the  circum- 
stances the  court  fiiuls  that  res])ondent  China  I'nion  Lines, 
Ltd.,  wan  not  prejudiced  by  States  Steamship  Company's 
delay  in  filing  its  libel  and  that  States  Steamship  Company 
was  not  guilty  of  laches." 
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Tlic  laclicK  (loctriiic  dcx-s  not  jjiovidc  a  iin'rlmnical  ap- 
plication of  the  analogous  forum  limitation  pfriod.  Tin- 
fact  that  the  ai)))licabl('  limitations  period  has  expired, 
however,  places  u]»()ri  libelant  the  burden  of  provinj<  both 
that  respondent  has  not  been  |)rejudiced  by  the  delay  in 
filing  and  that  libelant  had  a  legally  justifiable  excuse  for 
its  delay  in  filing: 

"Injury  is  presumed  from  the  statutory  jjeriod  of 
limitation  in  common-law  actions,  and,  when  equity 
adopts  the  statutory  period,  it  ado])ts  along  with  it 
the  ])resumi)tion  of  injury  imtil  the  contrary  is 
shown."  West  fall  Larson  ((•  Co.  r.  Allman-Huhblc 
Tug  Boat  Co.  (9th  Cir.  1934)  73  F.2d  200,  203.»* 

The  following  cases  in  this  circuit,  a  sample  of  many, 
confirm  these  dual  burdens  of  a  libelant,  such  as  States 
Steamship  Company  herein,  who  files  beyond  the  analo- 
gous statutory  period. 

Broun  v.  Kaylcr  (9th  Cir.  1959)  273  B\2d  5.S8. 
Analogous   state   limitation   i)eriod — two   years.   Suit 
brought  four  years  after  accident   with  only  excuse 
that  libelant  was  unfamiliar  with  legal  matters.  Dis- 
missed on  grounds  of  laches. 

Wilson  V.  Northwest  Marine  Iron  Works  (9th  Cir. 
1954)  212  F.2d  510. 
Maritime  personal  injury  suit  brought  five  years  after 
accident.  Analogous  state  statute  was  two  years.  Dis- 
missed on  ground  of  laches  because  no  facts  negativ- 


i^This  case  was  followed  by  the  Ninth  Circuit  on  this  point 
ill  the  non-inaritime  case  of  Whitman  v.  Walt  Disney  Prod.  Inc. 
^Dth  Cir.  1958)  263  F.2d  229. 
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ing  prejudice  were  proved  by  libelant  and  evidence 
of  actual  prejudice  to  respondent  was  presented. 

Westfall  Larson  d  Co.  v.  Allman-Huhble  Tug  Boat 
Co.  (9th  Cir.  1934)  73  F.2d  200. 
Ship  collision  on  December  27,  1929.  Libel  filed  Au- 
gust 10,  1933.  Analogous  state  statute  of  limitations 
was  three  years.  Dismissed  on  grounds  of  laches. 

Carslund  v.  United  States  (N.D.Cal.  1950)  88  F. 
Supp.  105. 
Personal  injury  libel  filed  more  than  one  year  after 
the  injury  occurred.  Dismissed  on  grounds  of  laches 
by  Judge  Harris  with  leave  to  amend  to  negative 
prejudice  and  give  reason  for  delay. 

Loraine  v.  Coasticise  Lines  (N.D.  Cal.  19-49)  8G  F. 
Supp.  336,  338. 
Personal  injury  occurred  on  March  10,  1943.  Action 
commenced  on  March  6,  1946.  Analogous  state  limi- 
tations period  was  one  year.  Prejudice  to  defendant 
found  by  reason  of  unavailability  of  certain  witnesses 
and  libel  dismissed  on  grounds  of  laches. 

A.    Appellant  was  prejudiced  by  reason  of  the  delay  by  ap- 
pellee in  filing  the  libel. 

Tlic  record  contains  numerous  examples  of  prejudice 
to  appellant  by  reason  of  the  delay  by  appellee  in  filing. 
1.  Events  in  Viet  Nam  between  August  26,  1960, 
date  of  the  collision,  and  filing  the  libel  on  June  14, 
1963,  should  be  judicially  noticed  by  this  court.  The 
investigation  by  appellant  was  severely  affected  by 
the  war,  wiiicli  increased  in  scojje,  during  the  inter- 
vening period. 
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2.  The  iiruivail;il)ility  of  tin;  iM-lnisinan,  tin-  watcli 
officer  and  anotlicr  potentially  important  witness  of 
the  vessel  ILLINOIS.  (Tr.  100:20-101  ilT)).  On  tlie 
issue  of  damages  the  |)rineipal  witness  for  a|)pe||e«. 
was  unavailable  by  reason  of  his  death  shortly  be- 
fore the  trial  (Tr.  192:5-12).  In  Ronda  Cia.  Mari- 
tima,  S.A.  v.  MV  DAGALI  (S.D.N.Y.  19G4)  239  V. 
Supp.  447,  19G4  A.M.C!.  2118,  the  court  eini)hasized 
the  serious  i)rejudice  to  respondent  by  reason  of  ab- 
sence of  testimony  of  persons,  such  as  the  helmsman. 

3.  In  order  for  api)ellant,  a  Chinese  company,  to 
defend  the  action  it  was  necessary  for  it  to  present 
all  of  the  testimony  of  its  officers  and  other  wit- 
nesses, who  are  Chinese,  by  depositions  taken  sev- 
eral years  after  the  event  by  reason  of  the  delay  of 
appellee  in  prosecuting  the  suit.  As  a  result,  the  wit- 
nesses were,  as  in  the  case  of  Wilson  v.  Northncst 
Marine  Iron  Works  (9th  Cir.  1954)  212  F.2d  510, 
'*hazy,  vague  and  unclear"  on  several  important 
points  in  issue.  Because  of  the  i)assage  of  time  the 
Master  of  appellant's  vessel  UNION  STAR,  for  ex- 
ample, testified  in  New  York  City  at  his  deposition 
on  June  19,  1964,  without  having  the  vessel's  deck 
log  book  available  to  him,  a  most  important  and  sig- 
nificant handicap  to  appellant's  case.  (Tr.  225-254; 
259-286). 

Appellant  respectfully  submits  that  the  e((uitable  pre- 
sumption of  prejudice  to  it  by  reason  of  the  delay  in 
filing  the  libel  has  clearly  not  been  overcome  by  appellee. 

B.    There  is  no  legul  excuse  for  the  delay  by  appellee  in  filing 
the  libel  and  no  evidence  of  an  excuse  was  introduced. 

When  appellee  amended  its  libel  after  its  case  had  been 

concluded,  the  amendment  made  no  allegation  whatsoever 
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that  appellee  had  an  excuse  for  the  delay.  (Amendment  to 
Libel,  R.82-83).  The  record  contains  absolutely  no  evi- 
dence resembling  an  excuse  by  appellee  for  its  admitted 
delay  in  filing  the  libel.  The  fact  that  security  arrange- 
ments were  exchanged  by  the  parties  (Tr.  330:14-20)  is 
not  evidence  of  an  "excuse"  for  the  delay  in  filing  (al- 
tliougli  appellee  apparently  would  have  the  court  believe 
that  it  was)  but  rather  is  evidence  that  appellee  was 
aware  of  the  potential  litigation  and  simply  failed  to  act. 
Letters  of  undertaking  were  exchanged  in  the  MV  DA- 
GALI  case  (S.D.N.Y.  1964)  239  F.Supp.  447,  1964  A.M.C. 
2118,  and  this  was  specifically  found  by  the  court  not  to 
be  evidence  of  a  legally  sufficient  excuse  for  the  delay  in 
filing.  See  also  White  v.  United  States  Lines  Co.  (D.Md. 
1966)  254  F.Supp.  480. 

The  record  in  this  case  strongly  supi)orts  appellant's 
defense  of  laches.  Unfortunately  the  trial  court  concluded 
in  the  opening  moments  of  trial  that  it  did  not  favor  a 
laches  defense  regardless  of  the  evidence,  and  this  defense 
obviously  received  no  consideration.^^ 

Apparently  relying  upon  the  trial  court's  disinterest  in 
the  laches  defense,  appellee  made  no  effort  w^hatsoever 
to  present  evidence  to  refute  the  defense  of  laches  until 
after  its  case  had  closed,  when  its  counsel  conceded  that 


^°Thc   Court:     When   did  you   first   take   affirmative   action 
with  respect  to  your  claim,  the  counterclaim  and  cross-libel? 

Mr.  Oillmar:     It  was  almost  concurrent. 

The  Court:     Concurrent? 

Mr.  Gillmar:     .Tust  about. 

Mr.  Phillips:     Of  course,  there  is  no  question,  Your  Honor, 

that  wc  knew  aboul  the  matter  when  it  occun-ed. 

The  Coni-t:     I'm  not  impressed  by  the  latches,  [sic]  Counsel. 

Lets  pass  that.  (Tr.  16:15-17:2) 
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hv  had  introduced  no  ("vidcncc  on  tin-  jtoinf,  that  h«'  had 
been  undor  tho  inrorrcct  bolicf  that  a  thrr-j'  year  limita- 
tions period  would  a|)|)ly  Jind  sought  pcrininHion  of  tho 
court  to  rcojM'n  its  case  to  attt'rni)t  to  rectify  the  (h-fici- 
oncy  in  the  record  ('Pr.  ;{24: 12-15).  Ap|M'llant  diKputes 
that  ap|)(dl('e  ])rop('rly  introduced  a  sin^h-  it<'ni  of  evidence 
relevant  or  admissihlf!  to  refute  the  defense  of  laches. 
Appellee  made  statements  in  the  record  entirely  unsup- 
l)orted  by  admissible  evidence.  ^Tr.  329:18-334:15).  Even 
conceding  arguendo  that  wliat  was  pi-esemted  by  appellee 
constituted  admissible  evidence  on  the  subject,  no  evidence 
relevant  to  legal  excuse  was  introduced  and  ajjpellee  con- 
ceded that  there  was  no  waiver  by  a])pellant  of  the  de- 
fense of  laches.  (Tr.  334:8-ll).'« 


i^Wcro  thorc  suoli  a  contention  (California  Code  of  Civil  Pro- 
cedure §  360.5  would  be  applicable  and  the  requirement  that  there 
be  a  written  waiver  by  appellant  would  be  unsatisfied.  Section 
360.5  provides: 

No  waiver  shall  bar  a  defense  to  any  action  that  the  action 
was  not  commenced  within  the  time  limited  by  this  title  un- 
less the  waiver  is  in  writing  and  signed  by  the  person  obli- 
gated. No  waiver  executed  prior  to  the  expiration  of  the 
time  limited  for  the  commencement  of  the  action  by  this  title 
shall  be  effective  for  a  period  exceeding  four  yeai"s  from  the 
date  of  expiration  of  the  time  limited  for  commencement  of 
the  action  by  this  title  and  no  waiver  executed  after  the 
expiration  of  such  time  shall  be  effective  for  a  period  ex- 
ceeding four  years  from  the  date  thereof,  but  any  such 
Avaiver  may  be  renewed  for  a  further  jieriod  of  not  exceed- 
ing four  yeai"s  from  the  expiration  of  the  immediately  pre- 
ceding waiver.  Such  waivers  may  be  made  successively.  The 
provisions  of  this  section  shall  not  ]yo  applicable  to  any 
acknowlcilgmcnt.  i^romise  or  any  form  of  waiver  which  is  in 
writing  and  signed  by  the  pci-soii  obligated  and  given  to  any 
county  to  secure  repayment  of  indigent  aid  or  the  iTpa\Tnent 
of  moneys  fraudulently  or  illegally  obtained  from  the 
county. 
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VI.  APPELLANT  CANNOT  BE  HELD  LIABLE  FOR  REPAIR 
COSTS  TO  APPELLEE'S  VESSEL  ILLINOIS  GREATER  THAN 
THE  LOWEST  COST  OF  REPAIRS  AVAILABLE  IN  THE 
ORIENT. 

The  District  Court  awarded  appellee  the  full  $40,053.60 
i('l)aii-  bill  of  Puget  Sound  Bridge  &  Drydock  Com- 
pany'' (Finding  of  Fact  X,  R.92;  Stipulation  Re  Dam- 
ages, States  Steamship  Company,  Item  9,  R.85).  Appel- 
lant offered  to  present  testimony  of  appellee's  own 
surveyor,  Walter  S.  Martignoni,  that  repairs  could  have 
been  accomplished  in  Japan,  for  example,  at  the  time  of 
the  collision,  for  $17,222  (Tr.  298:7-299:1).  Mr.  John  V. 
Walsh,  a  (qualified  consulting  engineer  and  ship  surveyor, 
was  called  as  a  witness  by  appellant  and  an  offer  of  proof 
was  made  that  repair  costs  for  the  ILLINOIS  not  ex- 


I'The  details  of  this  bill  are  found  in  Res.  Exhibit  0,  p.  10  as 
follows : 
Puget  Sound  Bridge  &  Drydock  Company 

Damage  Repairs  Bid  (straight  time) . .  $29,428.00 

Bonus  Overtime    4,710.00 

Additional  damage  repair  work  items.  .  1,260.00 

Drydoeking  charges  for  vessel  and  cargo : 

li/o  days  for  vessel $2788.60 

11/'  days  for  cargo 1022.00 

Facilities  on  dock 465.00 

Towboats  on  and  oft'  dock  940.00 

Pilot  fee  shifting  vessel  120.00 

5,335.00 

$40,733.60 
Credits : 

Cancel  insert  No.  5  'tween  deck 

aft  bulkhead  (Item  31-g)    120.00 

Cancel  "Dimetcote"  (Item  32)    560.00 

-680.0O 

TOTAL     $40,053.60 
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(•fHMling  $ir),(KM)  could  linvc  bci-n  obtuined  in  tin*  Orient  by 
u  r('aK()nal)l('  shipowner  (Tr.  .'i()5:3-30r):H).  ApixjUee's 
objection  to  Mr.  Walsh's  testimony  was  Hustained  by  the 
trial  court  on  the  /^^round  of  "  ii  icIcvaruM'."  (Tr.  .'{Ofiio-S) 


A.     The  injured  party  must  do  everything  reasonable  to  mini- 
mize its  damages. 

It  is  a  universally  accejited  jjrincijjle  of  tort  law  that 
an  injured  party  has  an  obligation  not  to  exaggerate  or 
inflame  his  damages,  but,  on  the  contrary,  must  do  every- 
thing which  may  be  reasonably  ex]>ected  of  him  to  mini- 
mize his  damages.  The  matter  is  summarized  in  the 
American  J^aw  Institute,  Restatement  of  Torts  ^  918  as 
follows : 

Section  918.  Avoidable  Consequences 

(1)  Except  as  stated  in  subsection  (2),  a  |)erson  in- 
jured by  the  tort  of  another  is  not  entith'd  to  recover 
damages  for  such  iiarm  as  he  could  have  avoided  by 
the  use  of  due  care  after  the  commission  of  the  tort. 

(2)  A  person  is  not  i)revented  from  recovering  dam- 
ages for  a  particular  harm  resulting  from  a  tort  if 
the  tort  feasor  intended  such  harm  or  adverted  to  it 
and  was  recklessly  disregardful  of  it,  unless  the  in- 
jured i>erson  with  knowledge  of  the  danger  of  such 
harm  intentionally  or  heedlessly  failed  to  protect  liis 
own  interests. 

McCormick,  The  Law  of  Damages  130,  concludes  that  the 
injured  party  is  under  a  disability  to  recover  damages 
which  have  been  increased  due  to  his  failure  to  take 
active  steps  to  minimize  his  loss.  Sedgwick  conlirms 
[i  Sedgwick,  Damages  ^225  (1912)]  that  the  claimant  may 
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not    iccovcr   for   an   avoidable   loss.   See   also   25   C.J.S., 
Damages  §§  71,  91. 

B.  Exclusion  of  evidence  by  the  trial  court  of  repair  costs 
available  in  the  Orient  at  the  time  of  the  collision  was  re- 
versible error. 

The  admiralty  courts  universally  require  that  an  in- 
jured party  mitigate  its  damages.  Kossick  v.  United  Fruit 
Co.  (1961)  365  U.S.  731,  737,  6  L.Ed.2d  56;  see  Roscoe, 
The  Measure  of  Damages  in  Actions  of  Maritime  Colli- 
sions 50.  For  this  reason  it  has  been  held  that  a  vessel 
nmst  liave  its  repair  accomplished  in  the  port  providing 
the  least  expensive  competent  repairs.  Navigazione  Libera 
T.S.A.  V.  Newton  Creek  Towing  Co.  (2d  Cir.  1938)  98  F. 
2d  694,  697,  1938  A.M.C.  1419,  1423. 

Following  are  decisions  illustrating  judicial  application 
in  admiralty  of  the  requirement  of  mitigation  of  damages, 
all  confirming  that  the  trial  court  committed  reversible 
error  in  excluding  the  testimony  of  Jolin  V.  Walsh  on 
grounds  that  it  was  *' irrelevant. " 

Zeller  Marine  Corp.  v.  Nessa  Corp.  (2d  Cir.  1948) 
166  F.2d  32,  1948  A.M.C.  418. 
A  scow  was  damaged  when  a  lift  of  girders  fell  to 
its  deck.  After  findings  by  a  Commissioner,  the  Court 
reviewed  the  question  of  whether  the  vessel  need  be 
restored  "as  good  as  new"  by  replacement  of  certain 
equipment  or  sim])ly  repaired  so  as  to  restore  its 
market  value  without  damaging  its  use.  Judge  Au- 
gustus Hand  in  ruling  that  the  lesser  repair  cost  was 
the  proj)er  item  of  damages  concluded:  "Any  award 
must  be  calculated  witli  recognition  of  tlic  customary 
obligation  of  tlie  injured  party  to  minimize  damages." 
(at  p.  34). 


65 

The  F.J.  T/uckcnhach  (K.I).  I'a.  1929)  42  P\2fl  279. 
Tho  court  in  reviewing  i-xccptions  to  a  forninJH- 
sionor's  report  condiuled:  "There  is  another  prin- 
ciple of  the  law  common  to  tlie  law  maritime  and 
comirion  law.  This  is  tliat  the  injured  j)arty  may  not 
exagg(U-ate  or  inflame  his  damages,  hut,  on  the  con- 
trary, must  do  everything  which  may  be  reasonably 
expected  of  liim  to  minimize  his  damages."  (at  p. 
280). 

Carolinian — San    Clemente    (N.D.Cal.    1943)    1943 

A.M.C.  758. 

Judge  Cioodman  confirmed  that  the  right  of  recovery 

may  be  defeated  altogether  if  a  shipowner   fails  to 

take  proper  steps  to  mitigate  or  reduce  his  damages. 

Atkins  V.  Alabama  Dry  dock  d-  Shipbuildiurj  Co. 
(S.D.Ala.  1961)  195  F.Supp.  944,  1961  A.M.C. 
909. 
The  court  disallowed  certain  repair  expenses  claimed 
by  the  sllipo^vner  on  the  grounds  that  there  was  no 
evidence  that  they  were  either  necessary  or  reason- 
able to  restore  the  vessel  to  its  pre-collision  condition. 

Judicial  application  of  the  recognized  duty  of  the  in- 
jured party  to  mitigate  damages  recognizes  the  interna- 
tional character  of  shipping  by  finding  that  a  shipowner 
may  only  recover  the  actual  costs  of  repair  or  replace- 
ment parts  if  obtained  in  an  available  world  port  in  which 
the  price  is  lowest.  In  Navigazione  Libera  T.S.A.  r.  Keic- 
town  Creek  Toivirifj  Co.  (2d  Cir.  1938)  98  F.2d  694,  1938 
A.M.C.  1419,  the  court  held  that  the  shipo^^Tler  was  re- 
quired to  buy  a  replacement  propeller  where  the  market 
cost  was  lowest,  Trieste  and  not  New  York. 
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Appellant  respectfully  submits  that  the  trial  court's  rul- 
ing that  tlie  testimony  offered  by  appellant  on  the  reason- 
ableness of  the  repair  costs  of  appellee  was  ''irrelevant" 
was  clearly  erroneous  and  should  be  reversed  with  direc- 
tions that  appellee  is  entitled  to  include  in  its  damages 
only  the  lowest  repair  costs  reasonably  available. 

C.  The  definition  of  the  required  standard  of  conduct  by  the 
shipowner  in  mitiguting  its  damages  is  a  question  of  law 
proper  for  review  in  this  appeal. 

In  nmnerous  cases,  the  admiralty  courts  have  held  that 
the  definition  of  the  required  standard  of  conduct  of  an 
injured  party  in  mitigating  its  damages  is  a  question  of 
law.  See  Ellerman  Lines  v.  The  PRESIDENT  HARD- 
ING (2d  Cir.  1961)  288  F.2d  288,  291-292,  citing  numer- 
ous decisions  in  support  of  this  proposition. 

D.  The  costs  of  repair  to  appellee's  vessel  Illinois  incurred  at 
the  Puget  Sound  Bridge  and  Drydock  Co.  were  unreasonable 
and  should  be  stricken  from  appellee's  damages. 

In  the  trial  court  appellant  disputed  the  reasonableness 
of  the  Puget  Sound  Bridge  &  Drydock  Company  repair 
bill.  (Stipulation  of  Damages,  R.85:22-26).  Appellant  of- 
fered expert  testimony  challenging  the  reasonableness  of 
appellee's  cost  of  repair.  (Tr.  298-299,  305-306).  As  con- 
cluded in  The  Cape  Friendship  (D.Md.  1951)  100  F.Supp. 
856,  1951  A.M.C.  1952,  1958,  ''.  .  .  the  burden  of  proving 
damages  in  all  cases  rests  upon  the  party  claiming  to 
have  sustained  them,  and  it  is  the  duty  of  the  shipowner 
to  take  all  reasonable  actions  to  minimize  the  damages." 
(p.860)  (Citing  numerous  decisions). 
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Ap))('l](Hi  (lid  not  offor  any  testimony  or  evidence  to 
sustain  its  ])ur(l('n  of  proof  that  the  challcngod  repair  cost 
item  of  daiiuig(!S  was  in  fact  reasonable,  and  this  item  of 
damages  should  therefore  be  stricken  as  a  matter  of  law 
by  this  court  from  appellee's  damages.  Carolinian — San 
Clemente  (N.D.Cal.  1943)  1943  A.M.C.  758. 


VII.  APPELLEE'S  SUBSIDY  CONTRACT  WITH  THE  UNITED 
STATES  GOVERNMENT  IS  NOT  A  DEFENSE  TO  APPEL- 
LEE'S FAILURE  TO  MINIIVIIZE  ITS  DAMAGES. 

The  District  Court  found  that : 

*'At  all  relevant  times  the  8S  ILLINOIS  was 
being  operated  by  libelant  States  Steamship  Company 
under  the  terms  of  an  operating  differential  subsidy 
contract  with  the  LTnited  States  Government,  tho 
terms  of  which  required  that  the  ILLINOIS  collision 
repairs  be  effected  in  a  shipyard  in  the  United 
States."  (Finding  of  Fact  IX,  R.92). 

Appellee  made  no  effort  to  refute  ai)pellant's  conten- 
tion that  the  repair  cost  of  the  ILLINOIS  incurred  at 
the  Puget  Sound  Bridge  &  Drydock  Company  (Stipula- 
tion Re  Damages,  States  Steamship  Co.,  Item  9,  R.S5) 
was  unreasonable  and  that  appellee  had  failed  to  mitigate 
its  damages.  In  response  its  sole  defense  was  that  its 
subsidy  contract  with  the  United  States  Government  "re- 
quired" that  it  repair  its  vessel  in  the  United  States.  (Tr. 
194:1-15;  195:15-25;  303:12;  304:25). 
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A.  Neither  appellee's  subsidy  contract  nor  the  law  of  the 
United  States  required  appellee  to  repair  its  vessel  within 
the  United  States. 

Title  4()  United  States  Code  '^  1176  provides  in  pertinent 
part  as  follows: 

(7)  that  whenever  practicable,  the  operator  shall  use 
only  articles,  materials,  and  supplies  of  the  growth, 
jDroduction,  and  manufacture  of  the  United  States,  as 
defined  in  section  1155  of  this  title,  excejit  when  it  is 
necessary  to  purchase  supplies  and  equipment  outside 
the  United  States  to  enable  such  vessel  to  continue 
and  complete  her  voyage,  and  the  operator  shall  per- 
form repairs  to  subsidized  vessels  within  the  conti- 
nental limits  of  the  United  States,  except  in  an 
emergency.  [Emphasis  added] 

Relevant  sections  of  appellee's  subsidy  contract  (Re- 
spondent's Exhibit  R,  160:102  and  160:104-105)  provide 
as  follows: 

Section  II-4.  Use  of  United  States  goods. 
Whenever  practicable,  the  operator  shall  use  only 
articles,  materials,  and  supiDlies  of  the  growth,  pro- 
duction, and  manufacture  of  the  United  States,  as 
defined  in  section  505(a)  of  the  Act,  except  when  it  is 
necessary  to  purchase  supplies  and  equipment  outside 
the  United  States  to  enable  any  subsidized  vessel  to 
continue  and  comi)lete  her  voyage;  and  the  Operator 
shall  perform  repairs  to  any  such  vessel  within  the 
continental  limits  of  the  United  States,  except  in  an 
emergency. 

Section  11-6.     Maintenance  and  Repairs. 

(a)     During  the  term  of  this  agreement,  the  op- 
erator shall  maintain  each  vessel  and  her  machinery, 
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boilers,  ai)purtonan(u'K,  and  spare  parts  in  ^ood  ordf-r 
and  condition  and  at  all  tinics  maintain  each  vessel 
with  lull  unexpired  classification  and  other  required 
certilicates.  With  (express  permission  of  the  United 
States,  the  operator  may  allow  such  classification 
certificates  to  expire  during  any  idle  or  inactive  jie- 
riod.  Pursuant  to  the  Rules  and  Regulations  of  the 
United  States  as  from  time  to  time  amended  the  op- 
erator shall  give  due  notice  of  the  making  of  repairs 
or  replacements  in  the  United  States,  and  shall  afTord 
United  States  adequate  opportunity  fully  to  inspect 
the  items  to  be  repaired  and  the  proposed  replace- 
ments. The  United  States  shall  cause  such  inspection 
to  be  made  promptly  in  order  to  avoid  undue  delay 
in  the  sailing  of  any  vessel.  The  United  States  may 
take  such  action  as  it  deems  advisable  to  ascertain 
that  all  rej)airs  or  replacements  have  been  accom- 
plished as  specified.  In  making  repairs,  the  operator 
shall  use  due  diligence  to  minimize  expense  and  shall 
comply  with  all  rules  and  regulations,  with  respect  to 
comx^etitive  bidding  or  other  procedure,  which  the 
United  States  has  adopted  or  may  hereafter  adopt  in 
connection  therewith. 

The  wording  of  the  statute  and  the  contract  contemplate 
that  repairs  be  accomplished  outside  the  United  States  in 
cases  of  ''emergency",  and  also  that  the  expense  in  con- 
nection with  repairs  at  all  times  be  minimized.^®  It  is  hard 
to  think  of  any  clearer  "emergency"  than  repairs  after 
a  ship  collision. 


^^Coiitract  Soetion  II-6  provides  in  part: 

"In  making  repairs,  the  oi)erator  shall  use  due  diligrence  to 
minimize  expense  and  shall  eomply  with  all  rules  and  i-eiru- 
lations  with  respect  to  competitive  bidding  or  other  procedure 
which  the  United  States  has  adopted  or  may  hereafter  adopt 
in  connection  therewith." 


70 


B.  The  legislative  history  of  section  1176(7)  of  Title  46  United 
States  Code  does  not  support  appellee's  contention  that  it 
was  "required"  to  repair  in  the  United  States. 

Subpart  (7)  of  section  1176  of  the  Merchant  Marine 
Act  of  1936  [46  U.S.C.  ni76]  provides: 

(7)  That  whenever  practicable,  the  operator  shall 
use  only  articles,  materials,  and  supplies  of  the 
growth,  production,  and  manufacture  of  the  United 
States  as  defined  in  section  1155  of  this  title,  except 
when  it  is  necessary  to  purchase  supplies  and  equip- 
ment outside  the  United  States  to  enable  such  vessel 
to  continue  and  complete  her  voyage,  and  the  opera- 
tor shall  perform  repairs  to  subsidized  vessels  within 
the  continental  limits  of  the  United  States,  except  in 
an  emergency.  [Emphasis  added] 

No  part  of  the  Congressional  debate  or  hearings  on  this 
section  supports  appellee's  contention  in  the  trial  court 
that  the  ship  subsidy  law  hound  appellee  to  repair  its 
vessel  in  the  United  States  regardless  of  cost.  The  legis- 
lation, it  is  true,  was  intended  to  protect  American  labor 
by  subsidizing  75%  of  the  expenses  of  American  opera- 
tors over  foreign  expenses  wherever  practicable  so  that 
vessel  construction  and  repairs  would  ordinarily  be  per- 
formed in  the  United  States  but  it  was  recognized  that 
"emergency"  circumstances  would  justify  repairs  outside 
of  the  United  States  or  the  legislation  would  be  self-de- 
feating : 

"There  are  many  instances  where,  in  a  foreign 
land,  or  even  here,  there  would  be  facilities  for  the 
repair  of  subsidized  vessels,  and  it  might  happen  that 
an  independent  concern,  a  small  owner,  might  wish  to 
make  use  of  those  facilities.  If  there  are  any  profits, 
they  are  all  used  anyway  in  liquidating  the  loan  on 
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tho  dobi  or  the  advunccs  made  to  the  Mih.sidi/«'d 
ships;  l)iii  one  IliouKld  in  ronrmhitinK'  tin-  IjinKuaK'" 
was  that  tlicsc  racilitics  oii^dit  t(»  lie  used  Ity  anybody 
who  cared  lo  make  use  of  thcni." 

Roniarks  of  Mr.  Cojx'land.  SO  ('(>u^,.\i<c.  lOCI)  (IIKUI) 


C.  Even  if  Title  46  United  States  Code  {^1176(7)  or  appellee  s 
subsidy  contract  required  appellee  to  repair  its  vessel  in  the 
United  States,  appellant  cannot  be  held  to  respond  in  dam- 
ages for  greater  repair  costs  than  were  available  in  the 
Orient. 

Altliougli  it  is  correct  that  under  certain  circumstances, 
the  injured  party  cannot  be  held  to  act  to  mitigate  his 
damages  in  violation  of  his  contractual  duties  to  a  third 
Ijerson,  it  is  equally  true  that  an  alleged  wrongdoer,  such 
as  appellant,  cannot  be  held  to  the  consecjuences  of 
greater  damages  as  a  result  of  the  injured  party's  volun- 
tary act,  such  as  entering  into  a  subsidy  contract.  Appel- 
lee's situation  is  comparable  to  the  time  charterer  who 
had  no  right  to  recover  from  a  drydock  company  for  dam- 
ages and  delay  in  use  of  a  vessel  as  a  result  of  injury 
to  the  vessel's  propeller  during  the  semiannual  drydock- 
ing  required  by  the  charter  party.  In  that  case,  Mr.  Jus- 
tice Holmes  ruled  that: 

**.  .  .  a  tort  to  the  person  or  property  of  one  man 
does  not  make  the  tort  feasor  liable  to  another  merely 
because  the  injured  i)erson  was  under  a  contract  with 
that  other,  unkno\\ii  to  the  doer  of  the  wrong." 
Robins  Drij  Dock  &  Repair  Co.  r.  Flint  (1927)  275 
U.S.  303,  309,  72  L.Ed.  290,  292. 

The  i)()sition  of  appellant  is  comparable  to  the  alleged 
wrongdoer  in  the  case  of  Uadlcy  c.  Baxendale,  9  Ex.  341, 
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156  Vjng.  Rept.  145  (1854),  in  which  the  Court  of  Ex- 
chequer found  that  the  breaching  party  could  not  be  held 
to  damages  beyond  the  reasonable  contemplation  of  the 
l)arties  upon  entering  into  a  contract.  There  is,  of  course, 
no  contractual  relationship  between  the  parties  here  but, 
as  the  Sui)reme  Court  has  emphasized,  the  full  scope  of 
the  admiralty  rule  of  damages  must  prevail  over  contrary 
provision  and  the  absence  of  a  contractual  relation- 
sliip  between  the  jDarties  is  not  conclusive.  Weyerhaeuser 
S.S.  Co.  V.  United  States  (1963)  372  U.S.  597,  603,  10  L. 
Ed.2d  1,  6.  That  principle  should  apply  herein  to  exclude 
the  excessive  damage  repair  costs  of  appellee. 


D.  If  appellee  is  permitted  damages  based  upon  repair  costs 
incurred  in  the  United  States  rather  than  lower  costs  avail- 
able in  the  Orient  by  reason  of  its  subsidy  contract  with  the 
government  of  the  United  States,  the  Constitution  of  the 
United  States  and  the  Treaty  of  Friendship,  Commerce  and 
Navigation  between  the  United  States  of  America  and  China 
will  be  violated. 

The  Constitution  of  the  United  States  provides  that 
treaties  entered  into  by  the  United  States  Government  are 
the  supreme  law  of  the  land.  Constitution  of  the  United 
States,  Article  VI,  clause  2.  Treaties  entered  into  after 
tli<>  enactment  of  a  Congressional  Act,  such  as  the  Mer- 
chant Marine  Act  of  1936  (46  U.S.C.A.  §1171  et  seq.), 
upon  whicli  appellee  relied  below  in  arguing  it  was  bound 
to  repair  in  the  United  States  (Tr.  193:10-15;  195:15-18) 
was  therefore  superseded,  to  the  extent  inconsistent,  by 
the  Treaty  of  Friendship,  Commerce  and  Navigation  with 
the  Republic  of  China,  November  4,  1946  [November  30, 
1948]  T.I.A.S.  No.  1871 ;  Cook  v.  United  States,  288  U.S. 
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102,  lis,  77  i..K(l.  041,  (i41j  (UK'/.i).  Tlmt  tivaty  j)rovi(l«.h 
for  national  trcatinont  for  all  ChinrHf;  vcssoIh,  a«  followH: 
**Th('  vessels  and  cargoes  of  cither  lli^h  C'ontract- 
ing  Party  slinll,  williin  the  ports,  places  aiKJ  waterH 
of  the  otlici'  lli^li  ('(tntractin^^  I'arty,  in  all  rcspcctn 
be  accorded  tieatinent  no  I<'sk  favorable  than  the 
treatment  accorded  to  the  vessels  and  cargoes  of  such 
other  High  Contracting  Party,  irres})ective  of  the  port 
of  departure  or  the  port  of  destination  of  the  vessel, 
and  irrespective  of  the  origin  or  the  destination  of 
the  cargo."  Article  XXll,  para.  1 

The  Merchant  Marine  Act  of  193()  provides  subsidies 
for  ((ualifying  American  vessels  in  return  for  the  owners 
compliance  with  certain  conditions.  See  46  U.S.C.A. 
§§1171-1182.  The  subsidies  were  available  to  the  ILLI- 
NOIS, but  of  course  not  available  to  the  UNION  STAR, 
a  Republic  of  China  vessel  (Finding  of  Fact  11,  R.89). 
Under  the  terms  of  the  treaty  the  UNION  STAR  should 
not  therefore  be  held  to  respond  in  damages  for  the 
exorbitant  cost  of  repairs  to  the  ILLINOIS  incurred  by 
repairing  in  an  American  shipyard  if  the  court  should 
find  that  such  repair  was  necessitated  by  api>ellee's  con- 
tract and  the  Merchant  Marine  Act  of  1936. 


VIII.  COST  OF  DRYDOCKING  THE  VESSEL  ILLINOIS  SHOULD 
BE  DEDUCTED  FROM  THE  DAMAGES  ALLOWED 
APPELLEE. 

Appellee's  rei)air  bill  at  Puget  Sound  Bridge  &  Dry- 
dock  Co.  (contained  in  Stipulation  of  Damages.  States 
Steamship  Co.,  Item  9,  R.85)  includes  costs  of  drydocking 
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the  vessel  in  the  sum  of  $5335.00.*^  This  item  was  included 
by  the  court  in  the  damages  divided  between  the  vessels. 
[Findings  of  Fact  X,  R.92  pursuant  to  Stipulation  Re 
Damages  R.85]. 

Appellant  presented  testimony  of  expert  witness  John 
V.  Walsh  disputing  the  necessity  of  dr\^docking  the  vessel 
(Tr.  308:2;  312:23;  3.17:2-19)  to  accomplish  the  repairs. 
I^Ir.  Walsh  testified  that  location  of  the  damage  to  the  hull 
was  such  that  with  a  minimum  of  ballast  the  necessary 
repairs  could  have  been  safely  accomplished  without  the 
necessity  of  the  exorbitant  diydocking  expense  (Tr. 
310:23;  312:13).  He  testified  that  approximately  25%  of 
the  repairs  that  were  accomplished  at  the  time  of  dry- 
docking  (set  forth  in  Respondent's  Exhibit  "0")  were 
unrelated  to  those  arising  from  this  collision  (Tr.  317:20; 
318:2)  and  concluded  that  drydocking  might  easily  have 
been  necessary  by  reason  of  repairs  or  maintenance  un- 
related to  collision  damages. 

Appellee  offered  no  rebuttal  testimony  to  justify  its 
claim  of  necessity  in  drydocking  its  vessel  and  appellant 
has  disputed  the  reasonableness  in  all  respects  of  the 
Puget  Sound  Bridge  &  Drydock  Co.  bill  (R.85:22-26).  The 
burden  of  proving  the  reasonableness  of  its  vessel  repair 


i^The  following  items  of  the  bill  relate  to  diydocking: 
J)i'\^dockinf;;  charges  for  vessel  and  cargo: 

11/.  davs  for  vessel $2788.60 

ly^  days  for  cargo 1022.00 

Facilities  on  dock 465.00 

Towboats  on  and  off  dock   940.00 

Pilot  fee  shifting  vessel  120.00 


$5,335.00 
Respondent's  Exhibit  O,  p.  10. 


75 


costs  rcsstcd  on  apjM'Ik'c.  The  Cape  Fricmishi}/  (D.Md. 
1951)  100  RSupj).  850,  1951  A.M.C.  1952,  1958;  Atkins  r. 
Alabama  Drijdork  <l'.  hihiplni'ddhui  Co.  (S.I).  Ala.  1!k;|), 
195  F.Supj).  944,  I9()l  A.M.C.  909.  Appcllw'H  failure  to 
sustain  this  burden  should  result  in  loss  of  the  cost  of 
drydockin^  from  the  allowable  damages  and  the  deeree  of 
the  District  Court  should  be  so  revised.  Carolmian-San 
Clemente  (N.D.  Cal.  1943)  1943  A.M.C.  758. 


CONCLUSION 
For  the  foregoing  reasons  and  ui)on  the  entire  record, 
we  respectfully  submit  that  the  District  Court  plainly 
erred  and  that  the  decree  of  the  District  Court  should  be 
stricken  and  the  Libel  dismissed  or  in  the  alternative  this 
Court  should  modify  the  decree  of  the  District  Court  so 
as  to  hold  the  ILLINOIS  solely  to  blame  for  the  collision 
and  resulting  damage  and  to  exonerate  the  UNION  STAR 
from  all  liability  or  in  the  alternative  modify  the  Decree 
by  striking  the  ILLINOIS  re])air  cost  of  $40,053.60  or  its 
drydocking  cost  of  $5,335.00. 

Dated,  San  Francisco,  California, 
September  28,  1966. 

Bespectfully  submitted, 

Graham  James  &  Rolph 
Alexander  D.  Calhoun,  Jr. 
Stanley  F.  Gillmar 
David  C.  Phillips 

Attoniei/s  for  Appellant 
China  Union  Lines 
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Ckrtificate  Under  Rule  18 
I  certify  that,  in  connection  with  the  preparation  of  this 
brief,  I  have  examined  Rules  18  and  19  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that, 
in  my  opinion,  the  foregoing  brief  is  in  full  compliance 
Avith  those  rules. 

By  Stanley  F.  Gillmar 

Of  Attorneys  for  Appellant 
China  Union  Lines 
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No.  2(),!)20 


IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


China  Union  Lines,  Ltd., 
a  corporation, 


vs. 


States  Steamshii'  Company, 
a  corporation, 


Appellant, 


Appellee. 


BRIEF  FOR  APPELLEE 


I.     INTRODUCTION 

At  the  trial  of  this  case  States  Steamship  Company 
and  China  Union  Lines  each  vip:orously  asserted  the  other 
was  solely  at  fault  for  tlu'  collision.  In  its  memorandum 
ojiinion  and  iindings  of  fact  the  district  court  resolved 
this  dispute,  tind  the  conflicts  in  the  evidence,  by  finding 
that  fault  on  the  part  of  each  vessel  contributed  in  equal 
measure  to  the  collision,  and  a  decree  of  nmtual  fault  was 
entered  against  both  parties.' 


Ut  shoiild  bo  noted  tlint  tho  Findinjrs  of  Fnot  and  Conclusions 
of  Law  inoorpoiatcd  all  suirsrcstions  made  by  appellant  and  wcrc 
entered  without  objection  by  appellant. 


Many  of  the  factual  and  legal  contentions  urged  by 
appellant  in  the  district  court  have  been  abandoned  on 
appeal  and  new  contentions  substituted.  In  its  opening 
brief  api)ellant  urges  this  court  to  consider  these  factual 
contentions  de  novo  in  the  hope  that  this  court  may 
evaluate  the  case  differently  than  did  the  district  judge 
and,  hopefully,  with  a  different  result.  (AOB  32-34.) 

Since  1954,  when  the  Supreme  Court  decided  3IcAllister 
V.  United  States,  348  U.S.  19  (1954),  this  court  has  re- 
peatedly held  that  "the  ghost  of  trial  de  novo  in  this 
intermediate  appellate  court  has  been  laid  to  rest  ..." 
{The  President  Van  Buren,  223  F.2d  853,  855  (9th  Cir. 
1955) ;  see  also  Peterson  v.  United  States,  224  F.2d  748, 
749  (9th  Cir.  1955).)  Accordingly,  appellajit  misappre- 
hends the  law  when  it  implies  that  the  concept  of  trial 
de  novo  should  govern  this  appeal.  As  the  Supreme  Court 
said  in  McAllister  v.  United  States,  supra,  and  as  this 
court  said  in  Benton  v.  United  Towing  Co.,  224  F.2d  558 
(9th  Cir.  1955),  "  'Findings  of  fact  shall  not  be  set  aside 
unless  clearly  erroneous  .  .  .'  ". 

Appellee  is  confident  that  the  record  in  this  case  so 
clearly  supports  the  trial  court's  finding  of  fault  on  the 
part  of  the  Union  Star  that  a  trial  de  novo  could  suggest 
no  other  result.  Nonetheless,  it  would  seem  improper  that 
apixjllant's  suggestion  of  a  trial  de  novo  be  received  with- 
out comment. 


II.    JURISDICTION 
Jurisdiction  in  the  District  Court  arose  under  28  U.S.C. 
1333,  and  jurisdiction  to  jcviow  the  judgment  is  conferred 
upon  the  Court  of  Appeals  by  28  U.S.C.  1291  and  1294. 


III.     STATEMENT  OF  THE  CASE 

A.     THE  ILLINOIS'   POSITION  NEAR  THE 
KORHYU  WRECK  BUOY. 

Tlic  Illinois,  a  455  foot  ve.s.scl  oiHiratcd  by  apiK-llfo,  Irft 
(lu!  city  of  Saigon  at  about  OSOO  on  August  20,  VM\(),  and 
proceeded  down  the  Saigon  River  on  its  way  to  «ea.  ( Kx. 
:>.)  A  Saigon  River  j)ilot,  Phan  I  In  Mai,  was  piloting  the 
vessel,  and  before  going  to  sea  it  would  be  necessary  to 
di'O])  him  off  at  the  pihti  station  near  the  Korhyu  f'uov. 
Upon  leaving  the  mouth  of  the  Saigon  River  the  Illinois 
entered  (Janh  Rai  Bay  on  a  southeasterly  course  (\W) 
(Tr  29:13-24).  When  abeam  of  the  Kumigawa  Buoy  the 
Illinois  turned  south  and  i)roceeded  on  course  180°  (Tr 
29:24-30:1)  until  she  was  ap|)roximately  one  mile  off  anrl 
abeam  of  Cape  Eperon.  At  this  time  (1128)  (Ex  5)  course 
was  changed  to  150°  and  s])eed  was  reduced  to  slow  ahead. 
(Tr  31:15-32:15.)  The  Illinois  continued  slow  ahead  on 
course  150°  for  about  two  minutes,  during  which  time 
Pilot  Hai  observed  a  vessel  (later  identified  tvs  the  Union 
Star)  anchored  between  the  Korhyu  I'uoy  and  the  Kon- 
tom  l^uoy  (Tr.  35:21-3G:1),  but  to  the  west  of  a  line  be- 
tween them.  After  continuing  slowly  ahead  on  course  150° 
for  about  two  minutes  the  Illinois,  at  1130,  changed  course 
to  145°,  and  at  1133,  while  i)roceeding  on  that  course,  her 
engines  were  stopped  (Tr.  33:18-19,  Ex.  5),  so  that  slie 
could  drift  to  a  ])osition  dead  in  the  water  near  the  pilot 
station  and  the  safe  (>xit  range  wliei-e  Pilot  Hai  would 
disembark.  The  Illinois  stopped  dead  in  th«^  water  about 
400  meters  (437.5  yards)  northwest  of  the  Korhyu  wr«Tk 
buoy.  (Tr.  27  :()-8.)  This  was  probably  alwut  1130,  i.e., 
several  minutes  after  1133  when  her  engines  were  stoj>])od 
(Ex.  5)  and  a  few  minutes  before  Pilot  Hai  disembarked. 


(Exs.  3,  5.)  Before  leaving  the  vessel  Pilot  Hai  went  into 
the  chart  room  with  the  Illinois'  master,  Captain  Soren- 
sen,  and  there  described  and  drew  upon  a  chart  the 
recommended  range  line  which  the  Illinois  should  follow 
in  the  absence  of  the  departure  buoy.  (Tr.  34:9-13;  42:25- 
43:4;  Ex.  4.) 

The  Illinois'  position  400  meters  northwest  of  the 
Korhyu  wreck  buoy  was  the  natural  result  of  the  courses 
jjreviously  steered.  These  courses  (180°  from  the  Kumi- 
gawa  buoy  then,  when  abeam  Cape  Eperon,  150°  for  two 
minutes,  then  145°  until  dead  in  the  water)  were  the  cus- 
tomary courses  steered  by  all  Saigon  pilots  in  approach- 
ing the  pilot  station  and  departure  range.  Captain  Soren- 
sen  referred  to  them  as  ''pilot  courses".  (Tr.  150:19.) 
Pilot  Dy  of  the  Union  Star  rei>eatedly  referred  to  the 
various  headings  of  the  Illinois  as  180°,  150°  or  145°.  (Tr. 
205:25;  20G:15.)  The  absolute  accuracy  of  these  estimates 
can  only  be  explained  if  these  courses  w^ere  steered  by 
every  vessel  approaching  the  pilot  disembarkation  station 
and  departure  range.  The  significance  of  this  fact  is  that 
in  coming  to  rest  at  this  position  and  thereafter  proceed- 
ing to  sea  on  the  departure  range  the  Illinois  w^as  follow- 
ing a  well-established  and  predictable  sequence  of  actions, 
w^hicli  were,  or  should  have  been,  obvious  to  the  Union 
Star's  navigators,  and  in  particular  her  pilot. 


B.     THE  UNION  STAR'S  ANCHORAGE  POSITION. 

The  Union  Star,  having  arrived  earlier  that  morning, 
was  anchored  west  of  the  Nui  Vung  Tau  Lighthouse.  The 
precise  anchorage  position  is  difficult  to  locate  vnth  cer- 
tainty since  (1)  her  log  states  that  she  anchored  1.2  miles 


(luu  west  ol"  Die  li^Milliou.sc  ( Kx.  .J),  (2)  licr  iiuustcr  cluim.s 
she  anchored  cxaclly  one  inilc  west  of  the  li^^htliou.sc  (Tr. 
L'28:4-S),  mikI  (.'!)  Iicr-  pilot  Icsfilicd  ilmt  \\cy  anchorage 
l)osi(i(»ii  wlicii  lie  hoarded  was  10  ,  10  ininiiteH  north,  lOT'', 
3  minutes,  1  second  <asl  (Tr.  202:4-9),  i.e.,  alwut  1.2(i  niih's 
west  of  file  lin;hthoiise,  These  ai)|)arently  sli^dit  difTj-rencen 
in  even  the  chiinied  position  of  tlu;  Union  Star  result  in  a 
soniewliat  diff(!rent  relationship  hotwcen  her  and  the 
/llinois  when  the  /lliiiois  latri-  aiTJved  on  thf  scene.  The«e 
ditferences  are  si^nKicant  only  because  the  vessels  w<'re 
(juite  close  (about  .(!  of  a  mile  aiiart)  when  they  started 
moving  toward  one  another  and  they  therefore  found 
themselves  maneuvering  in  very  close  (|uarters,  where 
seemingly  small  changes  in  estimated  angles  of  approach 
could  substantially  affect  tlieir  navigation. 

In  finding  that  the  Union  Star  was  anchored  1.2  or  1..3 
miles  from  the  lighthouse  tlie  district  court,  in  effect, 
accepted  the  Union  Star's  testimony  and  comj)romised  its 
internal  conflicts.  In  doing  so  the  court  ignored  the  esti- 
mates of  the  Union  Star's  position  given  by  Illinois  ]xm'- 
sonnel  wdiich  were  given  in  tenns  of  distance  and  l>earing 
from  the  Illinois.  Since  the  Illinois'  own  position  and 
heading  changed  from  time  to  time,  the  position  of  the 
Uirion  Star  according  to  these  estimates  could  be  ascer- 
tained only  by  first  determining  the  heading  and  location 
of  the  Illinois  at  the  reference  time  for  each  estimate.  The 
district  judge  may  have  felt  that  such  estimates  of  the 
Union  Star's  anchorage  position  were  necessarily  impre- 
cise and  so  accejjtcHl  instead  tlie  anchorage  position 
vellected  l)y  the  Union  Star's  log  ami  the  testimony  of  her 
pilot. 


In  the  event  it  remains  of  interest  to  the  court,  the 
Illinois'  master,  Captain  Sorensen,  testified  that  he  saw 
the  Union  Star  bearing  about  215°  tine  about  .3  of  a  mile 
distant  just  before  he  got  under  way  at  ll-tO.  (Tr.  117:24- 
118:5.)  Second  Mate  McCarthy  said  that  just  before  he 
left  the  bridge  to  go  to  lunch  he  saw  the  Union  Star  about 
10°-20°  on  the  starboard  bow  from  one  half  to  one  mile 
away.2  Thus,  both  Captain  Sorensen  and  Chief  Mate 
McCarthy  placed  the  Union  Star  a  few  hundred  yards  to 
tlie  west  of  the  departure  range  (rather  than  to  the  east 
of  it  as  appellant  claims)  and  several  hundred  yards 
north  of  the  anchorage  position  claimed  by  appellant. 
From  all  of  this  it  will  be  noted  that  there  is  conflict  and 
inconsistency  to  some  extent  between  all  witnesses  regard- 
ing the  Union  Star's  anchorage  position,  which  was 
resolved  by  the  district  court  as  above  noted.  It  is  not 
necessary  to  ((uarrel  udth  the  district  court's  findings  in 
order  to  demonstrate  the  Union  Star's  liability,  and  ap- 
pellee accepts  that  finding  for  the  pui^poses  of  this  api)eal. 


C.     THE  HEADINGS  OF  TWO  VESSELS  AS  THEY  COMMENCED 
MANEUVERING  TOWARD  ONE  ANOTHER. 

Accepting  for  the  purposes  of  argument  the  positions  of 
the  two  vessels  as  claimed  by  ai)pellant,  there  remains 
only  to  ascertain  their  headings  at  the  time  the  Union 
Star  got  under  way.  As  to  the  Union  Star,  her  pilot  testi- 
fied   that    her    heading    when    she    got    under    way    was 


2Since  the  Tninov<  changed  course  at  1128  from  180°  to  150° 
when  abeam  of  Cape  Eperon  (Ex.  5;  Tr.  31:15-32:16),  and  since 
McCarthy  went  to  lunch  at  1130  (Tr.  69:1),  and  since  he  testified 
that  his  observation  of  the  Union  Star  was  made  when  the  lUinovi 
was  abeam  or  south  of  Cape  Eperon  (Tr.  70:14-21),  it  is  quite 
proper  to  assume  that  the  Illinois  was  on  course  at  150°  at  this 
time,  and  not  on  course  180°,  as  appellants  have  suggested  (AOB 
21). 


"obviously"  iiortli  iioiiliwcsi  {'S.ny^'):^  A.s  lo  the  IllmuUi, 
(lie  lust  course  steered  Ixifore  she  came  U)  a  .sU)p  was  145* 
(Tr.  \]\)-:l[-[()-:l),  and,  at  lli.'  time  the  Unwu  Shir  frot 
uiKh'T  way,  she  was  probably  still  near  thiH  headin^% 
althou^di  a  lew  iiiiiuites  later  lier  bow  had  drifted  south 
to  a  southerly  heading-  (Tr.  120:12-13;  110:7-18).  Thus, 
when  the  Union  Star  got  under  way  at  1137,  the  Union 
Star  was  headed  north  northwest  (33714")  and  the  Illinois 
was  headed  ahout  14.")'  tiue  and  tlie  two  vessels  were 
therefore  on  almost  reciprocal  courses,  there  being  a  dis- 
crepancy of  only  12°  to  13".  Tiie  vessels  were  about  a  half 
mile  apai't  at  this  i)()int. 


D.  UNION  STAR'S  MANEUVERS. 
According  to  her  pilot,  the  Union  Star,  after  getting 
under  way  at  11 3()  or  U37  (Exs.  M,  N),  came  to  course 
348°  and  maintained  this  course  for  three  minutes,  after 
which  course  was  altered  to  353°  (Tr.  210:7-11).  This 
first  three  minutes  is  critical  since  it  brings  the  Union 
Star  to  1140  which  was  the  time  that  C'a]itain  Sorensen 
ordered  full  ahead  (Kx.  5)  after  watching  the  pilot  boat 
leave  with  the  Illinois'  pilot.  At  this  ])oint,  tlie  vessels 
would  necessarily  have  been  about  500  to  600  yards  apart, 
with  the  Union-  Star,  as  long  as  she  was  still  on  course 
348°,  headed  directly  for  the  Illinois. 


3 Appellant  quarrels  with  the  use  of  the  word  "obviously",  suis- 
sestinp:  that  this  is  an  inaccurate  translation  from  the  French. 
(AOB  6.)  Since  this  translation  was  procured  by  jippellant's 
counsel  and  thereafter  approved  Irs-  appellee's  translators  we 
question  the  propriety  of  now  attemptinp:  to  change  the  connota- 
tions of  the  translation  ad  hoc.  The  translation  susrsrested  by 
apiH'llant  on  ap]M>nl  should  not  differ  from  that  which  it  urped  in 
the  district  court.  This  observation  ap]ilies  also  to  all  instances  in 
appellant's  openinij  brief  where  it  attempts  to  sti*engthen  its 
position  by  suggesting,  for  the  first  time,  that  its  owni  translation 
is  incorrect. 
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With  regard  to  the  Illinois'  headings  and  maneuvers,  it 
is  undisi)utod  that  tho  last  course  ordered  before  tlic 
Illinois  drifted  to  a  stop  dead  in  the  water  was  145°. 
(AOB  6.)  Since  she  still  had  some  slight  headway  until 
about  1135  (Tr.  150:8-13),  the  Illinois  had  probably  not 
drifted  too  far  from  this  heading  at  the  time  the  Union 
Star  got  underway  at  1137  (Ex.  M).  A  few  minutes  later 
(1140)  when  Captain  Sorensen  ordered  the  Illinois'  en- 
gines full  ahead  (Ex.  5)  to  depart  from  the  pilot  station 
on  the  departure  range  line,  the  Illinois  was  headed  in  a 
southerly  direction.  Captain  Sorensen  estimated  her  head- 
ing at  this  time  (1140)  to  be  about  180°  to  185°  (Tr. 
120:12-13;  116:7-18).  Although  this  southerly  heading  is 
now  vigorously  disputed  by  appellant,  it  was  admitted  at 
one  point  by  Captain  Hu  of  the  Union  Star  when  he  said 
that  one  minute  before  the  collision  (when  the  Union  Star 
went  full  astern  at  1142)  the  Illi/nois  was  heading  south- 
erly (Tr.  270:22-24).  Captain  Sorensen  attributed  the 
change  in  the  Illinois'  heading  from  145°  to  180°  to  the 
effects  of  wind  and  current  (Tr.  150:16-151:2).  Certainly, 
this  is  the  logical  explanation  for  this  change  in  heading 
since  it  is  normal  to  have  var^ang  current  eddies  when  the 
tide  is  changing  as  it  was  at  this  time.  (Tr.  149:10-15.) 
In  fact,  the  Union  Star's  own  heading  changed  from  north 
(Tr.  254:4)  when  she  anchored  to  north  northwest  at  the 
time  she  weighed  anchor  (Tr.  230:20-231:14),  a  change  of 
221/2°  which  could  only  ])e  due  to  the  then  commencing 
change  of  tide.* 


■^Captain  Hu  testified  "Tide  almost  slacking  to  flood  a  little, 
almost  slackinj;  to  flood".  (Tr  246:14-15.)  The  Illinois'  Second 
^fate,  ]\I)-.  ^Ichartliy,  said  the  current  ".  .  .  Avas  on  the  chanjje, 
starting-  to  flood".  (Tr  67:10.)  Pilot  L)y  of  the  Union  Star  said 
in  his  report  of  August  27,  1960  that  the  water  was  "agitated". 
(Ex  D.) 
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(N'rlainly  i-cason  insists  tlial  the  Illinois  \\i\n  1h'{m1«-<1 
soiilli  at  1140  sincft  if  sho  wore  still  on  ooiirHo  145",  thore 
could  be  IK)  reason  w  liatcvcr  lor  llif  lUhiais  to  turn  left 
and  tluirchy  a|)|)roa('li  the  ISH  (h-parfiin'  ran^r-  at  an  even 
greater  angle  than  WW.  W  Ik-  weic  still  on  eouj-se  145^, 
Captain  Sorensen's  first  course  change  would  have  been 
to  the  right  in  the  genc^ral  direction  of  his  destination  and 
nlignnicnt  with  the  182°  departui-e  range.  F'V)r  the  Illinois 
to  have  turned  left  fioni  145  would  have  been  an  incred- 
ibly senseless  and  dangerous  maneuver  since  it  would  have 
resulted  in  the  Illinois'  intersecting  the  de})aiiure  range  at 
an  extremely  broad  angle  on  a  heading  directly  toward 
the  Korhyu  wreck  zone.  The  Illinois'  slight  and  gradual 
turn  to  tilie  left  could  be  explained  only  if  in  fact  she 
were  heading  south  at  the  time  she  initiated  it. 

Parenthetically,  appellee  should  note  that  both  C'a]>tain 
llu  and  Pilot  Dy  realized  that  their  version  of  the  collision 
would  re(|uii'e  their  assertion  of  such  a  senseless  and 
pointless  turn.  In  su])p()i't  of  this  claim.  Captain  TTu  also 
claimed  that  the  Illinois  went  from  a  position  two  miles 
and  two  i)oints  on  the  Union  Star's  ]>ort  Ixiw  (Tr.  2^1  :22- 
262:10)  at  1137  (Ex.  M)  to  the  point  of  collision  six 
minutes  later.  This  A\'«uld  re<|uire  the  Illinois,  which  was 
inca])able  of  such  s])eed  (Tr.  12}):5-10),  to  have  pursued  a 
suicidal  left  turn  at  a  s])ee<l  of  20  knots  for  the  entin- 
distance  to  the  point  of  collision.  Captain  Hu  and  Pilot 
Dy  fully  discussed  the  matter  before  either  of  them  pre- 
pared a  report  to  his  sui)erioi-  (Tr.  274:10-10).  and  Pilot 
Dy's  testimony  was  only  slightly  more  conservative.  He 
estimated  that  the  Illinois  ajipi-oached  and  crossed  the 
departure  range  at   right  angles  at  a  speed  of  12  or  13 
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knots  headed  sti-aight  for  the  Korhyu  wreck  buoy.  (Tr. 
212:2-20.)  Actually,  the  Illinois  was  only  moving  at  3 
knots  maxinimn  before  she  stopped  her  engines.  (Tr.  131: 
14-15;  Ex.  5.)  Both  Captain  Hu  and  Pilot  Dy  must  have 
boon  aware  that  they  could  not  justify  their  own  maneu- 
vers unless  they  could  convince  their  superiors  that  the 
Illinois  engaged  in  such  a  suicidal  and  impossible  maneu- 
ver. Realizing  that  no  one  would  believe  such  conduct 
possible  of  a  rational  navigator,  Captain  Hu  at  one  point 
attempted  to  suggest  that  Captain  Sorensen  was  drunk 
at  the  time.  (Tr.  244:11-15.)  This  suggestion  has  been 
quietly  abandoned  since  it  was  completely  refuted  by  the 
testimony  of  not  only  Captain  Sorensen  but  also  the  two 
pilots  who  were  with  him  at  different  times  before  and 
after  the  collision.  (Tr.  51:4-17;  215:17-19.) 

Being  aware  that  a  high  speed  left  turn  by  the  Illinois 
toward  the  Korhyu  buoy  is  simply  incredible  under  the 
circumstances,  but  being  also  aware  that  its  version  of  the 
collision  depends  upon  acceptance  of  such  a  turn,  appel- 
lant has  devoted  a  substantial  portion  of  its  opening  brief 
to  the  hypothesis  that  maneuvering  the  Illinois  onto  the 
departure  range  presented  the  same  difficulty  as  backing  a 
trailer  truck,  and  that  Captain  Sorensen,  like  an  inexperi- 
enced truck  driver,  ordered  left  rudder  when  he  intended 
to  order  right  rndder.  (AOB  23-27;  51-52.)  This  hypo- 
thesis, bom  solely  of  desperation  and  a  fertile  imagina- 
tion, is  as  specious  as  was  the  earlier  suggestion  that 
Captain  Sorensen  had  been  drinking.  Caj^tain  Sorensen 
has  had  an  American  master's  license  since  1943  and 
before  that  a  Danish  license.  Tie  has  served  with  States 
Line  for  over  twenty  years.  (Tr.  102:5-20.)  He  has  been 
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in  and  oul  of  Saigon  lliirty  to  IdiIv  tiiiic^,  and,  a.s  I'ilot 
llai  pul  it,  is  ".  .  .  an  old  timer  on  tlic  line."  (Tr.  27:19.) 
Ilo  was  not  only  ramiliac  with  the  d<|,artnrc  nin^c  (Tr. 
110:4-5)  but  was  familiar  with  all  the  l<.<-al  landmarks.  To 
Captain  Sorenscn  it  was  "just  like  looking  acro.ss  the 
strcot".  (Tr.  lllJ:l-3.)  The  use  of  cntram-o  and  departure 
range  lines  is  too  coniinon  an  o<r,urrence  thrrtughout  tlie 
world  (o  have  confused  a  master  of  Captain  Sorensen's 
experience,  and  there  is  no  sui)port  in  the  record  wliatever 
for  a})pellant's  assertion  (AOB  28)  that  this  particular 
ranijje  caused  Caj)tain  Soi-ensen  difficulty  or  that  he  wa.s 
confronted  with  an  unusual  or  difficult  jirohleni  in  navi- 
gating with  reference  to  landmarks  astern.' 

Discarding  the  ])robability  of  a  suicidal  high  speed  left 
turn  from  a  point  west  of  the  Union  Star'  across  her  bow 
and  into  collision,  and  recognizing  that  Captain  S(trensen 
was  an  experienced  and  rational  master,  it  follows  that 
the  Tllinois  was,  as  Ca])tain  Sorensen  testified,  ver>'  close 
(100  feet)  to  the  departure  range  line  (Tr.  119:4-1.3)  (and 
400  meters  west  of  the  Koihyu  Wrwk  Buoy)  and  headed 
south  when,  at  1140,  he  got  under  way  and  ordered  left 


•'The  court  will  note  the  liick  of  tr.inscript  rot'oronros  in  con- 
nection with  this  portion  of  appellant's  brief.  (AOB  23-27, 
40-50.)  Tn  addition,  it  should  be  noted  that  (1)  the  footnoted 
contention  a]>]ie;n'inp:  on  paije  25  of  appellant's  brief  is  in  no  way 
supported  by  the  transerijit  reference  sriven  and  (2)  in  connection 
with  its  observation  (AOB  26)  that  Captain  Sorensen  did  not 
iniinediately  serve  a  note  of  protest  on  (^aptain  Hu.  appellant  has 
not  (with  good  rea.son)  asserted  that  there  is  any  custom  or  prac- 
tice among-  American  masters  to  do  so  before  consultine:  ownere' 
attorneys;  (3)  appellant's  reference  (AOB  26)  to  appellw's  ob- 
jection to  the  obtaininp:  of  Pilot  Ilai's  testimony  is  false — 
appellee  excepted  to  various  questions  and  the  fonu  theiTof  pixv 
]>ounded  by  appellant.  Finally,  with  regard  to  the  ab.sence  of 
addiliiMial  witnessi^s  havinsz'  knowlediic  of  the  details  of  the 
Tllinois'  navisjation  (AOB  26)  api>ellant  has  not  (agam  with  good 
reason)  asserted  there  were  any  such  witnesses. 
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rudder  in  ordor  to  position  the  Illinois  on  the  departure 
range  line.  It  was  after  he  had  bloAvn  a  two-blast  signal 
indicating  this  initial  left  turn  that  he  heard  the  one-blast 
signal  from  the  Union  Star  and  saw  her  headed  directly 
toward  the  Illinois  (Tr.  122:7-123:7).  Captain  Sorensen 
tliereupon  ordered  hard  left  rudder  in  an  attempt  to 
parallel  the  Union  Star's  course. 

The  sequence  of  these  events  can  be  reconstructed  as 
follows:  The  Illinois'  pilot  left  the  bridge  at  1138  (Tr. 
148:20),  descended  to  the  main  deck  and  went  over  the 
side  into  the  pilot  boat,  which  departed  from  the  Illinois' 
port  side  at  1139.  (Tr.  106:6;  Exs.  3  and  5.)  After  seeing 
the  pilot  boat  depart  Captain  Sorensen  walked  over  to  the 
starboard  wing  of  the  bridge  to  check  on  the  position  of 
the  Union  Star  (Tr.  120:2-3)  (which  unknown  to  him  had 
gotten  under  way  2  to  2i/2  minutes  earlier  while  he  and 
Pilot  Hai  were  still  in  the  chart  room  laying  out  the  de- 
l)arture  range  line).  When  Captain  Sorensen  got  to  the 
starboard  wing  of  the  bridge  he  saw  the  Union  Star  about 
3/10  of  a  mile  away  (Tr.  114:14-115:3)  with  her  anchor 
chain  still  in  the  water  and  her  anchor  ball  still  hoisted 
(Tr.  118:6-15).  This  portion  of  Captain  Sorensen 's  testi- 
mony was  confirmed  by  Seaman  Dobas  who  also  saw  the 
Union  Star  at  that  time  with  her  anchor  chain  in  the 
water  and  her  anchor  ball  still  aJoft.  (Tr.  91:5-24.)  Pilot 
Hai  also  saw  the  Union  Star's  anchor  ball  before  he  left 
the  bridge  at  1138.  (Tr.  43:15-20.)  After  ascertaining  the 
position  of  the  Union  Star,  Captain  Sorensen,  at  1140, 
went  full  ahead  on  his  engines  (Ex.  5)  and  ordered  **a 
couple  of  degrees"  left  turn.  (Tr.  121:11-18.)  T(  was 
approximately  at  this  time  tliat  the  Union  Star  claims  to 
have  altered  course  from  348°  to  353°,  yet  no  one-blast 
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si^^nal  was  licaid  iiiilil  al'lcr  fix-  Illinois  blew  two  blujslh 
and  slarlcd  licr  ,m;i(liial  tuin  to  the  left.  {'Vv.  122:7-11.) 
It  will  be  shown  that  it  was  not  the  Union  Star's  tujn 
from  348°  to  '.u)'X'  which  was  si^mallcd,  but  a  later  turn. 
In  any  event,  after  thus  checking  on  the  Umcm  Star  Caj)- 
tain  Sorenscn  ordei-ed  full  ahead  and  ordr-reri  the  lu'lmn- 
man  to  "coine  left  a  little — just  a  couple  of  decrees", 
blowing-  a  two-blast  whi.stle  si^al  at  the  same  time.  (Tr. 
121:5-18.)  lie  tlien  walked  back  to  the  jx.rl  win^  <>f  the 
bridge  to  ascertain  his  alifi^nment  with  the  departure 
rauf^M".  (Tr.  121:lfi-22.)  This  all  hai)|)ened  at  1140,  accord- 
ing to  tlie  Illinois'  deck  bell  lK)ok  (Ex.  o),  and  this  is 
confirmed  by  the  Union  Hlar's  testimony  that  three  min- 
utes after  llofii/o  or  1137  (when  the  Union  Star  got  under 
way)  the  Union  Star  changed  course  from  348°  to  353° 
in  order  to  pass  between  the  Illinois  and  the  Korhyu 
Wreck  Buoy.  (Tr.  210:7-13.)  Captain  Hu  and  Pilot  I)y 
evidently  did  not  realize  ^\ilen  they  made  this  small  turn 
that  the  Illinois  was  beginning  to  move  ahead.  The  Union 
Star's  pilot  was  watching  landmarks  (Tr.  220:23-221:2) 
and,  no  doubt,  also  lining  himself  up  with  reference  to 
various  navigation  buoys.  In  any  event,  as  soon  as  the 
Illinois  blew  her  two-blast  signal  at  1140  the  Union  Star's 
navigators'  attention  was  then  particularly  dra^\^l  to  the 
Illinois,  and  they  certainly  then  IxH'ame  aware  that  the 
niinoi.'i  was  under  way  and  turning  left.  At  that  moment 
the  Union  Star  made  the  unfortunate  decision  to  nuike 
an  additional  tuin  to  starboard  in  order  to  force  a  i>ort 
to  port  i^issing  and  S(|ueeze  Ix^tween  th«^  Illinois  and  the 
Korhyu  Wreck  Buoy.  The  vessels  were,  however,  too  close 
for  this  maneuver  to  be  carried  out.  which  Captain  Soren- 
sen   realized  when   he  heard  the   Union  Star's  one-blast 
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signal,  indicating  to  him  that  the  Union  Star  had  turned 
to  a  collision  course.  He,  accordingly,  ordered  a  left  turn 
so  that  both  vessels  were  headed  in  the  same  direction. 
Despite  this  maneuver,  the  vessels  scraped  each  other  as 
they  came  alongside  on  almost  parallel  courses. 


IV.  ARGUMENT 
A.  PRELIMINARY  COMMENT 
In  its  cross-libel  appellant  asserted  that  the  Narrow- 
Channel  Rule  governed  the  navigation  of  the  Union  Star 
and  the  Illinois,  and  charged  the  Illvnois  with  fault  for 
having  failed  to  pass  port  to  port.  (Cross-libel,  p.  5,  paras. 
5,  C  and  7.)  During  all  of  the  proceedings  before  the  dis- 
trict court  appellant  continued  to  rely  on  the  Narrow 
Channel  Rule  as  justification  for  its  maneuvers.  On  the 
other  hand,  appellee  asserted  that  the  vessels  were  gov- 
erned by  the  Special  Circumstances  Rule^  because  the 
vessels  were  navigating  at  the  time  of  the  collision  in  an 
area  which  was  both  an  anchorage  and  a  pilot  station, 
where  outgoing  and  incoming  vessels  had  to  stop  and  dis- 
charge or  take  aboard  pilots,  maneuvering  as  necessaiy 
to  accomplish  this  purpose.  Such  circumstances  invoke 
application  of  the  Special  Circumstances  Rule.'^ 


«33  U.S.C.A.  §1089: 

"In  oboyinfT  and  construing  sections  1078-1089  of  this  title 
due  regard  shall  be  liad  to  all   dangers  of  naA'igation  and 
collision,  and  to  any  special  circumstances,  including  the  limi- 
tations of  the  craft  involved,  which  may  render  a  departure 
from  such  sections  necessary   in   order  to  avoid   immediate 
danger." 
-ArfcM-Lncuna,  42  F.  2d  745  at  p.  748  (D.C.  La.  1930)  ;  Port 
Adelaidr-JuUahnrq,   181    P.   2d  365   at  p.   366    (2d   Oir.    1950) ; 
Darhy-Soya  Atlantic,  213  P.  Supp.  7  at  p.  24  (D.C.  Md.  1963)  ; 
Skibs  Akticselskapet  Orenor  v.  The  Audrey,  181  F.  Supp.  697  at 
702  (E.D.  Va.  1960),  affirmed,  287  F.  2d  706. 
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A|)[)clhiiil  lias  now  iil)iiiMl(»nc(i  its  contention  that  tlii' 
(wo  vosHola  were  ^'ovcrncd  hy  1li.'  Xarrow  ("liann<-l  Rule, 
and  its  opcnin-,^  hiir'T  iii(licat<'S  tliat  it  is  now  in  a^rce- 
mciil  lliai  the  Special  Ciiciiiiistaiices  Kiile  was  applicable. 
(AOP>  r)2-r):5.)  in  employing  tlie  S|)ecial  CircuniHtancfS 
Rule  paiticular  note  should  he  taken  tiiat  the  area  where 
the  collision  occurred  was  one  where  vessels  were  required 
and  expected  to  manouvei-  on  a  variety  of  headings  and 
speeds,  and  otlicr  vessels,  realizing  the  nature  and  jnir- 
|)ose  of  the  anclioiage,  wei-e  i-eipiircd  to  maneuver  with 
caul  ion  in  anticipation  of  such  nianeuvci's  as  circum- 
stances might  re(|uire.  It  should  also  be  noted  that  one 
of  the  circumstances  then  existing  was  the  absence  of 
tlie  departure  buoy.  The  consetjuence  of  this  missing  buoy 
was  the  reciuirement  that  dei)arting  vessels  i)roceed  to 
sea  on  the  departure  lange  described  by  Pilot  Ilai.  The 
Union  Star's  pilot  knew  of  this  re(|uirement  and  should 
have  expected  the  nii)i()is  to  maneuver  onto  this  range 
line  after  droi)ping  her  pilot.  However,  disregarding  these 
s])ecial  circumstances  and  the  r(M|uired  maneuvers  of  the 
Illinois,  the  Union  Star  blindly  and  determinedly  maneuv- 
ered so  as  to  squeeze  between  the  Illinois  and  the  Korhyu 
Wreck  Buoy.  As  events  developed  this  meant  that  the 
vessels  found  themselves  maneuvering  in  opposite  direc- 
tions and  in  extremely  close  (juarters.  The  unfortunate 
result  was  foreseeable. 
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B.     THE  DIAGRAM  ATTACHED  TO  APPELLANT'S 
OPENING  BRIEF  (APPENDIX  B) 

Tn  tho  diagram  attached  to  appellant's  opening  brief 
tliere  is  drawn  what  purports  to  be  the  182°  departure 
range  line.  This  "safe  exit"  departure  range  was  de- 
scribed by  Pilot  Hai  as  a  182°  line  drawn  from  Nui  Ba 
Lai  50  meters  on  Point  Vung.«  (Tr.  34:9-13.)  Pilot  Dy 
described  the  line  as  182°  from  the  164  ft.  sununit  and 
tangent  to  Point  Vung. 

In  deiDicting  this  dei)arture  range  line  on  the  diagram 
(Appendix  B)  appellant  has  actually  drawn  a  183°  line 
instead  of  a  182°  line.  This,  of  course,  has  the  effect  of 
widening  the  space  between  the  departure  range  line  and 
the  Korhyu  Wreck  Buoy  and,  in  effect,  suggesting  more 
room  between  the  Illinois  and  the  buoy  than  actually 
existed.  In  order  to  correct  tliis  error  appellee  has  cor- 
rectly depicted  the  182°  departure  range  on  the  chart 
which  is  attached  hereto  as  Appendix  A. 


C.  SPECIFIC  FAULTS  COMMITTED  BY  THE  MV  UNION  STAR 
1.  The  UNION  STAR  failed  to  maintain  an  adequate  lookout. 
In  its  Findings  of  Fact  and  in  its  Memorandum  Opin- 
ion the  District  Court  placed  particular  emphasis  on  the 
failure  of  each  vessel  to  maintain  an  adequate  lookout." 


^Actually,  there  is  general  agreement  that  Pilot  Hai  was  refer- 
ring to  the  164  ft.  knoll  or  summit  which  is  adjacent  and  to  the 
west  of  Nui  Ba  Lai.  (Tr  206:24-25.) 

^Appellee  has  not  filed  a  cross-appeal  and  so  the  fault  of  the 
Illinois  in  this  regard  is  not  at  issue.  Appellant  nonetheless  has 
devoted  two  pages  (AOB  4!),  50)  of  its  brief  to  the  argument  that 
the  Illinois  was  at  fault  for  having  an  inaderiuate  lookout.  Since 
the  district  court  found  this  as  a  fact  and  it  is  not  challenged  on 
appeal  appellant  is  merely  felling  a  straw  man  for  the  effect  of  it. 
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II.  is  true  lliul  tlit'if  wfic  scN'iTJil  iiH-ii  on  Um-  f'nion 
Shu's  rorccasllc  Ih-.-kI,  but  tln-if  is  no  indication  that 
aii>  OIK'  of  lliciii  \\;is  sintioiicd  tlHTr  as  Ji  lookout.  In 
facl,  it  is  ini<lis|Mit<'(l  that  a  feu  iiiiimtcs  Ix-forf  tin-  col- 
lision tli(^  Union  Shir  iai,-~<'(|  Ikt  andior.  This  r<'(|uirc«| 
the  detail  on  the  Coiccast  jc  to  operate  the  anclior  windhi«H, 
retrieve  the  anchor,  secure  it  and  wash  it  down.  In  con- 
nection witli  the  latter  point,  Seaman  Dohas  testified  that 
when  he  saw  the  (biioii  Star  bearing  down  on  the  Illinois 
with  liei'  anchoi'  still  Iteneath  the  surface  of  the  water  lie 
also  saw  water  couiin^^  out  of  the  hawse  |>ij><',  indicatin^c 
the  men  on  tlie  Union  Star's  forecastle  head  were  washinj^ 
down  the  anchor  chain  as  it  was  being  retrieved.  (Tr. 
90:24-91:24.)  The  reason  tliese  men  were  on  the  Union 
Star's  forecastle  head  cannot  be  dis|)iited,  and  the  record 
contains  no  testimony  whatever  that  any  of  them  acted 
as  a  lookout  or  rei)ort('d  anythinj^:  to  the  bridge. 

A  lookout  who  does  not  report  what  he  sees  is  the  same 
as  no  lookout  at  all,  and  a  crew  member  who  is  encum- 
bei-ed  with  other  duties  cannot  be  regarded  as  a  lookout. 
As  to  the  requirement  that  a  lookout  nmst  report,  Judge 
[.earned  Hand  said  in  The  Madison,  250  Fed.  850,  852 
(2d  Cir.  1918): 

**A  lookout's  duty  is  to  i<-port  as  soon  as  he  sees, 
not  only  any  vessel  with  which  tliere  is  danger  of 
collision,  but  any  which  may  in  any  way  afTect  the 
navigation  of  his  own." 

This  was  also  held  in  Diamond  Xarifiation  Co.  r.  Mystic 

SS  Co.,  5  F.2d  612  (9th  Cir.  1925) : 

*'A  lookout  must  use  his  ears,  as  well  as  his  eyes, 
and  must  report  what  he  hears  as  well  as  what  he 
sees." 
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This  requirement  of  vigilance  leads  to  the  concomitant 
requirement  that  a  lookout  have  no  other  duties.  As 
stated  in  Griffin  on  Collision,  page  277: 

"The  importance  of  unbroken  vigilance  on  the  part 
of  the  lookout  is  so  great  that,  on  vessels  of  any 
size,  the  rule  is  definite  that  the  lookout  must  have 
no  other  duty  ...  so  a  decldiand  who  has  other  duties, 
is  not  a  proper  lookout." 

That  this  is  the  rule  in  the  ninth  circuit  was  held  in  The 
Arkansan,  112  F.  2d  223  (9th  Cir.  1940),  and  The  Koyei 
Mam,  96  F.  2d  652  (9th  Cir.  1938).  In  The  Koyci  Maru 
both  the  chief  officer  and  the  boatswain  were  on  the  fore- 
castle head  with  other  crew  members,  but  the  court  said: 
"The  chief  officer  had  other  duties  to  perform  besides 
those  of  lookout.  They  were  'standby'  duties,  which 
consisted  in  supervising  anything  necessary  to  make 
the  vessel  shipshape   after  her  departure  from  her 
dock.  .  .  .  The  boatswain  near  the  first  officer  was 
engaged   in   an   unexplained   operation    of   'doubling 
the  screws  of  the  anchor.'  Even  if  the  chief  officer  had 
attended  to  none  of  the  'standby'  duties  on  leaving 
the  harbor,  they  were  a  charge  on  his  mind  as  the 
crew  worked  on  the  matters  to  be  done  around  him 
wliich   dis(iualifies   hhn  as   a  free   and   singleminded 
lookout." 

The  court  went  on  to  ({uote  The  Ariadne,  80  U.S.    (13 

Wall.)  475,  479  (1872),  as  follows: 

"The  duty  of  the  lookout  is  of  the  highest  im- 
portance. ...  It  is  the  duty  of  all  courts  charged 
with  the  administration  of  this  branch  of  our  juris- 
prudence, to  give  it  fullest  effect  whenever  the  cir- 
cumstances are  such  as  to  call  for  its  application. 
Every  doubt  as  to  the  performance  of  the  duty,  and 
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tllC     ('(Tccl      of     Hoiipci  ionii;iii<-c,     sliroiM     he     n-.S()lv«'(l 

a^ainsl  the  vessel  sought  to  Ix-  irieiil|»at»'fl  until  nlif 
vindicnles  liersell"  by  teslinutny  enncliisive  fo  tlio  con- 
trary. ' ' 

II  is  ((iiile  line,  hill  mIso  irnlevant,  that  tlie  navi^atinK 
oClicers  ol'  the  Union  Star  saw  tlie  lllhiois.  \'isibility  was 
^^()()(1  and  it  would  b(!  surj)risinK  if  they  had  not  seen  her. 
I^ut  this  does  not  ostal)lish  that  there  was  a  projjer  look- 
out.   Appellant  has  eiiipliasi/.ed  that  there  were  four  men 
on  the  bridj^e  of  tlie  Union  Star  "wjio  wore  concentrating 
on  the  channe!  (iownsti-eam''   (sic:  ujtst ream).   (A0I5  30.) 
'riiere  were  the   pilot,  the   niastei-,   the  (piartennaster  and 
the  third  officer.   What  a])i)ellant  does  not  say  is  that  the 
third  officer's  function  is  to  o])erate  the  engine  room  tele- 
graph  and   record   engine   orders    in   the   bell   book,   and 
the  (|uartermaster's  function  is  to  concentrate  on  the  com- 
pass in  order  to  stay  on  course.   The  third  man,  Pilot  Dy, 
admitted  he  was  l)usy  watching  landmarks  and  aligning 
liis  vessel  with  reference  to  them.  He  said:  "I  took  sight- 
ings as  often  as  possible,  so  for  instance  1  knew  that   I 
was   i)assing  around    llo!)  on   the    range   from   the  green 
light  on  the  jetty  to  the  house  of  pilots  .  .  ,"'.   (Tr.  22U: 
23-221  :2.)    The   fourth  man,   C'ai)tain    Hu,  clearly  had  no 
aceui'ate  idea  of  tlu>  fllitiois'  jieading  or  movement.     Kor 
instance,  he  testified  several  timi^s  that  he  lieai'd  no  whistle 
signals    whatever    from    the    Illinois.    ( Tr.    241:2-1);    2(34: 
20-23.)    It  is  true  that    \\o  changed   this   testimony  when 
reminded  of  a  statement  in  which  he  claimed  he  heard  the 
Illinois'    two-blast    whistle    (Tr.    284:13-20).    but    in    that 
same  statement  lie  also  said  that  at   113()  when  the  Union 
Star  weiuiied  anehor  and  u'ot  under  wav  ihe  Illinois  was 
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two  points  on  his  port  bow  more  than  a  mile  away,  travel- 
ling at  about  ten  knots.  (Ex.  10,  p.  2.)  In  fact,  it  is  un- 
disputed that  at  this  time  the  Illinois  was  dead  in  the 
water  about  a  half  mile  ahead  of  him.  Captain  Hu  also 
said  that  at  11 2G,  when  he  went  up  to  the  bridge  with 
Pilot  Dy,  he  observed  the  Illinois  three  miles  away  and 
two  points  off  his  port  bow.  (Tr.  262:13-17.)  A  glance 
at  the  chart  shows  this  to  be  impossible,  since  it  would 
put  the  Illinois  in  the  middle  of  a  shoal.  Captain  Hu  also 
testified  that  Avlien  he  gave  the  order  to  go  full  astern 
one  minute  before  the  collision  the  Illinois  was  one-half 
mile  away,  more  than  two  points  on  the  Union  Star's 
port  bow,  and  this  was  the  first  time  he  saw  any  change 
in  the  Illinois'  rate  of  motion.  (Tr.  268:24-269:23.)  This 
of  course  is  also  impossible,  since  it  would  mean  that  the 
Illinois  would  have  to  proceed  to  the  point  of  collision 
at  an  average  speed  of  ahiiost  30  knots,  when  in  fact  she 
was  going  21/2  to  3  knots  at  this  point.  (Tr.  131:7-15.)  At 
another  ])oint  Captain  Hu  testified  that  when  he  arrived 
on  the  bridge  to  give  the  order  to  weigh  anchor  he  saw 
that  tlie  Illinois'  pilot  boat  had  already  departed  and  was 
headed  toward  the  beach  (Tr.  262:22-2-1),  whereas  in  fact 
the  Illinois'  pilot  boat  had  not  even  arrived  at  the  Illinois' 
side  by  that  time.  (Tr.  106:2-6;  109:16-21.)  Later,  when 
the  Union  Star  had  raised  anchor  and  gotten  under  way, 
all  he  could  say  with  regard  to  the  pilot  boat  was  "I 
didn't  notice."  (Tr.  262:22-263:7.)  At  still  another  point 
Captain  Hu  testified  that  when  the  Union  Star  got  under 
way,  the  Illinois,  wliile  its  bearing  was  not  changing,  ap- 
j)eared  to  be  coming  "nearer  and  nearer".  (Tr.  238:18- 
20;  Tr.  239:12-15.)  Captain  Hu  went  on  to  say  that  "then 
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llicy  sl(!('r  nrjir  wlicic  we  slop."  {Tr.  2.'*!): Hi.)  TIh-  [Jniim 
Star's  bell  book  icflccjs  thai  lnr  rK^rjncs  w«'n'  Ktopp<>rl  at 
1140.  {V)\.  M.)  Sine.'  it  is  iiiidispnt.'d  lliat  lli.-  Illinois 
was  (lead  in  the  water  Iroiii  Ilic  tiiiM-  the  Union  Stor  ^ot 
uiulci"  way  at  1  KKi  until  she  stopjtrd  her  cnKinrH  at  1140. 
it  is  obvious  C'a])taiii  I  In  liad  a  coniplctc'ly  erroneous  im- 
pression of  what  the  Illinois  was  doin^  dui-in^  that  i)erifKl 
of  time.  Chaplain  llu's  testimony  (h'monstrates  that  al- 
though he  was  aware  of  tlu'  Illinois'  presence  he  wa« 
payin.i::  little  attention  to  liei-.  I>ntli  Captain  lln's  and 
l*ilot  Dy's  inaceuiate  and  eonlliet in^  testimony  eoneern- 
in^  the  heading  and  movements  (»!"  the  lllinous  makes  it 
evident  that  they  weic  paying  more  attention  to  ranges, 
hindiuarks  and  perha])s  activities  on  their  own  ship  than 
they  were  to  the  Illinois.  Whatever  tiie  cause  of  their 
preoccupation,  it  is  certain  that  they  did  not  carefully 
note  the  Illinois'  initial  movements,  nor  did  they  liave 
any  clear  conception  of  her  heading  oi'  rate  of  speed, 
and  because  of  this  they  did  not  a])prehend  the  danger 
of  collision  which  the  Union  Star's  navigation  invited.  In 
short,  it  cannot  be  said  of  this  collision  that  it  would 
have  occurred  regardless  of  whether  a  Union  Star  lookout 
had,  at  the  appropriate  time,  re])orted: 

''The  vessel  ahead  is  getting  under  way  and  turning 
left." 

Appellant  has  cited  The  Cafaliua,  95  F.  2d  2S:3  (i)th 
Cir.  1938),  for  the  proposition  that  appeHee  had  the  bur- 
den of  proving  that  the  Union  Star  had  no  lookout.  This 
is  not  true,  for  in  The  Cafalina  it  wa^  established  as  a 
fact  that  there  was  a  specially  assigned  lookout  wlio  had 
no  other  duties.  In  Osaka  Shoscn  Kaisha,  Ltd.  r.  Angclos, 
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Leitch   S   Co.,   301    F.  2d   59    (4th   Cir.    19G2),   cited   by 
appellant  (AOB  43),  the  court  not  only  found  that  there 
were  eight  men  on  the  bridge  of  the  Atlas  Maru  and  five 
men  on  the  forecastle  head,  but  affirmatively  found  as  a 
fact  that  an  attentive  lookout  was  maintained  and  that 
all  observable  events  were  promptly  noted  and  acted  upon. 
Finally  appellant  cites  a  number  of  nineteenth  century 
cases  for  the  proposition  that  a  vessel  cannot  be  charged 
with  fault  for  an  improper  lookout  if  that  fault  did  not 
contribute  to  the  collision.  (AOB  44-46.)  In  fact,  this  is 
an  inaccurate  statement  of  the  law.  Failure  to  maintain 
a  proper  lookout  is  treated  as  a  statutory  fault.  {The  Mad- 
ison, 250  Fed.  850,  852  (2d  Cir.  1918).)  A  statutory  fault 
can  only  be  excused  if  it  is  affirmatively  established  ''not 
merely  that  her  fault  might  not  have  been  one   of  the 
causes,  or  that  it  probably  was  not,  but  that  it  could  not 
have  been."   {The  Pennsylvania,  86  U.S.   (19  Wall.)   125 
(1874).)    A    similar    concept    was    expressed    somewhat 
earlier  in  The  Ariadne,  80  U.S.  (13  Wall.)  475,  479  (1872) : 
"Every  doubt  as  to  the  ijerformance  of  the  duty  and 
the    effect    of    nonperformance    should    be    resolved 
against  the  vessel  sought  to  be  inculpated  until  she 
vindicates  herself  by  testimony  conclusive  to  the  con- 
trary. ' ' 

In  The  Anna  W.,  201  Fed.  58  (2d  Cir.  1912),  the  court 
noted  that  a  vessel  will  be  condemned  "unless  she  can 
show  affirmatively  that,  if  there  had  been  a  lookout,  and 
he  had  done  his  duty  in  seeing  and  reporting  other  ves- 
sels, and  .  .  .  [his  vessel]  had  navigated  in  conformity 
with  the  information  thus  obtained,  the  collision  would 
nevertheless  have  happened." 
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This  l)Ui(l('n  is  csiM-cially  heavy  where  a  veHKel,  hucIi  uh 
the  [Jjiion  Star,  ehooscK  to  naviKHte  with  en^ineH  full 
speed  ahead  in  exlicmelv  elose  (|uarterH  with  another 
vessel.  In  such  circuinstanees  a  inoiiientary  lapse  of  at- 
tention can  |)i()ve  disaslious.  After  reviewing  all  of  the 
lestiniony  and  the  circinnstances  of  the  collision  the  dis- 
Irict  judge  coiTectly  found  that  the  Union  Star  was  not 
keeping  a  proper  lookout  and  tliat  this  was  the  principal 
cause  of  collision. 

2.     The  UNION  STAR  Did  Not  Sound  the  Required  Whistle 
Signals. 

In  Captain  llu's  testimony  and  in  Pilot  Dy's  answer 
to  interrogatories,  as  well  as  in  appellant's  opening  brief, 
there  is  an  obvious  and  noticeable  hiatus  in  the  descrip- 
tion of  the  Union  Star\s  maneuvers.  The  Union  Star  is 
described  as  proceeding  tirst  on  course  348''  for  a  jieriod 
of  three  minutes,  and  then  changing  course  to  353°.  Later, 
at  the  time  of  collision,  the  Union  Star  was  headed  almost 
due  east,  or  090°,  but  there  is  no  mention  of  what  hehn 
alterations  were  made  to  arrive  at  this  collision  heading. 
Obviously  the  Union  Star  had  to  turn  right  from  her  last 
course  of  353°  in  order  to  alter  her  heading  more  than 
90°  so  as  to  be  headed  due  east  at  collision.  Appellant  is 
careful  to  avoid  mentioning  this  course  change,  because 
it  was  made  after  the  Illinois  had  signalled  her  o^i\ 
course  change  and  was  the  occasion  for  the  Union  Star's 
only  one-blast  signal.  Thus,  her  earlier  course  change 
from  348°  to  353°  was  not  signalled  at  all.  This  follows 
from  the  fact  that  it  is  admitted  that  the  Union  Star  blow 
onlv  one  whistle  signal  to  indicate  a  change  of  course  to 
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starboard,  and  m  its  cross-libel  appellant  admitted  that 
the  Union  Star's  one-blast  signal  was  given  at  the  time 
of  the  Union  Star's  last  starboard  hehn  order.  (Cross- 
libel,  page  3,  lines  14-17.)  The  fact  that  the  Union  Star's 
one-blast  signal  followed  the  Illinois'  two-blast  signal  was 
also  corroborated  by  the  testimony  of  Second  Mate  Mc- 
Carthy (Tr.  64:4-17)  and  Third  Mate  Stroup  (Tr.  81: 
3-82:6).  The  failure  of  the  Union  Star  to  signal  its  ear- 
lier course  change  from  348°  to  353°  is  of  considerable 
importance,  in  effect,  it  withheld  from  Captain  Sorensen 
on  the  Illinois,  then  intending  to  get  under  way  and  turn 
left  toward  the  departure  range,  the  intelligence  which 
such  a  signal  would  have  conveyed:  that  the  Union  Star, 
then  only  a  few  hundred  yards  away,  was  initiating  a 
turn  in  the  same  direction. 

3.     The  UNION  STAR  Was  at  Fault  in  Directing  Her  Course 
Between  the  ILLINOIS  and  the  Korhyu  Wreck  Buoy. 

Perliaps  the  most  obvious  fault  committed  by  the  Union 
Star  was  in  forcing  a  passage  between  the  Illinois  and 
the  Korhyu  Wreck  Buoy. 

It  will  be  recalled  that  the  Illinois  was  just  400  meters 
northwest  of  the  Korhyu  Wreck  Buoy  and  that  the  Union 
Star  claims  to  have  intended  to  pass  between  the  Illinois 
and  the  Korhyu  Wreck  Buoy  on  course  353°.  On  this 
lieading  the  passage  of  the  Union  Star  between  the  Il- 
linois and  the  Korhyu  Wreck  Buoy  would  have  to  be 
accomplislied  in  a  jjath  only  246  meters  wide.  Since 
Pilot  Dy  intended  to  pass  100  meters  (Tr.  209:21-210:1) 
or  150  meters  (Ex.  E)  away  from  the  Korhyu  Wreck 
Buoy  it  follows  that  lie  intended  to  pass  witliin  96  to  146 
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inott'is  (1U;>  to  KiO  yards)  of  the  Illinois.  The  hazard» 
of  such  a  passage  can  be  visualized  if  it  is  n-ineinlMTed 
that  the  Illinois  was  455  feet  long  and  that  the  Union  Star 
tlierefore  intended  to  pass  within  about  a  ship  k'niLCth  or 
less  of  the  Illinois. 

The  recklessness  of  this  maneuver  can  be  fully  ajjpre- 
ciated  if  it  is  kept  in  mind  ( 1 )  that  there  is  a  custom 
for  inbound  ships  to  wait  for  outbound  ships  to  clear 
(Tr.  8G:7-23)  and  (2)  that  Pilot  Dy  knew,  or  should 
have  known,  that  the  Illinois  would  proceed  south  on 
the  182°  departure  range  line  as  soon  as  her  pilot  dis- 
embarked. The  Union  Star's  fault  was  further  com- 
jiounded  when,  after  liearing  the  Illinois'  two-bla,st  left- 
turn  signal,  she  replied  to  that  signal  ^nth  one  blast  and 
turned  in  the  same  direction.  A  possible  ex])lanation  for 
this  reckless  navigation  is  the  assumption  made  by  the 
Union  Star's  na\ngators  that  they  were  required  to  pass 
the  Illinois  port  to  port  and  should  force  such  a  passage 
if  necessary.  The  Union  Star's  pilot  kept  ordering  the 
helmsman  to  steer  further  and  further  to  starboard,  and 
Captain  Hu  evidently  tliought  this  was  recjuired  by  the 
Narrow  Channel  Rule  for  in  his  testimony  he  kept  refer- 
ring to  the  "starboard  side  of  the  channel".  (Tr.  239:14- 
15;  240:1.)  For  instance,  he  said  that  "automatically  we 
should  keep  on  starboard  side  of  channel  (Tr.  239:14-15) 
.  .  .  We  expect  Illinois  should  keep  her  starboard  side 
of  channel.  .  .  ."  (Tr.  239:24-240:1.)  Then  Captain  Hu 
complained  that  the  Illinois  did  "not  change  course,  but 
...  he  just  stay  starboard  side  of  channel  because  we 
already  on  starboard  side."  (Tr.  2^:25-265:2.)  Tn  his 
earlier  statement  Captain  llu  said  that  he  didn't  know 
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why  till'  Illinois  was  coming  lel't,  since  there  was  "lots 
of  room  on  the  other  side."  (Ex.  10.)  In  fact,  tlie  Illinois 
did  not  have  "lots  of  room"  because  the  departure  range 
was  quite  close  to  the  Korhjoi  Wreck  Buoy.  This  faxit  was 
evidently  not  appreciated  by  Pilot  Dy  when  he  said  that 
on  course  353°  "the  Union  Star  w^ould  be  at  all  times  to 
the  right  of  the  002°  (reciprocal  of  182°)  range  line  on  a 
line  of  more  than  a  nautical  mile.  .  .  ."  (Tr.  208:14-16.) 
This  might  indicate  that  he  thought  the  departure  range 
line  was  one  mile  to  the  west  of  his  proposed  course, 
when  in  fact  it  was  only  a  few  hundred  feet.^" 

For  whatever  reason,  it  is  apparent  that  the  Union  Star 
w^as  determined  to  squeeze  between  the  Illinois  and  the 
Korhyu  Wreck  Buoy  heedless  of  the  consequences  which 
would  result  from  any  slight  miscalculation  on  the  part 
of  either  vessel.  This  was  a  clear-cut  violation  of  both  the 
Special  Circumstances  Rule"  and  the  General  Prudential 
Rule.i- 


^"Appellant  attempts  to  gloss  over  this  testimony  by  again  sug- 
gesting that  the  translation  is  faulty.  (AOB  9,  footnote.)  Appellee 
is  not  versed  in  the  subtleties  of  the  French  language,  but  sug- 
gests that  appellant  should  present  Dy  s  testimony  to  this  court  in 
the  same  form  as  appellant  presented  it  to  the  district  court. 

"33  U.S.C.  1089.  Special  circumstances  requiring  departure 
from  rules  to  avoid  immediate  danger  (Rule  27): 

"In  obeying  and  construing  sections  1078-1089  of  this  title 
due  regard  shall  be  had  to  all  dangers  of  navigation  and  col- 
lision, and  to  any  special  circiunstances,  including  the  limita- 
tions of  the  craft  involved,,  which  may  render  a  departure  from 
such  sections  necessary  in  order  to  avoid  immediate  danger." 
1-33  U.S.C.  §  1091.  Vsual  additional  precautions  required 
generally  (Rule  29): 

"Nothing  in  sections  1061-1094  of  this  title  shall  exonerate 
any  vessel,  or  the  owner,  master  or  crew  thereof,  from  the 
consecjuences  of  any  neglect  to  cany  lights  or  signals,  or  of 
any  neglect  to  keep  a  proper  lookout,  or  of  the  neglect  of  any 
pi-ecaution  which  inay  be  rcfjuirod  by  the  ordinary  practice 
of  seamen,  or  by  the  special  circumstances  of  the  case." 
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4.     The  UNION  STAR  Carried  a  Misleading  Signal. 

Pilot  llai  testified  tluit  the  riiion  Shir's  unelior  ball 
was  still  lioisfed  jiisl  helore  Ij.'!!),  when  he  depart^'d  from 
the  bridge  and  diseiribarked  into  the  |)ij<it  boat.  (Tr.  4'': 
15-20.)  C-aptaiii  Sorensen  tcstilicd  that  when  lie  observed 
tlio  Union  Star  at  1140  just  before  altering  courHc  to  the 
left  her  anchor  ball  was  still  hoisted.  (Tr.  120:6.)  Soa- 
iiuin  Dobas  testified  that  when  he  observc^d  the  Union  Star 
bearinj:^  down  on  the  Illinois  just  before  collision  her 
aachoi'  ball  w'as  still  hoisted  and  ejcaily  visible  on  the 
Union  Star's  foi'edeck  and  at  llie  same  time  he  saw  her 
anchor  chain  tendinji^  aft  (indicating  that  the  anchor  wa.s 
free  of  the  bottom  and  the  Union  Star  was  under  way 
at  this  time).  (Tr.  !)1:2-18.)  The  evidence  on  this  jwint  is 
thus  in  clear  conflict  because  both  Captain  Hu  and  l*ilot 
Dy  testified  that  the  anchor  ball  was  lowered  before  get- 
ing  under  way.  The  conflict  is  clear  and  appellee  will 
observe  only  that  while  Captain  llu  and  Pilot  l)y,  as  well 
as  Ca])tain  Sorensen,  may  be  sus[)ected  of  self-serving 
testimony  in  justification  of  their  own  actions  no  such 
susi)icion  can  attach  to  Pilot  Hai,  who  left  the  vessel 
prior  to  collision,  or  to  Seaman  Dobas,  who  had  nothing 
to  gain  by  false  testimony.  Since  there  is  no  valid  reason 
to  disbelieve  Seaman  Dobas  or  Pilot  Hai  it  is  submitted 
that  the  Union  Star  should  be  lield  for  the  additional 
fault  of  carrying  an  imi)roper  and  misleading  signal, 
which  led  the  navigators  of  the  Illinois  to  believe  that 
she  was  still  at  anchor  when  in  fact  she  was  under  way. 


28 


D.     THE  DISTRICT  COURT  DID  NOT  ERR  IN  FAILING  TO 
SPECIFICALLY  RULE  ON  OTHER  FAULTS  ALLEGED. 

The  Union  Star  and  the  Illinois  were  navigating  in 
special  circmnstances,  liaving  to  pick  up  and  disembark 
])ilots  and  maneuver  in  accordance  with  local  custom.  In 
addition,  the  Illinois  was  required  to  depart  from  the 
area  on  a  specific  range  line  because  of  the  absence  of 
the  normal  sea  buoy.  All  of  these  circmnstances  made  it 
necessary  for  each  vessel  to  navigate  with  the  utmost  vigi- 
lance and  caution. 

In  his  memorandum  opinion  the  district  judge  made  it 
clear  that  in  his  opinion  the  principal  and  overriding 
cause  of  the  collision  was  the  failure  of  either  vessel  to 
carefully  and  continuously  watch  the  other  so  as  to  be 
immediately  aware  of  any  unexpected  maneuvers. 

There  were  a  number  of  other  faults  charged  by  each 
vessel  against  the  other,  but  each  of  these  faults  was 
predicated  on  testimony  and  evidence  which  was  in  a 
remarkable  state  of  conflict.  The  Illinois  charged  the 
Union  Star  with  five  specific  faults  and  the  Union  Star 
charged  the  Illinois  with  eight  specific  faults.  Appellant 
has  offered  no  authority  for  the  proposition  that  it  was 
incumbent  upon  the  district  court  to  rule  upon  all  con- 
flicts in  the  evidence,  specifically  deal  with  each  charge  of 
fault,  and  then,  like  an  adding  machine,  add  up  the  faults 
in  appropriate  colunms  and  apportion  the  damages  ac- 
cordingly. The  futility  of  doing  so  was  commented  upon 
by  the  English  barrister  Edward  Stanley  lloscoe  in  his 
text  The  Measure  of  Damages  in  Actions  of  Maritime 
Collisions  (2d  ed.  1920)  at  page  25: 
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'''I'Ikuc  is  also  llic  fiirtlicr  point  in  !>.•  noted,  tliut  tin* 
datum  on  which  the  proportion  of  duniaK'-s  is  Imnrd 
is  too  uncertain  to  result  in  substantial  juHticp.  For 
the  relation  of  iicKliKence  in  navigation  to  proportion 
of  damages  is  so  uncertain  that  tin-  award  of  propor- 
tional damages  is  just  as  rough  justicr-  as  th<;  award 
of  half  and  half  damag(;s." 

Fac(!d  with  sharply  condicling  evidence  wliicli  was  al- 
leged to  support  a  wide  variety  of  faults  on  the  i)art  of 
botii  vessels,  but  feeling  that  the  principal  and  overriding 
cause  of  collision  was  inattentiveness,  the  district  court 
felt  justified  in  giving  only  i)assing  reference  to  the 
charges  of  fault  which  it  found  to  be  comparatively 
minor.  The  court  in  linding  of  fact  No.  8  found: 

"The  court  finds  that  the  faults  of  each  vessel  in 
failing  to  have  the  proper  lookout,  and  in  all  other 
respects,  were  equal  in  degree  and  contributed  in 
equal  degree  to  the  ensuing  collision." 

The  district  judge  was  required  to  do  no  more. 


V.    THE  QUESTION  OF  LACHES  WAS  PROPERLY 
DECIDED  BY  THE  DISTRICT  COURT 

Appellant  unsuccessfully  sought  to  raise  the  bar  of 
laches  in  the  trial  court  and  now  attempts  an  encore  in 
this  court.  The  same  arguments  jiresented  below  are  ad- 
vanced by  appellant  here :  That  it  was  prejudiced  because 
the  libel  was  not  sooner  filed  and  that  api)ellee  had  **no 
legal  excuse"  for  not  commencing  its  action  at  an  earlier 
time.  (AOB  58,  59.)  By  way  of  introduction  to  these  con- 
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ti'ntions  appellant  in  its  brief  (AOB  55-58)  purports  to 
suniinarizo  the  doctrine  of  laches.  This  summary  is  cor- 
rect, but  incomplete  because  it  ignores  the  basic  principle 
that  "the  existence  of  laches  is  a  question  primarily  ad- 
dressed to  the  discretion  of  the  trial  court.  ..."  {Gardner 
V.  Panama  R.R.,  342  U.S.  29,  31,  1951  A.M.C.  2048,  2049 
(1951).)  Discretionary  action  is  final  "and  cannot  be  set 
aside  on  appeal  except  when  there  is  an  abuse  of  dis- 
cretion. ..."  {Delno  V.  Market  St.  Ry.,  124  F.2d  965, 
967  (9th  Cir.  1942).)  Such  abuse  occurs  "only  where  no 
reasonable  man  would  take  the  view  adopted  by  the  trial 
court."  (Id.)  The  reasonableness  of  the  trial  court's 
action  becomes  apparent  when  appellant's  arguments  are 
examined  in  detail. 


A.  APPELLANT  WAS  NOT  PREJUDICED  BY  THE  LAPSE  OF 
TIME  BETWEEN  THE  COLLISION  AND  THE  FILING  OF  THE 
LIBEL. 

In  the  first  argument  in  support  of  its  claim  of  preju- 
dice appellant  requests  this  court  to  take  judicial  notice 
of  events  in  Vietnam,  contending  that  its  investigation  of 
the  collision  "was  severely  affected  by  the  war.  .  .  ." 
(AOB  58.)  No  reference  to  the  record  is  made  in  sui^port 
of  tliis  contention.  We  are  not  told  in  what  way  the 
effect  of  the  war  in  Metnam  was  felt  by  a  Chinese  steam- 
ship company,  a  Chinese  vessel  and  its  Chinese  crew. 
Judicial  notice  of  the  war  may  be  proper,  but  the  rhetoric 
of  appellant's  brief  is  the  only  connection  between  that 
war  and  api)ellant's  ability  to  j^repare  its  case. 

Appellant  also  notes  that  certain  witnesses  were  not 
available  at  the  time  of  trial.   (AOB  59.)   The  effect  of 
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I  heir  ab.soncp  u))|M'llanl  docH  not  Htatc.  Candor  n'*|uirfH 
appellee  to  eonc(!(le  that  its  caHc  would  liave  l».|.n 
sd-on^nT  if  til.-  Iiehnsnian  and  watch  offin-r  of  the  lllinoia 
had  been  availal)Ie  to  testify.  Ajiprjifc  also  re^r(-tH  that 
its  witness  on  the  issue  of  damages  was  killed  in  an  auto- 
mobile accident  shortly  before  t!i«-  trial.  (Tr.  192:7-9.) 
A  reading  of  tlie  record,  however,  liardly  supports  the 
inference  that  these  gentlemen,  liad  they  a|)peared,  would 
iiave  been  the  linchpins  upon  which  the  success  of  either 
side's  case  was  dependent. 

Ai)pellant  further  argues  tliat  certain  of  its  witnesses 
wdiose  testimony  was  presented  by  deposition  were 
**  'hazy,  vague  and  uncdear'  on  several  important  points 
in  issue."  (AOB  59.)  No  citation  to  the  record  is  made 
in  supi)ort  of  this  argument.  The  chief  witnesses  for  aj)- 
pellant  were  Phan-\'an-l)y,  pilot  of  the  Union  Star,  and 
Captain  S.  D.  Hu,  the  vessel's  master.  A  reading  of  their 
testimony  (Tr.  198-224;  225-254;  259-286)  clearly  indi- 
cates that  their  recollection  of  the  collision  was  not 
significantly  impaired  at  the  time  of  their  depositions. 

In  its  final  contention  on  the  issue  of  prejudice  ap]iel- 
lant  asserts  that  "because  of  the  i)assage  of  time"  the 
master  of  the  Union  Star  testified  at  his  New  York  dejjo- 
sition  "without  having  the  vessel's  deck  log  book  available 
to  liim.  ..."  (AOB  59.)  The  inference  which  appellant 
desires  to  be  drawn  is  that  the  log  became  unavailable 
because  of  the  i)ussage  of  time  between  the  collision  and 
the  filing  of  the  libel.  The  record,  however,  reveals  the 
invalidity  of  such  an  inference.  Toward  the  end  of  trial 
appellant  offered  into  evidence  what  its  counsel  described 
as  "a  copy  of  our  rough  log  book  dated  August  2G,  liHk), 
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which  covers  the  full  period  in  which  the  collision  oc- 
curred. .  .  ."  (Tr.  290:25-291:2.)  When  asked  by  appel- 
lee's counsel  when  the  copy  was  made  appellant's  counsel 
replied,  "1961,  January  of  '61."  (Tr.  291:12.)  Counsel 
did  not  offer  any  explanation  in  the  trial  court  why  the 
copies  thus  obtained  and  later  introduced  at  trial  were 
not  provided  to  the  master  at  his  deposition.  Whatever 
the  reason,  the  record  demonstrates  that  the  absence  of 
the  log  was  not  related  to  the  time  api^ellee  chose  to  file 
its  libel. 

Against  appellant's  allegation  of  prejudice  stands  the 
record  of  the  trial.  This  record  establishes  that  the  testi- 
mony of  the  most  significant  witnesses  to  the  collision  was 
presented  to  the  trial  court  and  that  all  relevant  records 
required  by  either  side  were  available  at  the  trial.  The 
trial  judge,  to  whose  discretion  decision  of  the  issue  was 
conmiitted,  found  no  prejudice  to  appellant.  The  record 
suf>ports  that  finding  and  appellee  respectfully  submits 
that  no  basis  exists  for  its  overturning  by  this  court. 


B.     THE  DELAY  IN  FILING  THE  LIBEL  WAS  EXCUSABLE. 

Appellant  asserts  that  "the  record  contains  absolutely 
no  evidence  resembling  an  excuse  by  appellee  for  its 
admitted  delay  in  filing  the  libel."  (AOB  60.)  This  asser- 
tion ignores  the  evidence  adduced  at  trial  w^hich  revealed 
a  pattern  of  early  investigation,  unsuccessful  settlement 
efforts  and,  finally,  litigation.  In  holding  that  wliatever 
delay  which  occurred  was  reasonable  and  excusable  (im- 


plirit    in    i(s   fiiidinK  n^min.st   laclirsj    tli.-   trial   court  con- 
sidcicd   the   IdllowiTiK   Hurts  :'■' 

1.  Tlic  collision  occurred  on  Au^ni.-t  2(i,  JIHIO,  in  tin- 
Mioiitli  of  the  Sai^^on  River.  ( Appcllunt  haH  at  no  time 
contended  that  it  was  not  aware  of  the  owurrence  of  the 
collision  at  or  ver>  soon  alter  the  time  of  its  occur- 
rence.) 

2.  On  July  7  and  duly  IS,  IDdl,  counsel  f,,i-  appellee 
and  apjK'llant  exchan^^ed  letters  of  ^'uarantee  issued  on 
behalf  of  the  underwriters  concerned  in  order  to  avoid 
seizure  of  the  vessels  involved  in  the  collision.  (Tr.  .'J.30: 
lG-20.) 

3.  On  December  20,  19G1,  counsel  for  appellee  wrote 
to  counsel  for  apijcllant,  stating  as  follows: 

''When  we  obtained  the  letter  of  guarantee  in  lieu 
of  seizing  the  ship,  it  was  our  understanding  that  you 
were  going  to  review  your  file  ])articularly  as  it  re- 
lates to  the  damage  statement  of  the  Union  Star,  and 
we  were  then  going  to  sit  down  and  see  if  we  could 
come  to  any  agreement  on  the  case  without  the  ne- 
cessity of  filing  suit  and  going  through  the  time- 
wasting  process  of  a  lot  of  pleadings. 

"Our  client  has  inquired  several  times  as  to  prog- 
ress, and  we  have  had  to  rejjort  no  progress. 

"Will  you  please  consider  this  at  your  early  con- 
venience and  contact  us!"   (Tr.  330:24-331:11.) 


I'' Appellant  "disputes  that  appellee  properly  introduced  a  single 
item  of  evidence  relevant  or  admissible  to  refute  the  defense  of 
laches."  (AOB  61.)  Typically,  no  elaboration  of  this  a/wertion 
is  made,  and  two  sentences  later  appellant  concedes  ar^endo  that 
adiiiissiblo  ovidonco  was  prosoiitod.  Ilavinsr  conceded  its  admissi- 
bility, appellant  then  contends  that  the  evidence  wa-s  irrelevant, 
(AOB  61.)    The  illogie  of  tliis  ai-gimieut  is  appai'eut. 
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4.  On  ]\lay  11,  1962,  appollant's  counsel  forwarded  to 
a])pellee's  counsel  statements  of  vessel  personnel  and 
copies  of  vessel  documents,  log  book  entries  and  bell  book 
entries.  The  letter  accomj^anying  these  documents  con- 
cluded : 

**The  writer  will  be  out  of  town  until  the  week  of  the 
28th,  but  will  arrange  to  discuss  this  matter  further 
with  you  as  soon  as  practicable  after  his  return." 
(Tr.  332:11-14.) 

5.  On  June  26,  1962,  appellant's  counsel  wrote  to  ap- 
pellee's counsel  requesting  the  particulars  of  the  damage 
to  the  Illinois.  (Tr.  332:15-18.) 

6.  On  September  14,  1962,  over  two  years  after  the 
collision,  apijellant  instituted  suit  against  appellee  in 
Formosa.  This  suit  was  later  dismissed  for  lack  of  juris- 
diction. (Tr.  332:19-21.) 

7.  On  October  10,  1962,  appellant's  counsel  wrote  to 
appellee's  counsel  contending  that  China  Union  Lines, 
Ltd.  was  not  liable  for  certain  portions  of  the  damages 
clamied  in  behalf  of  the  Illinois.  (Tr.  332:22-333:2.) 

8.  On  June  14,  1963,  appellee  filed  its  libel  in  this 
action. 

9.  On  September  23,  1963,  appellant  filed  its  answer 
and  accompanied  it  with  a  cross-libel  alleging  that  the 
Illinois  was  solely  at  fault  in  the  collision  between  it  and 
the  Union  Star. 

Thus,  the  record  reveals  that  appellant  knew  of  the 
collision,  that  it  was  aware  of  the  possibility  of  litigation, 
that  it  participated  in  a  continuing  exchange  of  informa- 
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tion  with  apiM'lIc^',  und  that  both  hIcIph  wen*  actively 
cngugc'd  in  crfortH  to  resolve  the  (liKjjute  short  of  litiKa- 
tion.  Moreover,  jus!  nine  iiiontlis  l)efore  ujiiM-lh'*.  coi-i- 
iiieneed  its  aelion  a|)|.cllaiil  whs  suniciently  confident  of 
its   position   to   initiate;  suit  against  appelN-e. 

Ai)pellant  relies  heavily  upon  thf  dceisicui  in  Honda 
Cia.  Maritima,  IS. A.  v.  MV  Dar/ali,  2.']!)  V.  Supp.  447,  19G4 
A.M.C.  2118  (S.D.N.Y.  UKU).  The  court  there  h.-hl  that 
an  agreement  to  appear  was  not  ah>ne  suffieient  to  excuse 
delay.  Tliere  is  no  indication  that  anything  further  trans- 
pired between  the  parties,  as  is  the  case  in  the  present 
action.  As  this  court  observed  in  Bruwn  i:.  Kaylcr,  273 
F.2d  588  (9th  Cir.  1959): 

"Each  case  [involving  laches]  must  be  d<'termined 
according  to  its  own  particular  circmnstances,  and 
it  is  rare  to  find  the  circumstances  in  one  case  to  be 
exactly  the  same  as  the  particular  circumstances  of 
another  case."  (273  F.2d  at  592.) 

In  the  x:>resent  case  ai)])ellant's  own  counsel  gave  perhajjs 
the  best  indication  why  litigation  was  finally  resorted  to 
by  appellee.  Toward  the  end  of  trial  the  following  col- 
lo({uy  occurred  between  the  court  and  appellant's  counsel: 

''The  Court:  1  suppose  you  have  covered  all  the 
area  of  possible  adjustment? 

"Mr.  Phillips:  There  has  been  a  discussion  over 
a  period  of  years  in  this  and  1  believe  more  than 
likely  one  of  the  ditliculties  is  the  larger  amount  of 
damages  that  the  Illinois  has  sustained  and  tlierefore 
creates  difliculties  from  a  settlement  posture."  (Tr. 
254:22-255:4.) 
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Appellant  respectfully  submits  that  delay  in  filing  suit 
is  reasonable  and  excusable  where  the  record  reveals,  as 
it  does  here,  a  continuum  of  activity  on  each  side  during 
the  period  between  the  incident  giving  rise  to  the  dispute 
and  the  institution  of  legal  action  to  effect  its  resolution. 


VI.  THE  TRIAL  COURT  PROPERLY  EXCLUDED  EVIDENCE 
OFFERED  BY  APPELLANT  CONCERNING  REPAIR 
COSTS  IN  JAPAN 

At  trial  appellant  sought  to  introduce  testimony  con- 
cerning repair  costs  in  Japan.  (Tr.  306:8.)  The  trial  court 
excluded  this  evidence  on  the  basis  of  irrelevancy,  and 
appellant  assigns  this  exclusion  as  error.  (AOB  62-66.) 

In  support  of  its  contention  appellant  relies  upon 
Restatemeni,  Torts,  section  918,  which  provides  that  a 
person  injured  by  the  tort  of  another  is  not  entitled  to 
recover  damages  for  harm  ''he  could  have  avoided  by  the 
use  of  due  care  after  the  commission  of  the  tort."  Ap- 
pellee has  no  quarrel  with  this  fundamental  principle, 
which  also  finds  expression  in  the  various  decisions  cited 
by  appellant.  (AOB  64-65.)  The  doctrine  of  mitigation  as 
stated  by  api)ellant  is  not  applicable  here  because  the 
trial  court  held  that  the  provisions  of  appellee's  Govern- 
ment subsidy  contract  (discussed  infra)  required  appellee 
to  have  the  Illinois  repaired  in  a  United  States  shipyard. 
Appellee  was  therefore  in  no  position  to  "avoid"  any  pos- 
sible higher  repair  cost  which  may  have  resulted.  Given 
this  circumstance  the  testimony  of  Mr.  Martignoni  offered 
on  the  su]),jo('t  of  repaii'  costs  in  Japan  was  obviously 
irrelevant  and  was  (juite  properly  excluded  by  the  trial 
court. 
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VII.  REPAIRS  TO  APPELLEE  S  VESSEL  WERE  PROPERLY 
ACCOMPLISHED  IN  THE  UNITED  STATES  IN  AC- 
CORDANCE WITH  ITS  GOVERNMENT  SUBSIDY  CON- 
TRACT 

A.  APPELLEE'S  SUBSIDY  CONTRACT  WITH  THE  GOVERN- 
MENT REQUIRED  REPAIRS  TO  BE  ACCOMPLISHED  IN  THE 
UNITED  STATES. 

Al)i)('llant  concedes  (A()I5  IIS)  tliat  al  all  relevant  tinien 
appellee's  vessel,  the  Illinois,  was  ojM'rated  under  a  Gov- 
ernment subsidy  contract  made  pursuant  to  the  Merchant 
Marine  Act,  193(i.  (4()  U.S.C.A.  §§1101-1294.)  That  act 
l)rovides  in  i)art : 

"fT]he  ()i)era(or  shall  perform  rei>airs  to  fits]  sub- 
sidized vessels  within  the  continental  limits  of  the 
United  States,  except  in  an  emergency."  (4G  U.S.C.A. 
§1176(7).) 

Section  II-4  of  api)€llee's  contract  with  the  Government 
contains  a  similar  provision : 

''[Tlhe  0])erator  shall  ])erfonii  rei)airs  to  any  such 
[subsidized]  vessel  witliin  tlie  continental  limits  of  the 
United  States,  except  in  an  emergency."  (Exh.  R, 
160:102.) 

Appellant  attempts  to  avoid  the  i)lain  meaning  of  the 
act  and  appellee's  contract  by  characterizing  the  damages 
suffered  by  the  IHi)wi^  as  an  ''emergency"  which  would 
have  permitted  repairs  to  have  been  accomplished  outside 
of  the  United  States.  The  word  "emergency",  the  mean- 
ing of  which  connotes  a  pressing  need  calling  for  inune- 
diate  action,  is  clearly  inapposite  to  the  status  of  the 
Illinois  following  the  collision.  As  api^ellant's  counsel 
noted  in  his  opening  statement  in  the  trial  court,  "each 
vessel  .  .  .  accomplished  tomi>orary  repairs  and  .  .  .  about 
eiglit  hours  later  ...  she  [the  Illinois]  got  under  way  and 
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went  on  to  lier  next  port."  (Tr.  7:12-15.)  A  ship  wliieli  is 
able  to  proceed  on  her  voyage  follo\ving  a  collision  is 
clearly  not  involved  in  an  emergency,  and  appellee  most 
certainly  would  have  breached  its  subsidy  contract  had  it 
directed  the  Illinois  to  a  foreign  shipyard  for  repairs. 


B.  THE  LEGISLATIVE  HISTORY  OF  SECTION  1176(7)  OF 
TITLE  46,  UNITED  STATES  CODE,  SUPPORTS  APPELLEE'S 
CONTENTION  THAT  IT  WAS  REQUIRED  TO  REPAIR  ITS 
VESSEL  IN  THE  UNITED  STATES. 

Appellant  quotes  (AOB  70-71)  a  remark  made  on  June 
19,  1936,  by  Senator  Copeland  in  the  course  of  debate  over 
the  proposed  Merchant  Marine  Act.  In  this  regard  ap- 
pellant's ploy  of  quoting  out  of  context  may  be  over- 
looked because  even  when  the  senator's  remark  is  read 
in  context  it  is  not  clear  to  what  portion  of  the  act  he 
had  reference.  Portions  of  the  Congressional  Record  ig- 
nored by  appellant  do  make  clear,  however,  that  Senator 
Copeland  was  not  referring  to  the  present  section  1170(7). 
On  June  18,  1936,  Senator  Bone  posed  a  question  to 
Senator  Copeland  concerning  the  repair  of  American  ves- 
sels in  foreign  yards.  He  said: 

''Mr.  President,  I  should  like  to  ask  the  Senator 
in  charge  [Copeland]  of  the  pending  bill  whether  any 
provision  is  to  be  made  to  reach  a  situation  of  this 
kind[:] 

"The  Senators  from  Washington  have  telegraphic 
protests  from  the  Pacific  coast  against  the  action  of 
a  certain  steamship  company  or  companies  out  there 
which  have  been  docking  and  repairing  these  heavily 
'sugared'  boats  in  Chinese  dry  docks  with  Chinese 
labor.  ...  1  think  there  should  be  language  in  the 
bill  which  will  make  it  impossible  for  the  American 
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tax[)aytus  to  be  oonipcllod  lo  provide  t}ip  money  for 
lieavily  snbsidi/in;;  tliese  boats  whidi  are  rcpaircMl 
in  Chinese  docks  and  shipping  vardH." 

Senator  Copeland  re])li('d: 

"Mr.  President,  I  will  say  to  the  Senator  from 
Washin^^ton  that  tlie  Senator  from  PennHylvania  .  .  . 
has  just  offered  an  amendment  to  cover  the  very 
matter  the  Senator  has  in  mind,"  (80  Con^^  l^c.  iiDlD 
(193G).) 

The  amendment  referred  to  is  now  section  117G(7)  of 
Title  4().  AVhen  it  was  presented  to  the  Senate  on  June  19, 
1936,  Senator  Borah  asked  Senator  Copeland  concerning 
its  effect.  He  gave  the  following  explanation : 

''As  I  understand,  the  intention  is  to  re(|uire  the 
use  of  materials  the  product  or  manufacture  of  the 
United  States  in  repairing  vessels,  and  that  so  far  as 
possible  repairs  shall  be  made  in  continental  Ameri- 
can shipyards." 

"Mr.  Guffey  [of  Pennsylvania] :  The  Senator  has 
correctly  stated  the  purpose  of  the  amendment." 

"Mr.  Copeland:  So  far  as  I  am  concerned,  I  join 
my  distinguished  colleague  on  the  coimnittee  in  favor- 
ing the  amendment."  (80  Cong.  Rec.  1UU77-1UU78 
(1936).)  (Emphasis  added.) 

Appellant's  interpretation  of  the  legislative  history  is 
thus  misleading  and  demonstrably  incorrect. 
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C.  APPELLANT  IS  LIABLE  FOR  THE  COST  OF  REPAIRS  AC- 
COMPLISHED IN  THE  UNITED  STATES  PURSUANT  TO  ITS 
GOVERNMENT   SUBSIDY  CONTRACT." 

In  further  reiteration  (AOB  71)  of  its  unsupported 
contention  that  the  cost  of  repairs  made  in  the  United 
States  was  an  improper  measure  of  damages,  appellant 
relies  on  the  decision  in  Robins  Dry  Dock  S  Repair  Co. 
V.  Flint,  275  U.S.  303,  72  L.ed.  290  (1927),  where  Justice 
Holmes  held  that  a  time  charterer  could  not  recover  from 
a  dry  dock  company  for  damages  and  delay  in  use  of  a 
vessel  as  a  result  of  injury  to  the  vessel's  propeller  dur- 
ing the  semi-annual  diydocking  required  by  the  charter 
party.  It  is  apparent  that  appellee's  position  is  not  anal- 
ogous to  that  of  the  time  charterer  in  Robins  as  appellant 
suggests,  but  rather  to  that  of  the  vessel  o^\^ler.  It  is  un- 
deniably the  law  that  a  recoverable  item  of  collision 
damage  is  the  loss  of  hire  suffered  by  a  vessel  in  col- 
lision whose  charter  is  interrupted.  {United  States  v. 
Panama  Transp.  Co.,  174  F.  Supp.  592,  1959  A.M.C.  1435 
(S.D.N.Y.  1959).)  In  passing  it  may  be  noted  that  the 
broad  statement  by  Justice  Holmes  quoted  in  appellant's 
brief  (AOB  71)  has  previously  troubled  this  court  (Bor- 
cich  V.  Ancich,  191  F.2d  392  (9th  Cir.  1951)  (following 
Robins);  Carbone  r.  Urcich,  209  F.2d  178  (9th  Cir.  1953) 
(on  similar  facts  overruling  Borcich  and  distinguishing 


14 In  the  district  court  appellant  argued  that  any  amounts  re- 
ceived by  appellee  from  the  Government  in  direct  or  indirect 
reimbui'sement  of  the  cost  of  repairing  the  JUinois  should  be  de- 
ducted from  the  total  repair  bill.  The  decision  of  this  court  in 
Gypsum  Carrier,  Inc.  v.  Handehman,  307  F.2d  525  (9th  Cir. 
1962),  concerning  the  collateral  source  doctrine  ha.s  apparently 
persTiaded  appellant  to  abandon  the  contention  on  appeal.  The 
argument  now  advanced  takes  a  different  tack,  but  follows  an 
equally  misdirected  course. 
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Robins),   and   llobins   clearly    (l(!.s(!rveK    no    considoration 
whore  it  is  not  in  point. 

Appi'JIaiit  al.so  relics  upon  Jladlcij  i  .  IJaxcndalc,  [)  Kx. 
'34],  156  Eng.  Kcp.  145  (1S54),  and  then  is  forced  to  con- 
cede its  inapplicabilily  to  tlic  picsent  case  because  there 
is  "no  contractual  relationship  Ixitween  the  parties 
here.  .  .  ."  (AOB  72.)  Finally,  apiM'llant  cites  Weyer- 
liacuscr  S.iS.  Co.  v.  United  ti talcs,  372  U.S.  597,  10  L.cd.  2d 
1  (19(53),  for  the  proposition  that  "the  full  scoi)(!  of  the 
admiralty  rule  of  damages  must  prevail  over  contrary 
provision  and  the  absence  of  a  contractual  relationship 
between  the  parties  is  not  conclusive."  (AOB  72.)  In 
Weyerhaeuser,  the  Supreme  Court  held  that  a  private 
vessel  owner  was  entitled  to  recover  as  part  of  collision 
damages  from  the  United  States  sums  paid  in  settlement 
of  a  personal  injury  claim  made  by  a  Civil  Service  worker 
employed  on  the  Government  vessel  involved,  notwith- 
standing the  fact  that  the  employee  had  received  com- 
pensation under  the  Federal  Employee's  Compensation 
Act,  stating  that  "the  full  scope  of  the  divided  damages 
rule  must  i)revail  over  a  statutory  provision  which,  like 
the  one  involved  in  the  present  case,  limited  the  liability 
of  one  of  the  shipowners  with  respect  to  an  element  of 
damages  incurred  liy  the  other  in  a  mutual  fault  col- 
lision." (372  U.S.  at  603,  10  L.ed.  2d  at  6.)  The  jwint 
decided  in  Wejferliaeiiser  has  no  application  here,  even  as 
distorted  by  appellant. 
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D.  THE  TREATY  OF  FRIENDSHIP,  COMMERCE  AND  NAVIGA- 
TION BETWEEN  THE  UNITED  STATES  OF  AMERICA  AND 
CHINA  IS  INAPPLICABLE  TO  THE  QUESTION  OF  APPEL- 
LEE'S DAMAGES. 

Althou^li  the  gossamer  threat  of  appellant's  argument 
(AOB  72-73)  is  difficult  to  follow  it  appears  to  rest  on  the 
premise  that  an  award  of  damages  based  on  the  cost  of 
repairs  in  a  United  States  shipyard  would  accord  Ameri- 
can vessels  more  favorable  treatment  than  Chinese  vessels, 
in  violation  of  the  Treaty  of  Friendship,  Commerce  and 
Navigation  with  the  Republic  of  CTiina,  November  4,  1946. 
([November  30,  1948]  T.LA.S.  No.  1871.) 

In  Restatement  (Second),  Foreign  Relations  Law  of  the 
United  States,  Section  146  (1965),  the  following  guideline 
is  established  for  the  interpretation  of  a  treaty: 

*'The  extent  to  which  an  international  agreement 
creates,  changes,  or  defines  relationships  under  inter- 
national law  is  determined  in  case  of  doubt  by  the 
interpretation  of  the  agreement.  The  primar\^  object 
of  interpretation  is  to  ascertain  the  meaning  intended 
by  the  parties  for  the  terms  in  wliich  the  agreement 
is  expressed,  having  regard  to  the  context  in  which 
they  occur  and  the  circumstances  under  which  the 
agreement  was  made.  This  meaning  is  determined  in 
the  light  of  all  relevant  factors." 

The  speciousness  of  appellant's  syllogistic  argument  be- 
comes apparent  from  even  a  casual  examination  of  the 
treaty  in  (question.  Such  examination  reveals  that  the 
purpose  of  the  treaty  was  far  more  humble  than,  as  ap- 
pellant suggests,  to  abrogate  significant  portions  of  the 
laws  governing  the  United  States  maritime  industiy. 

Appellant  relies  on  paragraph  1  of  article  XXII  of  the 
treaty,  which  provides  in  relevant  part : 
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**Th(;  vesscl.s  and  cHiT^fX'.s  oi"  oitlicr  1 1  Ik''  Cf>ntrac'tin^ 
Party  shall,  within  the  ports  .  .  .  of  the  other  Hi^h 
Contracting  J*arty,  in  all  re.spects  be  accorded  treat- 
ment no  less  favorahh;  than  the  treatment  aeeorded 
to  the  vessels  and  cargoes  oi"  sucli  other  High  Con- 
tracting Party.  ..." 

Ai)pellant  ignores  the  remaining  paragraphs  ol'  article 
XXll,  which  shed  considerable  light  on  the  meaning  which 
should  be  attached  to  i)aragrapli  1.  I'aragra})h  '2  pro- 
scribes the  levy  on  Chinese  vessels  of  duties  of  tonnage, 
harbor  pilotage,  lighthouse  and  (piarantinc  which  do  not 
equally  ai)ply  to  American  vessels.  In  paragra])h  o  charges 
on  i)assengers,  passenger  fares,  freight  money  and  the  like 
are  not  to  be  applied  so  as  to  give  one  country  an  advan- 
tage over  the  other.  The  next  paragraph  provides  that 
competent  pilots  are  to  be  made  available,  and  paragraph 
5  gives  assurance  that  if  a  Chinese  vessel  in  distress  puts 
into  an  American  port,  "it  shall  receive  friendly  treatment 
and  assistance.  .  .  ."  The  sixth  and  final  paragraph 
promises  to  accord  Chinese  vessels  treatment  no  less 
favorable  than  that  accorded  vessels  of  any  third  country. 
Considered  in  context,  the  provisions  of  article  XXII  are 
obviously  directed  to  the  establishment  of  equality  in  the 
ordinary  course  of  commerce  between  the  two  parties,  and 
paragraph  1  thereof  cannot  reasonably  bear  tlie  strained 
meaning  wliich  appellant  asks  this  court  to  apply. 


Vm.  THE  COST  OF  DRY-DOCKING  THE  ILLINOIS 
WAS  PROPERLY  INCLUDED  IN  THE  DAMAGES 
AWARDED  APPELLEE  BY  THE  TRIAL  COURT 

Appellant  contends    (A()r>  ()()-(i7,   73-75)    that   ai)pellee 

failed  to  establish  the  reasonableness  of  its  repair  cost 
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ill  regard  to  tlie  item  concerning  the  drj-docking  of  the 
Illinois.  In  support  of  this  contention  appellant  relies 
upon  the  testimony  of  its  expert  witness,  John  Walsh.  Mr. 
Walsh  was  of  the  opinion  that  dry-docking  was  unneces- 
sary because  replacement  of  the  plate  involved  could  have 
been  accomplished  by  appropriate  ballasting  and  placing 
of  weights  on  the  Illinois.  (Tr.  311 :16-312:13.)i^  He  ad- 
mitted that  his  opinion  was  based  solely  on  the  survey 
report  made  Mr.  Frank  George  of  Pillsbury  &  Martignoni, 
who  Mr.  Walsh  agreed  was  one  of  the  best  marine  sur- 
veyors in  the  city  of  San  Francisco.  (Tr.  313:20-22.) 
This  report  (Ex.  0)  was  received  into  evidence  at  the 
request  of  appellant's  counsel.  (Tr.  312:14-16.)  Examina- 
tion of  this  report  reveals  that  the  decision  to  dry-dock 
the  Illinois  was  made  only  after  careful  consideration.  Mr. 
George's  preliminary  conclusion  was  that  dry-docking 
would  not  be  required.  (Ex.  0,  p.  7.)  When  the  vessel 
arrived  at  the  shipyard  a  supplementary  survey  was  held 
by  Mr.  George  in  company  with  four  other  surveyors. 
(Ex.  0,  p.  8.)  Upon  reexamination  of  the  damaged  areas 
Mr.  George  concluded  that  '*  since  the  lower  seam  of  plate 
H-6-S  was  only  approximately  4''  above  floating  waterline 
of  vessel  ...  it  would  be  necessarv^  to  dry  dock  vessel  at 
this  time  to  renew  plate  H-G-S."  (Ex.  0,  p.  8.)  Mr.  Walsh 
conceded  that  he  had  no  knowledge  of  the  conditions  per- 
taining at  the  time  the  Illinois  was  dry-docked,  that  dry- 
docking  would  in  any  event  add  a  margin  of  safety,  and 


15 Appellant  states  that  Mr.  Walsh  "concluded  that  dry  docking 
might  easily  have  boon  necessary  })y  reason  of  rcpaii*s  or  mainte- 
nance UTirelated  to  collision  damages."  (AOB  74.)  This  statement 
is  unsui)])orted  l)y  citation  to  the  record,  most  probjibly  ])ecause 
the  conclusion  was  never  uttered  by  Mr.  Walsli  Init  only  by  appel- 
lant's counsel  during  argument  on  an  objection.  (See  Tr.  314:7-11.) 
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that  his  vi(!w  simply  roflected  a  dispute;  botwofn  expcrtH. 
(Tr.  3l5:24-;jl(]:21.)  Tho  district  court  elected  to  follow 
the  judgment  of  Mr.  George  rather  than  Mr.  Walsh.  Ap- 
pellee respectfully  submits  that  no  basis  exists  for  holding 
this  election  to  be  clearly  erroneous,  and  the  award  of 
damages  covering  the  cost  of  dry-docking  tin*  Illinois 
shouJd  therefore  be  upheld. 


CONCLUSION 

Although  the  amount  at  issue  is  comparatively  small 
for  a  maritime  collision,  the  issues,  both  factual  and  legal, 
are  quite  complex.  The  district  judge  was  faced  with  con- 
tradictory testimony  and  a  record  with  conflicts  almost 
impossible  to  resolve. 

The  district  court  gave  careful,  meticulous  attention 
to  the  numerous  contentions  of  the  parties,  to  the  testi- 
mony and  to  all  of  the  evidence.  The  record,  we  submit, 
leaves  a  firm  and  definite  conviction  that  justice  has  been 
done,  rather  than  a  conviction  that  a  mistake  has  been 
conmiitted.  The  judgment  of  the  district  court  should  be 
affirmed. 

Dated,  San  Francisco,  California, 
December  5,  1966. 

Respectfully  submitted, 
LiLLicK,  Geary,  Wheat,  Adams  &  Charles, 

WiLLARD   G.   GiLSON, 

D.  Thomas  McCune, 

Atfornejfs  for  Appellee 
States  Steamship  Company, 
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Certificate  of  Counsel 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that, 
in  my  opinion,  the  foregoing  brief  is  in  full  compliance 
\vith  those  rules. 

WiLLARD   G.   GiLSON, 

Of  Attorneys  for  Aypellee 
States  Steamship  Company. 
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No.  20,920 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


China  Union  Lines,  Ltd., 

a  corporation, 

Apj^ellant, 

vs. 

States  Steamship  Company, 

a  corporation, 

Appellee. 


CLOSING  BRIEF  FOR  APPELLANT 
CHINA  UNION  LINES,  LTD. 


I 

INACCURACIES  IN  APPELLEE  S  BRIEF 
There   are   certain   inac<?uracies   and   misleading   infer- 
ences in  Appellee's  brief  which  should  be  pointed  out  so 
that  the  Court  may  fairly  \veip:h  the  contentions  of  the 
parties. 

1.  At  the  bottom  of  pas^e  S,  Appellee  implies  that  there 
is  proof  of  a  strong:  current  in  the  Coconut  Bay  area  by 
pointing  out  that  the  UNION  STAR  changed  heading 
221/^  degrees  from  the  time  she  anchored  mitil  she  got 
underway.  Actually  the  UNION  STAR's  heading  changed 


only  12  degrees  from  due  north  to  348°.  When  one  realizes 
that  the  UNION  STAR  was  at  anchor  for  four  hours,  this 
change  is  hardly  indicative  of  a  current  which  would  turn 
the  ILLINOIS  40°  in  a  contrary  direction  in  about  ten 
minutes. 

2.  At  the  bottom  of  page  10,  Appellee  implies  that 
Captain  Sorenson  regularly  navigated  the  ILLINOIS  out 
of  the  Saigon  River  in  reliance  on  the  exit  range.  Yet 
Captain  Sorensen  testified  that  the  exit  range  was  not 
usually  pointed  out  but  was  pointed  out  by  the  pilot  on 
this  one  trip  because  the  sea  buoy  was  missing  ( TR  107 : 
11-25) ;  Pilot  Hai  noted  that  the  exit  along  the  range  line 
with  the  sea  buoy  missing  was  difficult  (TR  42:20-25,  43: 
1-4). 

3.  At  the  bottom  of  page  11  in  the  footnote,  Appellee 
implies  that  the  quotation  in  Appellant's  brief  is  false. 
Actually,  the  citation  is  correct  and  the  disagreement  re- 
lates to  the  inference  to  be  derived  from  the  language. 

4.  At  the  bottom  of  page  11  in  the  footnote.  Appellee 
implies  that  there  were  no  other  witnesses  not  produced 
by  ILLINOIS  who  knew  the  details  of  the  navigation  of 
the  ILLINOIS,  yet  counsel  for  Appellee  admitted  that  the 
Junior  Third  Officer,  who  was  on  the  bridge  of  the 
ILLINOIS,  Garfield  Greene,  was  contacted  by  Appellee 
for  a  deposition.  (Thereafter  Mr.  Greene  was  said  to  be 
unavailable.) 

5.  At  the  top  of  page  16,  Appellee  implies  that  the 
chart  attached  to  Appellant's  brief  is  improperly  drawn 
and  misleading.  Actually,  the  angle  of  the  exit  range 
represented  in  both  Appellant's  and  Appellee's  briefs  are 


exactly  the  .saino  (182").  The,  (lilfcicnce  is  that  Appd- 
lant's  line  is  drawn  along  the  hIkh-c  IIik;  on  I'oint  Vung. 
The  beaiin;^  line  is  defincfl  hy  I'ilot  Dy  as  the  164-foot 
summit  near  Nui  Nua  by  the  Toint  \ung  (Til  2f)r>:24-2o). 
The  range  must  have  been  a  visible  feature,  and  the  .shore 
line  was  probably  the  most  visible  part  of  the  [)oint.  A[>- 
pellee's  line,  on  the  other  hand,  is  drawn  along  the  road 
inland  in  older  to  nanow  the  spa'-e  between  the  line  and 
the  wreck  buoy. 

6.  Api)ellee  im])lies  at  th<'  bottom  of  page  24  that 
there  was  inadequate  room  for  the  UNION  STAR  to  move 
between  the  range  line  and  the  Korhyu  wreck  buoy.  How- 
ever, the  contentions  are  both  erroneous  and  misleading. 
If  ILLINOIS  were  400  meters  from  the  wreck  buoy  and 
UNION  STAR  intended  to  pass  100  meters  fiom  the  buoy, 
this  would  leave  300  meters  (984.30  feet)  between  ILLI- 
NOIS and  UNION  STAR  at  the  time  of  passing,  not  the 
146  meters  stated  by  Appellee.  UNION  STAR  had  a  beam 
of  50  feet.  This  means  that  the  UNION  STAR  would 
have  had  an  area  approximately  18  times  that  required 
for  a  port-to-port  passing  of  the  ILLINOIS.  This  is 
hardly  an  inadequate  area  for  navigation.  Even  if  the 
distance  between  the  vessels  were  146  meters  (479,03  feet), 
tliis  would  still  provide  over  eight  times  tlie  width  neces- 
sai-y  for  safe  passage. 

7.  Appellee,  at  the  bottom  of  page  21  misrepresents  the 
statement  of  Appellant  with  r(\gard  to  The  Cafalina.  It  is 
not  cited  in  Appellant's  Opening  Brief  for  the  proposition 
which  Appellee  contends,  but  rather  for  the  proposition 
stated — that  the  burden  of  ]>roving  the  lookout  was  faulty-, 
i.e.,  inattentive,  was  on  the  vessel  claiming  faulty  lookout. 


n 

APPELLEE  RAISES  ALLEGED  FAULTS  OF  UNION  STAR  NOT 
FOUND  BY  THE  TRIAL  COURT 

The  trial  court  found  that  UNION  STAR  ''violated 
Article  29  of  the  International  Rules  in  failing  to  maintain 
a  proper  lookout."  (Conclusion  of  Law  III,  Record  93:4 
and  5)  The  only  finding  of  fact  actually  made  by  the  trial 
court  related  to  the  question  of  adequacy  of  lookout  (Con- 
clusion of  Fact  VII,  Record  91:16-26).  Appellee  has  not 
appealed  the  failure  to  find  further  fault  on  the  part  of 
UNION  STAR,  and  it  is  not  appropriate  for  Appellee  to 
argue  other  allegations  of  fault  of  UNION  STAR. 

However,  Appellee's  assertions  cannot  be  received 
without  comment.  Even  if  Appellee  could  argue  these 
allegations  at  this  time,  they  should  not  prevail. 

(a)  UNION  STAR  lowered  its  anchor  ball  immediately  upon 
getting  underway  and  did  not  make  a  misleading-  signal 

As  Appellee  points  out,  there  is  a  clear  conflict  of 
testimony.  Appellee  suggests  that  the  testimony  of 
Captain  Hu  and  Pilot  Dy  as  well  as  Captain  Sorensen 
may  be  self  serving  and  that  the  resolution  ought  to 
rest  on  the  testimony  of  PUot  Hai  and  Seaman  Dobas. 
Appellee  agrees  that  the  testimony  of  Captain  Soren- 
sen is  misleading.  Seaman  Dobas'  testimony  is  subject 
to  strong  doubt  as  he  was  on  the  main  deck  of  ILLI- 
NOIS, and  his  vision  forward  was  totally  obscured  or 
at  least  severely  handicapped  by  the  high  forecastle 
and  masthouses  of  the  ILLINOIS.  Captain  Sorensen 
himself  notes  that  an  observer  on  the  main  deck  could 
not   see  the  UNION  STAR    (TR  141:15   to   144:9). 


Hence,  Dobas'  detailed  obsci-vations   of  activity  on 
UNION  STAR  do  not  ring  true. 

Pilot  Ilai  was  in  the  pilot  boat  alongside  the  ILLI- 
NOIS at  1139  (TR  113 :1S).  Tlic  UNION  STAR  got 
underway  only  about  two  minutes  earlier  (Ex  M,  N). 
Considering  the  tinui  required  to  leave  the  bridge  and 
make  way  to  the  deck  of  the  ILLINOIS,  bring  the 
pilot  boat  alongside  and  descend  the  pilot  ladder  into 
the  boat,  Pilot  Hai  probably  loft  the  bridge  of  ILLI- 
NOIS before  or  at  the  time  UNION  STAR  got  under- 
way. Hence,  Pilot  Hai's  statement  that  he  saw  the 
anchor  ball  of  the  UNION  STAR  before  he  left  the 
bridge  of  the  ILLINOIS  is  not  indicative  of  a  failure 
to  lower  the  UNION  STAR  anchor  ball  (TR  43:19- 
20).  Consequently,  the  clear  and  unequivocal  state- 
ments of  Captain  Hu  (TR  229:17-25;  230:1-4)  and 
Pilot  Hai  (TR  204:2-16)  that  they  personally  saw  the 
anchor  ball  of  UNION  STAR  lowered  as  soon  as  she 
got  underway  should  prevail. 

(b)  UNION  STAR  blew  all  required  whistle  signals 

In  a  very  imaginative  section,  Api)ellee  conjectures 
that  the  UNION  STAR  changed  course  from  348°  to 
353°  without  blowing  a  whistle  signal.  This  is  all 
based  upon  the  single  statement  in  the  cross-libel  that 
the  one-blast  signal  was  given  at  the  time  of  the 
UNION  STAR'S  last  starboard  hehn  order  (Appel- 
lee's Opening  Brief  23-24).  Appellee  apparently 
theorized  that  since  the  UNION  STAR  w^as  headed 
east  at  the  time  of  collision,  I^ION  STAR  must 
have  given   a  starboard  helm   order  to   change  her 


heading  eastward.  The  theory  is  ostensibly  that  if  this 
is  the  turn  signaled  by  the  one-blast  signal  that 
Appellee  can  argue  that  at  the  time  UNION  STAR 
changed  course  to  353°,  there  was  no  whistle  signal. 
The  attempt  is  valiant  but  is  not  supported  by  any 
evidence.  The  evidence  is  clear  that  the  UNION 
STAR  sounded  a  one-blast  wliistle  signal  at  approxi- 
mately 1140,  which  was  the  time  that  she  came  to 
course  353°  (Ex  N)  and  about  the  time  that  Captain 
Sorensen  heard  her  one-blast  whistle  signal  very 
shortly  after  his  own  two-blast  signal.  The  signals 
were  blown  almost  simultaneously  (TR  64:22-25; 
65:1-6;  81:23-25;  82:1-6). 

The  fact  that  the  UNION  STAR  was  headed  ap- 
proximately due  east  at  the  time  of  collision  is  ex- 
plained by  the  fact  that  the  UNION  STAR,  as  soon 
as  the  danger  became  apparent,  sounded  a  three-blast 
signal  indicating  her  engines  were  full  astern.  As 
Captain  Hu  and  Pilot  Dy  indicated  and  as  any 
mariner  laiows,  the  reversing  of  a  single  screw  ship 
throws  her  stem  to  the  left  causing  her  heading  to 
change  markedly  to  the  right  (or  in  this  case,  to  the 
east)  (TR  240:14-23;  213:17-21). 


m 

Appellant  hereby  adds  to  the  authorities  cited  in  Section 
II  A  2  of  its  Opening  Brief  (on  the  adequacy  of  UNION 
STAR  lookouts)  the  following  case: 

The  Pilot  Boy,  115  Fed.  873  (4th  Cir.  1902). 


IV 

Appellant  h(jr('l)y  adds  to  the  author! ti oh  citod  in  Section 
III  of  its  Opening  Brief  (on  failiir(!  to  rule  on  various 
specific  faults  alleged  to  determine  proportion  of  fault) 
the  following: 

N.  M.  Paierson  S  Sons,  Limited  v.  City  of  Chicago, 
209  F.  Supp.  576;  19G2  A.M.C.  2215  (N.D.  111. 
E.D.,  1962)  ; 
Staring,  "Contribution  and  Division  of  Damage  in 
Admiralty  and  Maritime  Cases,"  45  Cal.  L.  Rev. 
304  (1957). 

Dated,  San  Francisco,  California, 
December  23,  1966. 

Respectfully  submitted, 
Graham  James  &  Rolph 
Alexander  D.  Calhoun,  Jr. 
Stanley  F.  Gillmar 
David  C.  Phillips 

Attorneys  for  Appellant 
China  Union  Lines. 
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Appellee 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  SOUTHERN  DISTRICT  OF  CALIFORNIA 


BRIEF  FOR  PLAINTIFF- APPELLANT 


JURISDICTIONAL  STATEMENT 
This  action  was  commenced  by  the  United  States,  pursuant  to 
28  U.S.C.  1345,  to  recover  an  erroneous  payment  of  moneys  to  the 

defendant-appellee  upon  his  release  from  active  duty  with  the 

1/ 
United  States  Marine  Corps  (R.  2-3).     A  Judgment  adverse  to 

the  United  States  was  entered  on  February  15,  1966  (R.  92). 

Notice  of  appeal  was  filed  on  April  5,  1966  (R.  93).  This  court 

has  Jurisdiction  to  entertain  the  appeal  pursuant  to  28  U.S.C. 

1291. 

1/  "R"  refers  to  Volume  I  of  the  Transcript  of  Record  on  appeal, 


STATEMENT  OF  THE  CASE 
Apparently  believing  himself  physically  fit  to  remain  on 
active  duty.  Major  William  D.  Pedersen,  service  number  047192, 
United  States  Marine  Corps  Reserve,  the  appellee  herein,  on 
July  3,  1958,  requested  retention  on  active  duty  with  the  regular 
Marine  Corps  establishment  through  September  30^  196O0   However, 
on  July  29,  1958,  appellee  was  notified  that  his  request  for  re- 
tr>ntion  on  active  duty  had  been  disapproved  because  there  was  no 
billet  vacancy  in  the  Regular  Marine  Corps  for  an  officer  of  his 

2/ 

rank  and  qualifications,   and  that  he  would  be  involuntarily 
released  from  active  duty  to  the  Marine  Corps  Reserve  (Pl.  Ex.  1, 
Po  9)0  By   speedletter  from  the  Marine  Corps  Commandant,  dated 
July  29,  1958,  appellee's  comjnanding  officer  was  notified  that 
appellee  was  being  involuntarily  released  from  active  duty  and 
was  eligible  for  readjustment  pay  under  provisions  of  Marine  Corps 
Order  190O.IB  and  Public  Law  84-676  (Pl.  Ex.  1,  p.  6)„  Appellee's 
orders,  dated  September  10,  1958,  stated  that  he  was  involuntarily 
released  from  active  duty  as  of  September  I5,  I958,  and  was 
thereupon  transferred  to  Class  III  United  States  Marine  Corps 
Reserve  and  assigned  to  the  12th  Marine  Corps  Reserve  and  Re- 
cruitment District,  Appellee  was  not  actually  discharged  from 
the  Marine  Corps  Reserve  until  years  later  (Pl.  Ex.  12). 


2/  Appellee  is  a  lawyer  and  his  military  occupational  specialty 
was  that  of  law  officer  (Pl.  Ex.  1,  p,  12). 


His  orders  stated  that  he  was  eligible  for  readjustment  pay 
based  on  10  years,  six  months  and  15  days  of  active  duty,  less 
mustering  out  pay  of  $200  already  paid  hlra  (Pl.  Ex.  1,  p.  5). 
Based  upon  that  service,  appellee  was  entitled  to  readjustment 
pay  of  $3355^  less  the  $200  mustering  out  pay  already  received, 
or  $3155  (PI.  Ex,  6).     Inexplicably,  however,  appellee  received 
Instead  a  check  for  $12,465.17  (Pl.  Ex.  3)  which  represented 
severance  pay  of  $13,220  less  withholding  tax  and  other  deduc- 
tlons    (R,  12).   Neither  In  the  Marine  Commandant's  speedletters 
nor  In  appellee's  orders  releasing  him  from  active  duty  was  there 
any  authorization  for  the  payment  of  severance  pay,  nor  was  there 
any  suggestion  that  appellee  was  being  severed  from  the  service, 
rather  than  being  released  from  active  duty  to  a  reserve  status. 
(Fl.  Ex.  1,  pp.  5,  6,  8). 

On  January  19,  1959^  Just  slightly  more  than  four  months 
after  the  disbursement  of  severance  pay  to  appellee,  Lt.  Col.  R.  E 
Baldwin,  the  chief  of  the  Examination  Branch,  Disbursing  Division 


2/       Readjustment  pay  is  computed  on  the  basis  of  one-half  of 
one  month's  basic  pay  for  the  grade  in  which  the  involuntarily 
released  reservist  is  serving  at  the  time  of  his  release  from 
active  duty  multiplied  by  the  number  of  years  of  active  service. 
A  part  of  a  year  of  service  of  six  months  or  more  is  treated  as 
a  whole  year  for  purposes  of  this  computation  (Pl.  Ex.  10,  p.  5). 
At  the  time  of  his  release,  appellee's  basic  pay  was  $6l0  per 
month  (Pl.  Ex.  2,  p.  2)  and  for  readjustment  pay  purposes  he  had 
11  years  service. 

4/   Severance  pay  was  computed  by  multiplying  the  basic  monthly 
salary  (i6lO)  by  2  and  the  result  by  number  of  years  of  active 
duty  (11;  and  then  subtracting  the  previously  paid  $200  mustering 
out  pay  (Pl.  Ex.  2,  p.  2). 


of  the  Marine  Corps,  Informed  him  by  letter  that  he  had  been  over- 
paid $10,065  at  the  time  of  his  release  from  active  duty  and  re- 
quested appellee  to  repay  that  amount  by  check  or  money  order  to 
the  order  of  the  Treasurer  of  the  United  States  (Pl.  EXo  6). 

By  letter  of  February  7^  1959^  appellee  denied  that  he  had 
been  overpaid  and  refused  to  make  repayment  (PI,  Ex,  7).  Fol- 
lowing two  more  unsuccessful  attempts  by  Lt.  Col.  Baldwin  to 
persuade  appellee  to  return  the  excess  payment  (Plo  Ex.  8,  pp. 
5-7 >   Q)j    the  debt  was  turned  over  to  the  General  Accounting  Of- 
fice for  collection  (Plc  Ex.  8^  p.  l)o   That  Office  was  equally 
unsuccessful  in  obtaining  reimbursement  (Pl.  Exs,  4,  5)c  This 
action  was  brought  by  the  United  States  to  recover  the  erroneous 
payment  of  the  difference  between  the  authorized  readjustment 
payment  and  the  unauthorized  severance  payment^  or  $10^065,  plus 
interest  (R„  2-3). 

At  the  trial,  the  Government  offered  eleven  exhibits  (Tr. 
I  6,  7,  9,  44,  63,  64,  65,  66,   7I.  76,  76).     Exhibit  1  in- 
cluded the  basic  active  duty  agreement  between  the  Government 
and  appellee^,  extensions  thereof,  the  memorandum  denying  a  further 
extension  of  active  duty,  speedletters  from  the  Marine  Corps 
Commandant  authorizing  payment  of  readjustment  pay  to  appellee. 


V   Tr.  I"  refers  to  the  transcript  of  proceedings  held  in  the 
district  court  on  January  17,  1964,  which  is  Volume  II  of  the 
record  filed  in  this  appeal.   "Tr.  II"  refers  to  the  transcript 
of  proceedings  on  January  4,  I966,  which  is  Volume  III  of  the 
record . 


h.     - 


and  the  order  Involuntarily  releasing  appellee  from  active  duty 
with  readjustment  pay.   Exhibits  2  and  3  were  appellee's  pay 
record,  with  entries  showing  credit  for  severance  pay,  and  a 
Treasury  check  In  the  sum  of  $12,465.17  payable  to  and  endorsed 
by  appellee. 

Exhibit  4  Included  appellee's  tax  return  for  1958,  in 
which  he  did  not  report  as  Income  the  disputed  $10,065,  his 
letter  to  the  District  Director  of  Internal  Revenue  explaining 
why  he  failed  to  report  this  sum,  and  an  enclosure  to  that  let- 
ter which  was  a  letter  to  him  from  GAO  dated  May  5,  1959,  de- 
manding reimbursement  to  the  Government  of  $10,065. 

Exhibit  5  was  a  letter  from  appellee  to  GAO  refusing  to 
reimburse  the  Government  but  stating  that  "It  may  be  that  I  will 
end  up  paying  you  the  major  position  of  this  claimed  Indebted- 
ness, since  I  was  a  fool  not  to  have  Insisted  upon  appearance 
before  a  disability  examining  board  [relative  to  alleged  dis- 
ability caused  by  chronic  sinusitis]  prior  to  my  release  after 
eleven  years  of  active  duty  ..."   (Pl.  Ex.  5,  p.  4). 

Exhibits  6  and  8  were  two  letters  from  Lt .  Col.  Baldwin  in- 
forming appellee  of  the  overpayment  and  requesting  repayment  of 
$10,065  and  an  attachment  to  the  second  letter  showing  in  concise 
form  the  credits  and  debits  leading  to  the  overpayments.   Exhibit 
7  was  appellee's  letter  in  response  to  exhibit  6  denying  his  in- 
debtedness . 


These  first  eight  exhibits  were  received  In  evidence  (Tr.  I 
9,  44,  63,  64,  66,  67).  However,  exhibit  9,   a  medical  report  of 
appellee's  pre-release  physical  examination  and  exhibit  11,  a 
letter  from  the  Chief,  Bureau  of  Medicine  and  Surgery  to  the 
Navy  Judge  Advocate  General  reviewing  appellee's  service  medical 
record,  were  not  admitted  Into  evidence  (Tr.  I  7^,  77)^  Exhibit 
10^  a  certificate  of  the  Comptroller  General  certifying  appellee's 
Indebtedness  was  admitted  (Tr.  I  77). 

The  defense  proceeded  on  the  theory  that  the  severance  pay 
was  properly  paid  to  appellee  as  disability  severance  pay»   In 
support  of  this  connection^  appellee  testified  that  he  had 
sinusitis  at  the  time  of  his  release  from  active  duty  in  Septem- 
ber 1958^  which  condition  was  caused  by  a  rapid  descent  from  high 
altitude  m  a  Navy  jet  plane  in  1953  (Tr.  I  47,  48,  49).  He  also  | 
testified  that  at  the  time  of  trial  he  still  suffered  from  the 
sinus  condition  (Tro  I  52).   On  cross-examination,  appellee 
stated  that  he  did  not  know  whether  he  had  ever  been  examined  by 
a  disability  evaluation  board  prior  to  his  release  from  active 
duty  (Tr,  I  64). 

Following  the  presentation  of  evidence  and  arguments,  the 
district  court  ruled  from  the  bench  that  the  Government  had 
failed  to  meet  its  burden  of  establishing  entitlement  to  the 
amount  claimed,  i.e.,  $10,065  (Tr.  I  87-88,  91)  and  that  appel- 
lee did  not  have  the  burden  of  establishing  his  entitlement  to 
the  money  (Tr.  I  87)-  Accordingly,  Judgment  was  entered  in  favor 
of  appellee  (Tr.  74). 


a. 


On  the  appeal  of  the  United  States  from  that  Judgment,  (No, 
19,405),  this  court,  on  March  5,  1965^  "[r]eversed  and  remanded 
for  a  new  trial  which  will  permit  each  side  to  offer  the  evidence 
It  believes  should  be  considered  by  the  trial  court"  (R.  86). 

At  the  new  trial  plaintiff's  exhibits  1  through  8  were  ad- 
mitted In  evidence  with  the  same  numbering  (Tr.  II  5).   The  Comp- 
troller (3enera.l's  certificate,  exhibit  10  at  the  first  trial, 
became  exhibit  9.   New  exhibit  10  was  Marine  Corps  Order  I900.IB, 
In  effect  at  the  time  appellee's  release  from  active  duty,  which 
governed  the  making  of  readjustment  payments  to  members  of  the 
Marine  Corps „   The  Navy  Comptroller's  Manual  was  Introduced  as 
new  exhibit  11,   It  was  In  effect  at  the  relevant  time,  and 
governed  the  making  of  disability  severance  payments  to  members 
of  the  Navy  and  Marine  Corps e   Paragraph  044l87,  subparagraph  a 
of  the  Manual  conditioned  payment  of  disability  severance  pay 
on  members  being  separated  (discharged  from  the  service)  for 
physical  disability,  and  required  specification  In  the  members' 
separation  orders  of  their  entitlement  to  disability  severance 
pay. 

The  Government  also  Introduced  exhibit  12>  appellee's  com- 
plete service  medical  record.  Including  the  medical  report  of 
appellee's  pre-release  physical  examination  In  which  It  was 
stated  that  appellee  was  "qualified  for  active  duty  at  sea  and/or 
foreign  shore  and  for;   RAD"  (Plc  Ex.  12). 


6/  Plaintiff's  exhibit  11  at  the  first  trial,  the  letter  from 
Chief,  Bureau  of  Medicine  and  Surgery  to  the  Navy  Judge  Advocate 
General  was  not  reoffered  at  the  new  trial. 


In  addition  to  the  above  exhibits,  the  Government  introduced  ' 
the  testimony  of  two  expert  witnesses,  Harry  G.  Abajian,  the 
Deputy  Officer  in  charge  of  the  Navy  Finance  Office  at  Long  Beach, 
California,  and  Captain  Albert  E.  Morris,  Senior  Medical  Officer 
at  the  Los  Alamitos  Naval  Air  Station. 

Mr.  Abajian  testified,  inter  alia,  that  since  appellee's  re- 
lease order  called  for  the  payment  of  readjustment  pay  and  he  was 
actually  paid  severance  pay,  the  payment  of  severance  pay  could 
not  be  justified,  and  something  was  wrong  from  an  auditing  point 
of  view  (Tr,  II  15,  20).   In  response  to  a  question  from  the 
court,  the  witness  testified  that  the  disbursing  officer  is  con- 
trolled by  the  releasing  order  (Tr.  II  22).  Also  in  response  to 
a  question  from  the  court,  Mr.  Abajian  stated  that  the  computation 
of  severance  pay  here  itself  was  mathematically  correct  but  ques- 
tioned its  propriety  without  substantiation  in  appellee's  orders 
(Tr.  15,  18-19).   On  cross-examination,  the  witness  reiterated 
his  testimony  that  in  light  of  appellee's  release  orders,  his 
pay  record  was  incorrect  (Tr.  II  31). 

Captain  Morris  testified  that  he  had  reviewed  appellee's 

entire  service  medical  record  and  found  nothing  contained  therein 

to  indicate  disability  upon  his  release  from  active  duty  (Tr.  II 

40).  Specifically,  Dr.  Morris  testified  as  follows  (Tr.  I  47-49): 

Q  Yes,  Was  Mr.  Pedersen  present  for  that  exam- 
ination, yes. 

A  It  is  dated  10  September  I958.   I  am  sure  he 
was  present  for  the  examination,  yes. 


Q  Can  you  tell  from  the  record,  though.  If  he 
was  present? 

A  Yes,  because  It  Is  signed  by  him. 

Q  All  right.   On  that  examination,  are  there  any 
defects  or  disabilities  noted? 

A  There  are  not. 

Q  Is  this  a  complete  examination? 

A  Yes„ 

Q  Were  there  any  complaints  given  by  Mr.  Pedersen? 

A  There  is  no  record  of  them. 

Q  If  he  had  given  a  complaint j,  would  there  have 
been  a  record? 

A  There  would,  yeSo 

Q  Captain  Morris,  you  said  you  reviewed  this 
medical  record  prior  to  your  testimony  here? 

A  YeSo 

Q  Is  there  any  notation  in  there  of  Mr.  Pedersen 
requesting  a  Medical  Board  examination,  or  the  fact  that 
he  was  examined  by  a  Medical  Board? 

A  No. 

Q  Is  there  anything  there  to  show  Mr.  Pedersen 
was  disabled? 

A  NOo 
On  cross-examination.,  DTo  Morris,  taking  the  record  as  a 
whole,  diagnosed  appellee  as  being  subject  to  chronic  respira- 
tory infections c   However,  he  didn't  believe  appellee's  temporary 
grounding  in  1953  as  a  marine  aviator  for  ear  trouble  had  any  re- 
lationship to  his  claimed  sinusitis,  since  there  was  no  notation 
in  the  medical  record  of  sinus  involvement  at  that  time  (Tr.  II 
51,  53). 


Appellee  chose  to  stand  on  his  testimony  given  at  the  first 
trial  and  offered  no  new  evidence  (Tr.  II  57).   In  this  closing 
argument,  appellee  took  the  position  that  the  Government  had  the 
burden  of  proving  the  negative  proposition  that  the  Secretary 
of  the  Navy  had  not  made  a  determination  that  appellee  was  physi- 
cally disabled.  And  since  there  was  no  direct  evidence  in  the 
record  that  the  Secretary  had  not  made  such  a  determination,  it 
had  to  be  inferred  from  appellee's  complaints  of  sinusitis  since 
1953  and  the  payment  to  him  of  an  amount  equal  to  severance  pay 
upon  his  release  from  active  duty  that  the  Secretary  had  in  fact 
made  the  required  disability  determination  (Tr.  II  64-74).  At 
one  point,  the  court  Interrupted  counsel  because  of  its  doubt 
that  the  Secretary  had  even  made  such  a  determination  (Tr.  II  69) s  I 

THE  COURT;  Well,  Major  Pedersen  was  not  separated 
because  of  disability,  was  he? 

MR.  FRASERs   It  is  our  position  that  he  was, 
your  Honor. 

THE  COURTS  The  record  doesn't  show  that. 

MR.  PRASER:  He  was  separated  with  a  disability, 

THE  COURT;   I  say  he  wasn't  separated  because  of 
disability.  We  have  in  the  record  here  the  request  that 
he  still  be  retained  on  active  duty,  which  was  turned 
down.   There  is  nothing  here  to  show  that  he  was  sepa- 
rated because  of  disability.   The  record  doesn't  show 
that,  y 


1/       Compare,  Finding  I6,  R.  91,  discussed.  Infra,  p.   21  . 


Following  argument^  the  court  ruled  from  the  bench  In  favor 
of  appellee  (Tr.  II  84).   In  making  Its  ruling  the  court  said. 
Inter  alia  (Tr,   II  83-85). 

It  seems  to  me  that  when  a  person  Joins  the 
armed  services  and  is  discharged,  that  he  is  entitled 
to  rely  upon  the  records  as  maintained  by  the  govern- 
ment, and  unless  the  government  can  show  that  there 
has  been  an  absolute  mistake,  why,  I  don't  think  he 
should  be  called  to  account  to  return  the  money  some 
six,  sever,  eight,  ten,  15  or  20  years  later. 

I  am  not  satisfied  with  the  evidence  of  the 
government  at  all,   I  am  no  more  satisfied  now  than 
I  was  before.  The  Circuit  on  the  first  time  around 
didn't  do  us  very  much  good.  Maybe  on  the  second 
time  around  the  Circuit  can  clarify  the  situation. 
Maybe  it  can  come  to  some  conclusion. 

But  from  the  record  before  me,  I  am  still  of 
the  opinion  that  the  government  has  failed  to  estab- 
lish that  it  is  entitled  to  Judgment  in  this  case. 

The  Judgment  will  be  for  the  defendant. 

Will  you  prepare  the  findings  of  fact  and  con- 
clusions of  law? 

MR.  PHASER s  Yes,  your  Honor, 

THE  COURTS  This  is  not  the  end  of  the  case,  how- 
ever.  I  suppose  you  will  have  another  trip  to  the 
Circuit  and  maybe  another  trip  back  here.   I  don't 
know. 

It  seems  to  me  that  there  are  Just  thousands  and 
millions  of  people  in  the  armed  services,  the  Captain 
over  here  has  been  in  the  service  a  long,  long  time, 
and  he  is  discharged  and  it  is  an  honorable  discharge, 
and  he  gets  certain  compensation  from  the  government 
because  of  his  long  years  of  service.   Doesn't  he  have 
a  right  to  rely  on  what  the  government  gives  him? 

Well,  I  was  in  the  Army  many,  many  years  ago.  Of 
course,  when  I  was  discharged,  I  didn't  get  any  back 
pay  or  severance  pay*   I  was  Just  glad  to  get  out. 
Suppose  they  came  in  now  and  said,  "When  you  were  in  the 
Army  in  I9I8  or  I919,  you  received  a  hundred  dollars  or 
two  hundred  dollars  or 


five  hundred  dollars  that  you  weren't  entitled  to  and 
we  want  it  back." 

Well,  with  Just  a  private  Individual,  they  wouldn't 
have  a  leg  to  stand  on.   Because  It  Is  the  government 
they  do  have  some  recourse. 

If  the  Circuit  wants  to  order  the  Major  to  return 
this  money.  It  can  do  so,  but  I  Just  won't  under  this 
testimony. 

The  court  adopted  verbatim  the  findings  prepared  by  counsel 
for  appellee.  Inter  alia,  that  appellee  had  been  separated  from 
the  service  on  September  15,  1958;  that  the  fact  that  appellee 
was  paid  severance  pay  created  the  Inference  that  he  was  entitled 
to  severance  pay;  that  appellee  presently  suffers  from  chronic 
sinusitis  caused  by  flying  In  a  Jet  aircraft  while  on  active  duty; 
that  there  was  no  evidence  of  the  results  of  the  physical  examina- 
tion given  appellee  within  72  hours  prior  to  his  release  from 
active  duty;  that  from  appellee's  pay  record  and  his  disability, 
an  Inference  was  created  that  the  Secretary  of  the  Navy  made  a 
determination  that  appellee  was  entitled  to  disability  severance 
pay;  and  that  upon  his  separation  appellee  was  entitled  to  dls- 
a:ijlllty  severance  pay  (R.  88-91). 

Accordingly,  Judgment  was  entered  In  favor  of  appellee  and 
against  the  United  States  (R.  92).  From  that  Judgment  the 
Government  appeals . 

SPECIFICATIONS  OF  ERROR 

1.  The  district  court  erred  In  holding  that  the  Government 
had  failed  to  establish  by  the  evidence  its  entitlement  to  recover 
Judgment  against  appellee. 

TO   _ 


2.  The  district  court  erred  In  placing  the  burden  of  es- 
tablishing appellee's  nonentltlement  to  disability  severance  pay 
on  the  Government . 

3.  The  district  court  erred  In  finding  that  the  Secretary 
of  the  Navy  had  determined  that  appellee  was  entitled  to  dis- 
ability severance  pay  and  that  appellee  was  eligible  for  dis- 
ability severance  pay  at  the  time  of  his  release  from  active  duty 

4.  The  district  court  erred  In  holding  that  persons  re- 
ceiving overpayments  from  the  Government  are  entitled  to  rely 
on  Government  pay  records  whlch^  although  erroneous  In  fact  and 
law,  are  not  erroneous  on  their  face. 

5.  The  district  court  erred  In  falling  to  rule  that  the 
Government  may  recover  public  funds  erroneously  disbursed  to- 
gether with  Interest  thereon, 

ARGUMENT 

THE  EVIDENCE  COMPELLINGLY  ESTABLISHED  AN  ERRONEOUS 
PAYMENT  TO  APPELLEE  OF  SEVERANCE  PAY  BY  THE  UNITED 
STATES  AND  THE  ENTITLEMENT  OP  THE  UNITED  STATES  TO 
A  JUDCMENT  AGAINST  APPELLEE  IN  THE  AMOUNT  OF  THAT 
OVERPAYMENT. 

Introduction  and  Summary.   The  uncontradicted  evidence  of 

record  shows  that  appellee^  a  reserve  law  officer  In  the  Marine 

Corps,  received  severance  pay  of  $13,220,  upon  his  release  from 

active  duty  In  1958,  although  he  had  not  been  discharged  from 

the  service,  but  had  only  been  released  from  active  duty  to  a 

reserve  status.   All  of  appellee's  military  records  also  reflect 

that  he  was  entitled  only  to  readjustment  pay  of  $3,155  at  that 
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time,  and  that  he  did  not  suffer  from  any  disability,  and  had  not 
satisfied  any  of  the  prerequisites  for  disability  severance  pay» 
In  addition,  the  Government  corroborated  the  documentary  evidence 
with  testimony  showing  that  the  $13,220  payment  to  appellee  was 
erroneous,  and  that  the  amount  paid  should  have  been  only  $3>155. 

Notwithstanding  this  overwhelming  and  largely  uncontradicted 
evidence  that  the  Government  had  overpaid  appellee  by  $10,065  be- 
cause of  a  mistake,  the  district  court  ruled  that  the  Government 
had  not  met  Its  burden  of  proving  payment  by  mistake.   The  court 
apparently  believing  that  the  Government  must  prove  an  "absolute 
mistake"  before  It  can  recover.   (Tr.  II  83). 

We  show  first  that,  although  appellee  received  the  sums  of 
money  which  would  be  due  him  as  disability  severance  pay,  the 
evidence  of  record  shows,  beyond  any  reasonable  doubt,  that  ap- 
pellee was  not  entitled  to  disability  severance  pay  In  I958, 
both  because  he  was  not  separated  from  the  service  (but  only 
released  from  active  duty  to  reserve  status),  and  because  he  had 
never  applied  for  a  disability  rating,  nor  been  found  disabled 
and  was  not  In  fact  disabled. 

We  then  go  on  to  show  that  the  district  court's  decision  — 
unsupported  by  any  of  the  evidence  of  record  —  was  based  upon  an 
Improper  legal  standard.   For,  the  district  court  based  his  de- 
cision upon  the  theory  that  the  Government  cannot  recover  for 
overpayments  made  erroneously  by  Its  disbursing  officials,  unless 
;he  error  Is  one  patent  on  the  face  of  the  Government's  finance 
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records o   But  the  law  Imposes  no  such  burden  on  the  government. 
On  the  contrary.  It  has  long  been  settled  that  the  government  has 
the  right  to  recover  funds  mistakenly  paid  by  Its  disbursing 
agents,  regardless  of  whether  the  mistake  was  one  of  computation, 
or  Improper  application  of  the  law  to  a  set  of  facts.   United 
States  V.  Burchard,  125  U.S.  I76;  Heldt  v.  United  States,  56  F.  2d 
559  (C.A.  5)«   Thus,  under  the  facts  as  shown  clearly  on  this 
record,  the  United  States  was  entitled  to  Judgment  for  the  over- 
payment. 

A.   The  Evidence  Clearly  and  Compelllngly  Established 
the  Erroneous  Payment  to  Appellee  of  Severance 
Pay  Upon  His  Involuntary  Release  From  Active  Duty 
to  a  Reserve  Status. 

Appellee,  a  Marine  Corps  Reserve  officer,  was  Involuntarily 
released  from  active  duty,  and  transferred  to  a  reserve  status, 
solely  for  want  of  a  billet  for  hlra  In  the  Marine  Corps  establish- 
ment (PI.  Ex.  1,  p,  9).   In  connection  with  the  Marine  Corps' 
determination  not  to  retain  appellee  on  active  duty,  under 
authority  of  MCO  I9OO.IB,  par.  3J>  the  Marine  Corps  Commandant 
directed  the  payment  to  appellee  of  readjustment  pay  and  said 
nothing  In  his  speedletters  concerning  severance  pay  (Pl.  Ex.  1, 
pp.  6,  8).  Nor  did  appellee's  release  orders  authorize  anything 
other  than  readjustment  pay  upon  his  release  from  active  duty 
(PL  Ex.  1,  p,  5).   And,  Indeed,  these  documents  could  not  have 
authorized  disability  severance  pay  since,  as  required  by  10 
U.S.C.  1203  and  1212  and  the  Naval  Comptroller's  Manual,  Par. 


044l87^  members  In  appellee's  status  were  entitled  to  disability 

8/ 
severance  pay  only  If  they  were  discharged  from  the  service. 

Clearly,  appellee  was  not  discharged  from  the  service.   His 
release  orders^  dated  September  10,  1958,  ordered  him  transferred 
to  Class  III  USCMR  with  assignment  to  the  12th  Marine  Corps  Re- 
serve and  Recruitment  District o   Had  appellee  been  discharged, 
his  reserve  obligation  would  have  terminated.   See  Parllman  v. 
Delaware,  L,  &  W.  R.R,,  I63  F.  2d  726  (C.A.  3). 

Aside  from  the  elemental  requirement  that  before  a  service 
member  may  receive  severance  pay  he  must  be  severed,  the  Navy 
Comptroller's  Manual  (Pars.  044l85  and  944187)  permits  the 
actual  payment  of  severance  pay  only  If  the  member's  entitlement 
Is  stated  In  his  separation  (discharge)  orders.   And  Mr,  Abajlan, 
the  expert  witness,  confirmed  that  disbursing  officers  are  con- 
trolled by  the  members'  orders  (Tr.  II  22).   Here,  appellee's 
release  orders  made  no  mention  of  severance  pay  but  authorized 
only  readjustment  pay. 

Despite  these  Insuperable  legal  Impediments  to  appellee's 
entitlement  to  severance  pay,  his  records  show  that  he  did.  In 


8/  An  exception  Is  made  for  members  who  have  at  least  20  years 
of  service  and  who  would  be  qualified  for  disability  retirement 
but  for  the  fact  that  their  disabilities  are  less  than  30  percent 
under  the  Veterans'  Administration  rating  system.   These  members 
may  be  transferred  to  Inactive  status  rather  than  separated.  If 
they  so  elect,   10  U.S.C,  1203,  1209. 
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fact,  receive  the  amounts  which  would  have  been  due  as  severance 
pay.  Instead  of  the  substantially  smaller  sum  of  readjustment 
pay  to  which  he  was  entitled  upon  his  release  from  active  duty 
and  transfer  to  a  reserve  component.   Indeed,  appellant  concedes, 
and  the  district  court  found,  that  he  received  the  amount  of 
money  which  would  have  constituted  severance  pay  (P.  2,  R.  88). 
Clearly,  this  payment  to  appellee  was  erroneous,  and  an  indebted- 
ness to  the  United  States  in  the  amount  of  the  overpayment,  i.e., 
$10,065,  arose. 

Prior  to  this  litigation,  even  appellee  apparently  doubted 
his  entitlement  to  the  amounts  he  received  in  excess  of  readjust- 
ment pay.   For  in  his  tax  return  for  the  year  1958,  he  did  not 
report  the  overpayment  as  income,  explaining  to  the  District 
Director  of  the  Internal  Revenue  Service  that  GAO  had  made  de- 
mand for  its  return  (Pl.  Ex.  4). 

The  foregoing  evidence  constituted  an  adequate  showing  of 
erroneous  payment  to  appellee  of  severance  pay,  rather  than  re- 
adjustment pay  and  his  consequent  indebtedness  to  the  United 
States.   Plainly,  the  district  court  was  wrong  in  ruling  other- 
wise . 

B.   The  Medical  Evidence  Rebuts  Any  Inference  Either 
That  a  Determination  of  Appellee's  Entitlement 
to  Disability  Separation  And  Severance  Pay  Had 
Been  Made  Or  That  Appellee's  Physical  Condition 
Entitled  Him  to  Such  a  Determination. 

The  Government  having  presented  a  strong  prima  facie  case, 

the  burden  should  then  have  been  on  appellee  to  come  forward  with 


evidence  to  establish  his  entitlement  to  disability  severance 
pay  equal  to  the  amount  of  severance  pay  received  by  him.    Most 
certainly  It  should  not  be  on  the  Government  to  establish  the 
negative  proposition  that  appellee  was  not  entitled  to  disability 
severance  pay.   Cf .  Selma,  R  &  Do  COc  v.  United  States  v,  Denver 
&  R,C-,R.R.,  191  UcS.  84,  91-92;  Fleming  v.  Harrison,  l62  P.  2d 
789,  792  (C.Ao  8);  Logan  v.  Freerks,  l4  NoD.  127,  I03  N,W.  426o 

However,  because  the  district  court  was  of  the  view  at  the 
first  trial  that  the  appellee  did  not  have  the  burden  of  going 
forward  with  evidence  of  his  entitlement  to  retain  the  overpay- 
ment (Tr.  I  87),  and  because  this  court  did  not  pass  on  the  ques- 
tion of  burden  of  proof  on  the  first  appeal  (R,  86),  the  Govern- 
ment assumed  and,  we  submit,  successfully  met  the  burden  at  the 
second  trial  of  establishing  nonentltlement  here. 

The  Government  Introduced  appellee *s  complete  service  medi- 
cal records.  Including  the  medical  report  of  appellee's  pre- 
release physical  examination.  That  report  stated  that  as  of  the 
time  of  the  examination  (September  10,  1958),  no  physical  defects 
were  found  and  appellee  was  "qualified  for  active  duty  at  sea 


2/  It  Is  perfectly  clear  from  the  record  that  appellee  failed  to 
meet  this  burden.   He  testified  only  that  he  had  chronic  sinusitis 
at  the  time  of  his  release  from  active  duty.   He  Introduced  no 
evidence  whatsoever  of  any  finding  of  disability  by  any  qualified 
person  nor.  Indeed,  did  he  Introduce  evidence  that  he  had  been 
separated  from  the  service.   He  stated  on  cross-examination  that 
he  did  not  know  whether  he  had  ever  been  examined  by  a  medical 
board  relative  to  his  alleged  disability  prior  to  his  release 
from  active  duty  (Tr.  I  47-49,  64). 


10/ 
and/or  foreign  shore  and  for  RAD"    (Pl.  Ex.  12).   And  the 

Qovernment '8  expert  witness.  Dr.  Morris,  testified  that  he  had 
reviewed  the  medical  record  and  found  nothing  to  Indicate  dis- 
ability upon  appellee's  release  from  active  duty  (Tr.  II  40-41). 
Dr.  Morris  noted  that  the  medical  record  was  devoid  of  sick  call 
entries  after  March  6^  195B  (when  appellee  complained  of  a  sore 
throat)  (Tr.  II  46).   Dr.  Morris  also  noted  the  absence  In  the 
release  physical  examination  report  of  any  complaints  by  appellee 
as  to  his  physical  condition  (Tr.  II  47).   Dr.  Morris  stated 
unequivocally  that  had  appellee  made  any  complaint  It  would  have 
been  recorded  (Tr.  II  47).   It  was  the  doctor's  opinion  that  ap- 
pellee was  not  disabled  (Tr.  II  49).   This  evidence  compels  the 
conclusion  that  appellee  had  not  been  found  disabled  at  the  time 

of  his  release  from  active  duty,  and  obviously  was  not  eligible 

11/ 
for  disability  severance  pay. 

Other  evidence  in  the  record  establishes,  in  addition,  that 

no  determination  of  disability  by  the  Secretary  of  the  Navy  had 

ever  been  made.   Such  a  determination  is,  of  course,  prerequisite 

to  disability  discharge  and  the  payment  of  disability  severance 

10/   "RAD"  stands  for  release  from  active  duty. 

11/   Though  the  district  court  adopted  counsel  for  appellee's 
proposed  findings  that  the  report  of  appellee's  pre-release 
finding  erroneously  referred  to  appellee  as  master  sergeant  and 
provide  no  evidence  as  to  his  physical  condition  (R.  90),  it  is 
clear  from  the  fact  that  appellee's  proper  service  number  (047192) 
and  date  of  birth  (9-21-24)  are  correctly  stated  that  the  certified 
medical  records  introduced  by  the  Government  are  indeed  appellee's 
service  medical  records  (Pl.  Ex.  12), 


1  Q 


pay,  10  U.S.C.  1203,  Infra,  p.  la   .   Department  of  the  Navy 
regulations  implementing  10  U.S.C.  1203,  in  effect  at  the  time 
of  appellee's  release  from  active  duty,  required  that  a  member 
of  the  service  claiming  disability  be  evaluated  by  a  Physical 
Evaluation  Board  (PEB),  Naval  Supplement  to  Manual  for  Courts- 
Martial  United  States  1951,  pars.  0901,  20  Fed.  Reg.  9996.  The 
PEB's  recommended  findings  would  then  be  reviewed  by  the  Physical 
Review  Council.   Id^  at  pars.  09131,  093^,  20  Fed.  Reg.  10000, 
10001.   Only  after  these  preliminary  steps  were  completed  could 
the  record  be  transmitted  to  the  Secretary  of  the  Navy  for  his 

determination.   Id.  at  pars.  0935b,  O96I,  20  Fed.  Reg.  10002, 

12/ 
10003. 

The  record  is  devoid  of  any  evidence  that  this  elaborate 

and  necessary  machinery  for  the  making  of  disability  determinations 

was  ever  utilized  in  appellee's  case.   Dr^  Morris  testified  that 

appellee's  medical  record  revealed  no  indication  that  he  had  ever 

been  examined  or  evaluated  by  a  Medical  Board  (Tr.  II  47-48). 

More  affirmatively,  appellee  himself  admitted  that  he  had  not 

been  processed  for  disability  when  he  wrote  to  GAO,  ".0.  I  was  a 

fool  not  to  have  insisted  upon  appearance  before  a  disability 

examining  board  prior  to  my  release  after  eleven  years  of  active 


12/  These  regulations  are  little  different  from  their  immediate 
predecessors.   See  32  C.F.R.  725.1,  725.2,  725.8,  725.9,  725-18, 
725.22(a),  725.30(a)  (1954  Rev.)c   Little  subsequent  change  has 
been  made  in  these  regulations.   See  32  C.F.R.  725,301-725.702 
(1966  Cum.  Supp.  ). 


po  - 


duty  .,."  (PI.  Ex.  5 J  p,  4).   This  evidence  compels  the  conclu- 
sion that  the  Secretary  of  the  Navy  never  made  the  required  de- 
terminations that  (1)  appellee  was  unfit  to  perform  the  duties 
of  his  office,  grade,  rank  or  rating  because  of  physical  dis- 
ability; (2)  appellee's  condition  was  or  might  be  of  a  permanent 
nature;  and  (3)  the  alleged  disability  was  less  than  30  percent 
under  the  standard  schedule  of  rating  disabilities  employed  by 
the  Veterans'  Administration,  10  U.S.C.  1203.   The  district 
court's  contrary  Findings  of  Pacts  Nos .  11  and  l6,  made  In  the 
face  of  Its  own  acknowledgement  In  the  record  that  "[t]here  Is 
nothing  here  to  show  that  he  was  separated  because  of  disability. 

12/ 

The  record  doesn't  show  that."   (Tr.  II  69)    are  clearly  er- 

14/ 
roneous  and  may  not  stand, 

C.   The  Government  Is  Entitled  to  Recover  Erroneous 
Disbursements  of  Public  Funds  From  the  Treasury 
And  It  Is  of  No  Consequence  That  the  Financial 
Records  of  Such  Erroneous  Disbursements  Appear 
Regular  on  Their  Face. 

In  the  preceding  sections  of  this  argument,  we  have  demon- 
strated clearly  the  erroneous  payment  to  appellee  of  severance 


13/  These  findings  were  prepared  by  counsel  for  appellee  and  were 
adopted  verbatim  by  the  district  court.   They  demonstrate  the  dif- 
ficulty of  reflecting  the  workings  of  the  court's  own  mind  and 
necessarily  carry  lesser  weight  than  findings  "drawn  with  the  in- 
sight of  a  disinterested  mind."   United  States  v.  El  Paso  Gas  Co., 
376  U.S.  651,  656-657.   See  Seminars  for  Newly  Appointed  United 
States  District  Judges  {1963),  p.  166  (remarks  of  Judge  J.  Skelly 
Wright ,) 

14/  If  appellee  seriously  contends  that  he  did,  in  fact,  have  a 
disability  warranting  disability  separation  with  severance  pay  at 
the  time  of  his  release  from  active  duty,  his  recourse  was  to  pe- 
tition the  Naval  Board  for  the  Correction  of  Military  Records  to 
correct  his  records  to  reflect  a  proper  disability  separation.   See 
10  U.S.C.  1552s  Sohm  V.  Dillon,  C.A.D.C.  Nos.  18771  and  19014, 
June  16,  1966.   Appellee  has,  to  the  best  of  our  knowledge,  never 
sought  such  relief. 


pay  upon  his  release  from  active  duty  and  his  nonentltlement 
under  his  own  theory  of  disability  to  retain  the  overpayment. 
It  should  follow  that  the  Government  Is  entitled  to  Judgment  In 
the  amount  of  the  overpayment,  plus  Interest. 

However,  the  district  court.  In  refusing  Judgment  for  the 
United  States,  developed  the  novel  theory  that  appellee  was  en- 
titled to  rely  upon  his  pay  record  encompassing  the  overpayment, 
apparently  because  the  computation  of  severance  pay  was  correct 
on  Its  face.   As  the  court  said  (Tr,  II  83) s 

It  seems  to  me  that  when  a  person  Joins  the 
armed  services  and  Is  discharged,  that  he  Is  entitled 
to  rely  upon  the  records  as  maintained  by  the  Govern- 
ment, and  unless  the  Government  can  show  that  there 
has  been  an  absolute  mistake,  15/  why,  I  don't  think 
he  should  be  called  to  account  to  return  the  money 
some  six,  seven,  eight,  ten,  15  or  20  years  later.  16/ 

The  district  court's  theory  would  apparently  preclude  the 
Government  (at  least  In  the  case  of  servicemen)  from  recovering 
erroneous  disbursements  where  the  error  Is  one  of  legal  entitle- 
ment provable  only  by  evidence  extrinsic  to  the  Government's 
finance  records  and  not  one  of  simple  computation. 

This  theory  Is,  In  a  word.  Incorrect.   It  Is  settled  law 
that  the  Government  has  the  right  to  recover  public  funds 


13/       The  court  did  not  explain  precisely  what  It  meant  by  an 
absolute  mistake"  but  from  the  context  of  Its  remarks.  It  would 
appear  that  the  court  meant  a  patent  error  on  the  face  of  the 
Government's  records.   See  Tr.  II  14-15, 

16/   Here,  the  Government  called  upon  appellee  to  return  the 
erroneous  payment  Just  slightly  more  than  four  months  after  Its 
disbursement  (Pl.  Exs.  3  and  6). 


mistakenly  disbursed  by  Its  agents.   E.g.^  United  States  v.  Wurts, 
303  U.S.  4l4;  Wisconsin  Central  R.R.  v.  United  States,  I6A  U.S. 
I9O;  United  States  v.,  Bur  chard.  125  U.S.  476;  Kingman  Water  Co. 
V,  United  States,  253  P.  2d  588,  590  (C.A.  9);  J.  W.  Bateson  Co. 
v„  United  States,  308  F.  2d  5IO  (C.A.  5);  Weiss  v.  United  States, 
296  P.  2d  648  (C.A.  5);  Heldt  v.  United  States,  56  P.  2d  559 
(C.A.  3),    certiorari  denied,  28?  U.S.  60I .   And  It  does  not  matter 
that  the  Goverrjnent 's  finance  records  may  appear  correct  on  their 
face  as  to  the  computation  of  the  payments  Involved.   See  United 
States  V,  Bur chard,  supra;  Heldt  v.  United  States,  sjpra .   Dis- 
cussion of  but  two  cases  Is  necessary  to  Indicate  that  service 
personnel  are  not  entitled  to  rely  on  their  pay  records  to  defeat 
Government  recovery  of  overpayments. 

In  United  States  Vo  Burchard,  125  U.S.  176,  an  assistant 
naval  engineer  !vas  retired  on  furlough  pay  and  not  the  normal 
retirement  pay  of  75  percent  of  sea  pay  because  his  disability 
was  found  by  the  retirement  board  not  to  have  resulted  as  an 
Incident  of  hi-s  service.   After  this  determination  became  final, 
the  Secretary  of  the  Navy  certified  that  the  officer's  Incapa- 
city was  Incident  to  his  service,  thereby  rendering  him  eligible 
to  be  transferred  from  the  lesser  paying  furlough  list  to  the 
retired  pay  list.   However,  when  placed  on  the  retired  pay  list 
under  these  circumstances,  the  service  member  was  entitled  to 
only  one -ha if  his  sea  pay  and  not  the  normal  three-quarters  of 
sea  pay.   See  Potts  v.  United  States,  125  U.S.  173.   Nevertheless, 


_   0-3  _ 


the  disbursing  officer  paid  the  officer  three-quarters  of  his 
normal  sea  pay  from  October  26,  1874  through  April  1,  I878, 
when  the  error  was  discovered.   The  officer  sued  for  a  continu- 
ance of  three-quarters  pay  and  the  United  States  counterclalmed 
for  the  total  amount  of  past  overpayments. 

In  this  situation,  strikingly  similar  to  the  one  at  bar, 
the  Supreme  Court  ruled  that  the  United  States  could  recover 
the  amount  of  overpayment,  saying  (125  U,So  at  l80-l8l)s 

His  [the  officer's]  pay  was  fixed  by  law,  and  the 
disbursing  officers  of  the  department  had  no  authority 
to  allow  him  any  more.   If  they  did,  it  was  In  viola- 
tion of  the  law,  and  he  has  no  right  to  keep  what  he 
thus  obtained  ....   This  Is  a  case  where  the  disbursing 
officers,  supposing  that  a  retired  officer  of  the  navy 
was  entitled  to  more  than  It  turns  out  the  law  allowed, 
have  overpaid  him.   Certainly  under  such  circumstances 
the  mistake  may  be  corrected. 

And  In  Heldt  v.  United  States,  56  F.  2d  559  (C.A.  5),  the  United 

States  obtained  recovery  of  overpayment  of  longevity  pay  made 

to  an  Army  officer  on  the  Inactive  list  between  July  1,  1922 

and  January  1,  I929.  The  overpayment  had  been  caused  by  the 

Improper  Inclusion  In  the  officer's  longevity  period  of  his  time 

on  the  Inactive  list  between  two  separate  and  distinct  periods 

of  active  duty.   In  affirming  the  Judgment  of  the  district  court 

In  favor  of  the  United  States,  the  Fifth  Circuit  said  (56  F.  2d 

at  560): 

A  voluntary  payment  made  by  an  Individual  under 
no  mistake  of  fact  Is  ordinarily  not  recoverable,  be- 
cause he  may  do  what  he  will  with  his  own  money.   But 
the  rule  Is  quite  otherwise  In  payments  of  public  of- 
ficers.... They  have  no  right  of  disposal  of  the 
money,  but  must  act  according  to  law,  the  law  operating 


as  a  limitation  on  their  authority  to  pay.   The  party 
receiving  an  Illegal  payment  Is  bound  to  know  the 
law,  and  ex  equo  et  bono  Is  liable  to  refund  It. 

That  the  Government  was  not  limited  to  recovering  erroneous  dis- 
bursements patent  on  their  face  seems  clear  from  the  Fifth  Cir- 
cuit's reference  to  the  facts  that  the  officer's  service  records 
at  all  times  obtainable  from  the  War  Department  and  that  the 
records  disclosed  the  full  facts  governing  the  officer's  en- 
titlement.  36  F.  2d  at  560. 

Thus,  the  Government  having  demonstrated  an  erroneous  pay- 
ment to  appellee  and  his  lack  of  entitlement  to  retain  the  over- 
payment, the  district  court  should  have  entered  Judgment  for  the 
United  States  in  the  amount  of  the  overpayment,  plus  interest. 
It's  theory  for  doing  otherwise  is  in  direct  conflict  with  set- 
tled law, 

CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  submitted  that 

the  Judgment  of  the  district  court  should  be  reversed  and  the 

cause  remanded  to  the  district  court  with  directions  to  enter 

Judgment  for  the  United  States, 
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APPENDIX 


APPENDIX 
Title  10,  United  States  Code  provides  in  pertinent  part: 


§  1203.   Regulars  and  members  on  active  duty  for 
more  than  30  days:   separation. 

Upon  a  determination  by  the  Secretary  con- 
cerned that  a  member  of  a  regular  component  of  the 
armed  forces  entitled  to  basic  pay,  or  any  other  mem- 
ber of  the  armed  forces  entitled  to  basic  pay  who 
has  been  called  or  ordered  to  active  duty  (other 
than  for  training)  under  section  270(b)  of  this 
title  for  a  period  of  more  than  30  days,  is  unfit 
to  perform  the  duties  of  his  office,  grade,  rank, 
or  rating  because  of  physical  disability  incurred 
while  entitled  to  basic  pay,  the  member  may  be 
separated  from  his  armed  force,  which  severance  pay 
computed  under  section  1212  of  this  title,  if  the 
Secretary  also  determines  that  -- 

(1)  the  member  has  less  than  20  years 
of  service  computed  under  section  1208 
of  this  title; 

(2)  the  disability  is  not  the  result 
of  the  member's  intentional  misconduct  or 
willful  neglect,  and  was  not  incurred 
during  a  period  of  unauthorized  absence; 

(3)  based  upon  accepted  medical  prin- 
ciples, the  disability  is  or  may  be  of  a 
permanent  nature;  and 

(4)  either  -- 

(A)  the  disability  is  less  than 
30  percent  under  the  standard  schedule 
of  rating  disabilities  in  use  by  the 
Veterans '  Administration  at  the  time 
of  the  determination,  ana  the  disa- 
bility was  (i)  the  proximate  result 
of  performing' active  duty,  or  (ii) 
incurred  in  line  of  duty  in  time  of 
war  or  national  emergency; 

(B)  the  disability  is  less  than 
30  percent  under  the  stsmdard  schedule 
of  rating  disabilities  in  use  by  the 
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Veterans  *  Administration  at  the  time 
of  the  determination,  and  the  member 
has  at  least  eight  years  of  service 
computed  under  section  1208  of  this 
title;  or 

(C)  the  disability  is  at  least  30 
percent  under  the  standard  schedule 
of  rating  disabilities  in  use  by  the 
Veterans*  Administration  at  the  time 
of  the  determination,  the  disability 
was  neither  the  proximate  result  of 
performing  active  duty  nor  incurred 
in  line  of  duty  in  time  of  v/ar  or  na- 
tional emergency,  and  the  member  has 
less  than  eight  years  of  service  com- 
puted under  section  1208  of  this  title 
on  the  date  when  he  would  otherwise  be 
retired  under  section  1201  of  this 
title  or  placed  on  the  temporary  disa- 
bility retired  list  under  section  1202 
of  this  title. 


However,  if  the  member  is  eligible  for  transfer  to  the 
inactive  status  list  under  section  1209  of  this  title, 
and  so  elects,  he  shall  be  transferred  to  that  list  in- 
stead of  being  separated.  Aug.  10,  1956,  c.  104l,  70A 
Stat.  92;  Sept.  2,  1958,  Pub.  L.  85-86I,  §  1(28) (A),  72 
Stat.  1451. 


§  1212.   Disability  severance  pay. 

(a)  Upon  separation  from  his  armed  force  under  sec- 
tion 1203  or  1206  of  this  title,  a  member  is  entitled  to 
disability  severance  pay  computed  by  multiplying  (1)  his 
years  of  service,  but  not  more  than  12,  computed  under 
section  1208  of  this  title,  by  (2)  the  highest  of  the  fol- 
lowing amounts : 

(A)  Twice  the  amount  of  monthly  basic 
pay  to  which  he  would  be  entitled  if  serving 
(i)  on  active  duty  on  the  date  when  he  is 
separated  and  (ii)  in  the  grade  and  rajik  in 
which  he  was  serving  on  the  date  when  his 
name  was  placed  on  the  temporary  disability 
retired  list,  or  if  his  name  was  not  car- 
ried on  that  list,  on  the  date  when  he  is 
separated. 
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(B)  Twice  the  amount  of  monthly  basic 
pay  to  which  he  would  be  entitled  if  serving 
(i)  on  active  duty  on   the  date  when  his  name 
was  placed  on  the  temporary  disability  re- 
tired list  or;,  if  his  name  was  not  carried 

on  that  list 5  on  the  date  when  he  is  separated, 
and  (ii)  in  any  temporary  grade  or  rank  higher 
than  that  described  in  clause  (A),  in  which 
he  served  satisfactorily  as  determined  by  the 
Secretary  of  the  military  department  or  the 
Secretary  of  the  Treasury,  as  the  case  may  be, 
having  jurisdiction  over  the  armed  force  from 
which  he  is  separated. 

(C)  Twice  the  amount  of  monthly  basic 
pav  to  which  he  would  be  entitled  if  serving 
(i)  on  active  duty  on  the  date  when  his  name 
was  placed  on  the  temporary  disability  re- 
tired list  or,  if  his  name  was  not  carried  on 
that  list,  on  the  date  when  he  is  separated, 
and  (ii)  in  the  permanent  regular  or  reserve 
grade  to  which  he  would  have  been  promoted  had 
it  not  been  for  the  physical  disability  for 
which  he  is  separated  and  which  was  found  to 
exist  as  a  result  of  a  physical  exajnination 
for  promotion, 

(D)  Twice  the  amount  of  monthly  basic 
pav  to  which  he  would  be  entitled  if  serving 
(i)  on  active  duty  on  the  date  when  his  naune 
was  placed  on  the  temporary  disability  re- 
tired list  or,  if  his  name  was  not  carried  on 
that  list,  on  the  date  when  he  is  separated, 
and  (ii)  in  the  temporary  grade  or  rank  to 
which  he  would  have  been  promoted  had  it  not 
been  for  the  physical  disability  for  which 

he  is  separated  and  which  was  found  to 
exist  as  a  result  of  a  physical  exajnination 
for  promotion^  if  his  eligibility  for  promo- 
tion was  required  to  be  based  on  cumulative 
years  of  service  or  years  in  grade. 

(b)  For  the  purposes  of  subsection  (a),  a  part  of  a 
year  of  active  service  that  is  six  months  or  more  is 
counted  as  a  whole  year,  and  a  part  of  a  year  that  is 
less  than  six  months  is  disregarded, 

(c)  The  amount  of  disability  severance  pay  received 
under  this  section  shall  be  deducted  from  any  compensation 
for  the  same  disability  to  which  the  former  member  of  the 
armed  forces  or  his  dependents  become  entitled  under  any 


law  administered  by  the  Veterans'  Administration »   How- 
ever, no  deduction  may  be  made  from  any  death  compensa- 
tion to  which  his  dependents  become  entitled  after  his 
death.  Aug.  10,  195b,  c.  104l,  70A  Stat.  98. 


rhe  Navy  Comptroller's  Manual  provides  in  pertinent  part: 
Paragraph  044l87  Disability  Severance  Pay. 
1.   ENTITLEMENT. 

a.  General.  Under  the  provisions  of  the  Career 
Compensation  Act  of  October  12,  19^9  (63  Stat.  820; 

37  U.S.  Code  273),  members  may  be  separated  (discharged) 
from  the  service  for  physical  disability  under  certain 
circumstances.  Members  separated  for  physical  disa- 
bility will  be  entitled  to  disability  severance  pay  if 
such  entitlement  is  specified  in  the  separation  orders. 
In  the  case  of  such  members  separated  while  on  the  active 
list,  payment  of  the  disability  severance  pay  will  be 
made  by  the  disbursing  officer  carrying  the  Military 
Pay  Record  (DD  Form  113)  of   the  member  at  the  time  of 
separation.   In  the  case  of  members  discharged  while 
on  the  temporary  disability  retired  list,  payment  of 
the  disability  severance  pay  will  be  made  by  the  Navy 
Finance  Center  (Special  Payments  Department)  or  the 
Commandant  of  the  Marine  Corps  (CDC). 

b.  Computation.  Disability  severance  pay  will  be 
computed  by  the  following  formula  and  in  accordance 
with  the  instructions  in  this  subparagraph, 

"Monthly  basic  pay  by  2  by  number  of 
years  of  active  service  =  severance  pay." 

Basic  pay  to  be  used  in  the  computation  of  disability 
severance  pay  will  be  based  on  the  highest  rank,  grade, 
or  rating  in  which  the  member  served  satisfactorily  as 
determined  by  the  Secretary  of  the  Navy  and  the  cumula- 
tive years  of  service  of  the  member  concerned  for  basic 
pay  purposes.   Such  rank,  grade,  or  rating  will  be 
specified  in  the  separation  orders.  The  years  of  active 
service  to  be  used  in  the  computation  of  disability 
severance  pay  will  be  determined  from  information  con- 
tained in  the  separation  orders  which  will  specify  the 
years  of  active  service  as  of  a  specified  date.  Any  time 
lost  for  basic  pay  purposes  subsequent  to  the  date  spe- 
cified in  the  separation  orders  will  be  considered  as 
time  lost  for  computation  of  active  service  between  such 
date  and  the  date  of  discharge.  The  commanding  officer 
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of  the  activity  at  which  separation  is  effected  will 
furnish  to  the  disbursing  officer  carrying  the  pay 
record  of  the  member  concerned  at  the  time  of  separa- 
tion a  statement  showing  the  total  active  service 
through  the  date  of  separation  if  the  separation 
orders  specify  years  of  active  service  as  of  a  dif- 
ferent date.   In  determining  years  of  active  service 
to  be  used  in  the  computation  of  disability  severance 
pay  (as  distinguished  from  cumulative  years  of  ser- 
vice for  basic  pay  purposes),  a  fraction  of  one-half 
year  or  more  of  active  service  will  be  counted  as  a 
whole  year.  A  member  who  has  not  completed  six 
months  active  service  at  the  time  of  separation  is 
not  entitled  to  disability  severance  pay.   Disability 
severance  pay  may  not  exceed  an  amount  equal  to  two 
years'  basic  pay.   Therefore,  12  years  is  the  maximum 
active  service  that  can  be  Included  in  the  formula 
for  computation  of  disability  severance  pay.   The 
following  example  illustrates  the  computation  of 
severance  pay. 


1955  Naval  Supplement  to  the  Manual  for  Courts-Martial 
United  States,  1951,  provides  in  pertinent  part: 

[Effective  December  1,  1955] 

Paragraph  O9OI.   Function.  --  Physical  evalua- 
tion boards  are  constituted  to  afford  full  and  fair 
hearings  incident  to  evaluation  of  the  physical 
fitness  of  certain  members  and  former  members  of  the 
naval  service  to  perform  the  duties  of  their  rank, 
grade  or  rating;  to  investigate  the  nature,  cause, 
degree  and  probably  pennanency  of  disabilities  pre- 
sented by  such  parties;  and  to  make  recommended  find- 
ings appropriate  thereto.   No  member  of  the  naval  service 
shall  be  separated  or  retired  by  reason  of  physical  dis- 
ability from  an  active  duty  status  without  a  hearing  be- 
fore a  physical  evaluation  board  unless  such  hearing  is 
waived  by  the  member  concerned.   No  member  of  the  naval 
service  shall  be  separated  or  retired  by  reason  of 
physical  disability  from  an  inactive  duty  status  with- 
out a  hearing  before  a  physical  evaluation  board  if 


such  member  shall  demand  it.  As  used  in  this  chapter, 
a  "member  of  the  naval  service"  shall  include  any 
commissioned  officer,  chief  warrant  officer,  warrant 
officer,  naval  aviation  cadet,  or  enlisted  person,  in- 
cluding a  retired  person,  of  the  Navy  and  Marine  Corps, 
the  Reserve  components  thereof,  the  Fleet  Reserve  and 
Fleet  Marine  Corps  Reserve. 


Paragraph  0913.   General  Instructions 


i.   Preparation,  authentication  and  forwarding  of 
recor"3".  --  The  record  of  proceedings  of  a  physical 
evaluation  board  shall  be  prepared  in  accordance  with 
Chapter  III  insofar  as  applicable.  After  authentica- 
tion, such  record,  1;ogether  with  all  documents  which 
were  before  the  board,  including  a  rebuttal,  if  filed, 
shall  be  trajismitted  to  the  Physical  Review  Council. 
A  copy  of  the  record  of  proceedings  shall  be  furnished 
the  party  or  his  counsel.   The  recipient  of  such  copy 
of  the  record  of  proceedings  shall  give  a  dated  receipt 
therefor. 


Paragraph  0935.  General  Instructions. 

a.   Procedure.  —  After  consideration  of  all  the 
evidence  concerning  a  case  before  it,  and  in  the  light 
of  established  medical  ajid  legal  principles  and  per- 
sonnel policies,  the  member  of  the  Physical  Review 
Council  shall  advise  the  Secretary  of  the  Navy  that 
they  concur  in  the  recommended  findings  of  the  phy- 
sical evaluation  board  or  that  they  do  not 
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concur,  in  whole  or  in  part,  in  such  recommended  find- 
ings.  In  the  latter  case  they  shall,  in  lieu  of  the 
recommended  findings  in  which  they  do  not  concur,  pre- 
sent substitute  or  additional  recommended  findings  for 
the  consideration  of  the  Secretary  of  the  Navy,  to- 
gether with  the  basis  for  their  action  as  prescribed 
for  physical  evaluation  boards  in  section  0913^  where 
the  basis  is  not  otherwise  adequately  set  forth  in  the 
record  of  proceedings.   In  the  event  of  disagreement 
between  the  individual  members  of  the  Council  with  re- 
spect to  anj>  aspect  of  a  case,  each  member  shall  set 
forth  in  the  report  of  the  Council  his  views  with  re- 
spect to  those  aspects  in  which  there  is  disaigreement. 
The  Council  may,  on  its  own  initiative,  take  no  action 
on  the  recommended  findings  of  the  physical  evaluation 
board  and  return  the  case  to  a  medical  board  for  further 
study,  to  the  physical  evaluation  board  for  a  hearing  in 
revision  for  correction  of  errors,  for  further  develop- 
ment of  the  case,  for  reconsideration  of  its  recommended 
findings,  or  to  a  different  physical  evaluation  board 
for  ajiother  hearing,  or  to  a  physical  evaluation  board 
in  a  different  area  for  another  hearing. 

b.  Authentication  and  Forwarding  of  Records.  -- 
Action  by  the  Physical  Review  Council  on  a  record  of 
proceedings  of  a  physical  evaluation  board  shall  be 
prepared  in  appropriate  form  and  shall  be  signed  by 
all  members  and  by  the  recorder.   Cases  not  returned 
to  a  medical  board  or  a  physical  evaluation  board  shall 
be  forwarded  to  the  Secretary  of  the  Navy  or  referred 
to  the  Physical  Disability  Appeal  Board,  as  appropriate. 


Paragraph  O961.  Action  By  the  Secretary  of  the  Navy. 

After  considering  the  entire  record  of  a  physical 
evaluation  board  case,  the  Secretary  of  the  Navy  will 
make  determinations  in  conformity  with  the  applicable 
law  and  will  direct  the  disposition  of  the  party  whose 
case  has  been  considered  .... 


Marine  Corps  Order  I9OO0IB  provides  in  pertinent  part: 

[Effective  date  November  8,  195^] 
3.   Release  of  Reserve  Officers  from  Active  Duty. 

*    *    « 


j.  Lump-sum  Readjustment  Payment  for  In- 
voluntary Release  from  Active  Duty. 

(1)  A  reservist  -who  is  involxintarily  released 
from  ac-cive  duty  is  entitled  to  a  lump-sum  readjust- 
ment payment,  provided  that  he  has  completed  at 
least  five  years'  continuous  active  duty  prior  to 
such  release  with  no  breaks  in  service  of  more  than 
30  days.  This  payment  will  be  computed  on  the  basis 
of  one-half  of  one  month's  basic  pay  in  the  grade 
in  which  he  is  serving  at  the  time  of  release  from 
active  duty  for  each  year  of  active  service  ending 
at  the  close  of  the  eighteenth  year.   For  the  purpose 
of  computing  the  amount  of  readjustment  payment,  the 
following  factors  are  applicable? 

(a)  A  part  of  the  year  that  is  six 
months  or  more  is  counted  as  a  whole  year. 

(b)  Less  than  six  months  is  disre- 
garded. 

(c)  Any  prior  period  for  which  sev- 
erance pay  has  been  received  under  the 
provisions  of  law  shall  be  excluded. 


(2^  Personnel  in  the  below- listed  categories  are 
not  enxitled  to  lump-sum  readjustment  payment: 


(e)  When,  upon  release  from  active 
duty,  the  reservist  will  be  immediately 
eligible  for  severance  pay  based  on  his 
military  service  under  any  other  provisions 
of  lawo   However,  he  may  elect  to  receive 
readjustment  pay  or  severance  pay,  but  not 
both. 

(f )  When,  upon  release  from  active 
duty,  the  reservist  will  be  eligible  for 
disability  compensation  under  laws  admin- 
istered by  the  Veterans  Administration. 
However,  he  may  elect  to  receive  disability 
compensation  or  readjustment  pay,  but  not 
both.   Election  of  readjustment  pay  will 
not  deprive  him  of  any  subsequent  compen- 
sation to  which  he  may  become  entitled 
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on  the  basis  of  subsequent  service,  under 
lav;s  administered  by  the  Veterans  Adminis- 
tration, 

(3)  The  following  will  be  included  in 
orders  to  release  from  active  duty: 

(a)  A  statement  of  entitlement  to 
lump-sum  readjustment  pay  or  entitlement  to 
elect  either  readjustment  pay,  severance  pay, 
or  the  separation  pay  provided  by  law  for  in- 
voluntary release  prior  to  the  expiration  of 
a  standard  written  agreement . 

(b)  The  number  of  years  of  active 
service  for  which  lump-sum  readjustment  pay 
is  payable  and  the  aonount  of  any  previous 
mustering-out  payment;  if  none,  so  state. 

(c)  A  signed  certificate  that  be- 
comes a  part  of  the  orders  for  separation 
that  states  "Having  been  advised  that  I  may 
not  receive  either  disability  severance  pay 
from  the  Marine  Corps  or  disability  compensa- 
tion from  the  Veterans  Administration  in 
addition  to  readjustment  pay,  I  hereby  elect 
to  receive  lump-sum  readjustment  payment." 

(4)  Exceptions; 


(dj  A  reservist  serving  on  active 
duty  under  s"candard  written  agreement,  and  who 
is  involuntarily  released  from  active  duty 
before  completing  his  agreed  term  of  service, 
may  elect,  in  lieu  of  separation  payment  as 
heretofore  provided,  to  receive  readjustment 
pay. 

(5)  Miscellaneous: 

(a)  Readjustment  payments  are  sub- 
ject to  withholding  tax  and  are  available  for 
liquidation  of  indebtedness  to  the  Govern- 
ment. 

(b)  The  term  "Involuntary  Release" 
shall  include  release  under  conditions  where- 
in a  reservist  has  completed  a  tour  of  duty 
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and  the  Commandant  does  not  accept  his  volvm-         g 
tary  request  for  further  retention.  1 


(d)  A  person  who  receives  read- 
justment pay  is  not  entitled  to  mustering-out 
pay  under  the  Mustering  Out  Payment  Act  of 
1944^  or  under  the  Veterans  Readjustment  Assis- 
tance Act  of  1952.   Mustering-out  pay  pre- 
viously received  under  these  Acts  is  deducted 
from  any  lump-sum  readjustment  pay. 

(e)  An  entry  will  be  made  in  item 
32  of  Department  of  Defense  Form  2l4  (DD  Form 
2l4)  stating  the  nature,  amount  and  date  of 
the  lump-sum  readjustment  payment. 

(f)  The  Commandant  will  determine, 
in  the  case  of  officers,  eligibility  for  lump- 
sum readjustment  payment. 


c.  Physical  Examination  Prior  to  Release 
from  Active  Duty.   Within  72  hours  prior  to 
release,  each  reservist  shall  be  physically 
examined  and  a  report  thereof  submitted  in  ac- 
cordance with  paragraphs  15-^8,  15-^9  and 
15-76(2),  of  the  Manual  of  the  Medical  Depart- 
ment, U.  So  Navy. 
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which  form  the  basis  for 
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No.  20929 
IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Unitkd  States  of  Amkrica, 

Appellant, 
vs. 

William  D.  Pedersen, 

Appellee. 


On  Appeal  From  the  United  States  District  Court  for  the 
Southern  District  of  California. 


BRIEF  FOR  THE  DEFENDANT-APPELLEE. 


Jurisdictional  Statement. 

This  action  was  commenced  by  the  United  States, 
pursuant  to  28  U.S.C.  1345  upon  complaint  alleging 
an  erroneous  payment  of  severance  pay  to  defendant- 
appellee  upon  his  release  from  the  United  States  Ma- 
rine Corps.  A  judgment  for  defendant  was  entered  on 
February  15.  1966  [R.  92].  Notice  of  appeal  was  filed 
on  April  5.  1966  [R.  93 J.  This  court  has  jurisdic- 
tion to  entertain  the  appeal  pursuant  to  28  U.S.C. 
1291. 
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Statement  of  the  Case. 

On  September  15,  1958,  appellee  was  separated  from 
the  United  States  Marine  Corps,  and  was  paid  $12,- 
465.17  by  check  which  represented  all  monies  due  him 
including  his  earned  basic  pay,  subsistence  allowance, 
quarters  allowance,  mileage  allowance,  severance  pay, 
and  unused  leave  pay  [Tr.  124].  On  January  19,  1959, 
by  letter  [Pltf.  Ex.  6],  the  Marine  Corps  demanded 
$10,065.00  from  appellee  explaining  that  an  adminis- 
trative examination  section  of  the  Marine  Corps  had 
determined  this  to  be  an  overpayment.  On  February  7, 
1959,  appellee  answered  this  demand  by  letter  [Pltf.  Ex. 
7]  which  took  exception  to  the  Marine  Corps'  demand, 
and  offered  to  accept  a  limited  recall  to  active  service 
to  prove  his  entitlement  to  severance  pay.  The  Marine 
Corps  refused  this  offer,  and  in  the  same  letter  ad- 
mitted that  the  appellee  had  actually  not  been  paid  all 
of  the  $13,220.00  severance  pay  but  merely  that  such 
sum  had  been  credited  on  the  appellee's  pay  record  [Pltf. 
Ex.  8].  Following  this,  in  June  1959,  appellee  wrote 
to  the  General  Accounting  Office  offering  his  coopera- 
tion, but  specifically  explaining,  irrespective  of  any  final 
determination  as  to  his  entitlement  or  nonentitlement 
to  severance  pay,  that  the  Marine  Corps'  demand  for 
$10,065.00  was  erroneous  in  that  it  was  merely  charged 
to  appellee  on  the  Marine  Corps  accounting  system,  and 
that  a  considerable  portion  of  that  sum  had  actually 
been  disbursed  to  the  United  States  Tax  Collector,  al- 
legedly on  behalf  of  appellee  [Pltf.  Ex.  5].  Appellant 
has  never  denied  this. 
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Notvvitlislaiidin^^  the  forcj^oinj^,  aplK-llcc  was  sued  by 
apiHll.nit  in  March  I'^f.l.  Civil.  No.  367-01-H\V,  the 
complaint  (Icniandiiijj;'  the  full  sum  with  interest  from 
January  19.  1959.  At  the  i)rc-lrial  hearing  in  the  mat- 
ter on  October  ^.  19f)l.  apiullant  expressed  doubts  re- 
garding the  merits  of  its  claim  and  the  suit  was  or- 
dered dismissed  w  ithoiit  prejudice  |  Kx.  "A"  to  Motion 
to  Dismiss  Appeal  dated  November  18,  1964,  on  file 
in  this  court].  The  i)resent  case,  filed  May  20,  1963 
was  initially  tried  in  the  lower  court  on  January  17. 
1964,  the  appellant  again  demanding  $10,065.17  with 
interest  from  January  19,  1959.  The  initial  trial  having 
resulted  in  a  judgment  for  appellee,  an  api^eal  was 
taken,  resulting  in  a  reversal  in  this  court  which  re- 
manded "for  a  new  trial  which  will  permit  each  side  to 
offer  the  evidence  it  believes  should  be  considered  by 
the  trial  court"  [R.  86]. 

At  the  instant  trial,  the  parties  stipulated  to  the  ad- 
mission of  all  evidence  admitted  at  the  first  trial  [Tr. 
Ill   4].    Appellant   introduced   new    Plaintiff's    Exhibit 

10,  Marine  Corps  Order   1900. IB.   Plaintiff's   Exhibit 

11,  Navy  Controllers  Manual,  and   Plaintiff's   Exhibit 

12,  which  was  offered  as  a  complete  copy  of  appellee's 
service  medical  record.  The  appellant  called  a  Navy  Fi- 
nance Officer  as  an  expert  witness  who  testified  infer 
alia  that  the  computation  of  severance  pay  in  appellee's 
pay  record  was  correct  [Tr.  TIT  31].  that  according 
to  statute  of  the  Congress  of  the  United  States  pay- 
ment of  severance  pay  was  only  proper  if  specified  in 


appellee's  orders  [Tr.  Ill  24].  Although  the  witness 
testified  that  appellee's  release  orders  were  separation 
orders  [Tr.  Ill  27],  on  cross-examination  the  witness 
stated  that  a  waiver  which  is  required  by  Marine  Corps 
Order  1900.1B  [Pltf.  Ex.  10]  to  be  included  in  orders 
of  separation  cannot  be  found  in  appellee's  release  or- 
ders [Tr.  Ill  30] .  The  appellant  called  a  Senior  Naval 
Medical  Officer  as  an  expert  witness  who  testified  from 
the  medical  record  of  appellee  [Pltf.  Ex.  12],  and  de- 
tailed appellee's  service  medical  history  particularly  with 
regard  to  sinusitis,  associated  respiratory  problems,  and 
treatments  given,  also  testified  that  if  appellee  had  had 
a  cold  at  the  time  he  was  grounded,  due  to  atmospheric 
changes,  that  could  affect  his  sinuses  [Tr.  Ill  53].  The 
witness  further  commented  on  the  frequent  and  chronic 
respiratory  infections,  nasal  trouble  and  some  with  his 
sinuses,  but  commented  that  based  upon  all  the  record, 
including  the  entry  of  September  10,  1958,  disability 
was  not  reflected  [Tr.  Ill  48]. 

Following  arguments,  the  court  again  expressed  dis- 
satisfaction with  the  state  of  the  evidence  and  accord- 
ingly entered  judgment  for  appellee.  Again  the  Govern- 
ment has  appealed. 
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Argument. 
Appellant's  specification  of  crrrjr  1  asserting  that 
the  district  court  vvvcd  in  hoUlinj^^  that  the  Government 
had  failed  to  establish  hy  the  evidence  its  entitlement  to 
recover  judjj^nient  aj^^'iinst  appellee  is  completely  without 
merit.  Had  tlie  district  court  been  satisfied  with  all  of 
the  other  evidence  presented  l)y  the  Government,  which 
the  court  obviously  was  not,  it  would  still  have  found  it 
virtually  impossible  to  ^ive  a  judp^ment  to  the  ap])el- 
lant  owinj^-  to  the  financial  accounting  proof  presented 
by  the  apjxMlant.  On  page  K3  of  appellant's  brief  on 
appeal,  appellant  states  that  appellee  received  $13,220.00 
severance  pay  upon  his  release  from  active  duty  in 
1958.  That  statement  is  incorrect.  This  court  need  only 
refer  to  appellant's  own  evidence  to  observe  this.  Plain- 
tiff's Exhibit  8,  a  letter  from  the  Marine  Corps  to  ap- 
pellee dated  February  17.  1959.  in  paragraph  3  the 
following  statement  appears:  "In  my  previously  men- 
tioned letter  I  indicated  that  you  received  the  amount 
of  $13,220.00.  The  intent  here  was  to  reflect  the  amount 
credited  on  your  pay  record  for  severance  pay,  not  the 
amount  received."  This  was  commented  upon  at  the 
first  trial  by  the  district  court  as  follows:  "Now.  the 
government  says  in  its  complaint  that  it  is  entitled  to 
$10,065.  In  other  words,  the  government  contends  that 
the  defendant  was  entitled  to  $3,185.00,  I  believe  it  is. 
and  so  they  have  deducted  that  from  the  amount  set 
forth.  $13,220.00,  and  they  come  up  with  a  figure  of 
$10,065.  The  government  absolutely  disregards  the  $2.- 
624.10  withheld  by  the  government  and  paid  over  to 


— 6— 

the  Internal  Revenue  Department.  The  government  takes 
the  position  that  the  defendant  received  $13,220.00. 
He  didn't.  He  received  $13,220.00  less  possibly  $2,- 
624.10  on  withholding  tax.  In  one  of  the  letters  writ- 
ten by  the  defendant  to  the  government,  the  defendant 
calls  attention  to  the  fact  that  this  money  was  with- 
held. The  government  evidently  took  the  position,  'Well, 
that's  just  too  bad.  We  want  the  entire  amount.  If  we 
withheld  anything  illegally  or  unlawfully,  then  you  can 
make  a  demand  upon  Internal  Revenue  and  you  can  get 
it  back,  if  you  can.'"  [Tr.  II  89].  The  Government 
did  not  introduce  any  new  evidence  at  the  second  trial 
to  resolve  the  obvious  discrepancies  between  its  evidence 
and  its  demands,  so  the  question  remains  problematical, 
and  judgment  for  appellant  would  have  been  difficult 
if  not  impossible  under  any  circumstances.  It  also  fol- 
lows that,  from  1958  to  the  present  date  the  govern- 
ment has  still  not  made  a  proper  demand  on  the  appellee 
for  any  sum  of  money  which  it  actually  did  pay  to  him. 

More  cogent  reasons  than  the  above  exist  for  the 
district  court's  not  having  found  for  the  appellant,  how- 
ever. 

Although  Title  10,  Section  1203,  U.S.C,  when  con- 
sidered with  the  other  evidence  in  this  case,  allowed  a 
person  in  appellee's  category  separation  with  severance 
pay  upon  a  determination  of  entitlement  thereto  by  the 
Secretary  of  the  Navy,  the  only  evidence,  basically, 
which  was  introduced  by  appellant  to  refute  entitlement 
to  severance  pay  was  a  faulty  set  of  appellee's  release 
orders  and  an  incomplete  medical  record. 

The  Navy  Controllers  Manual  [Pltf.  Ex.  11]  states 
in  part,  "Members  separated  for  physical  disability  will 
be  entitled  to  disability  severance  pay  if  such  entitlement 
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is  spt'cifiid  in  I  he  separation  oidcrs.  "  It  sliould  Ix."  noted 
that  the  Mainial  doi's  not  prcscriht'  that  this  is  the 
only  means  hy  which  entitlement  to  disability  severance 
pay  is  determined,  nor  could  it  since  such  power  vests 
in  the  Secretary  of  the  Navy,  not  in  the  Controller. 
But  appellant,  in  attemptinpf  to  show  nonentitlement  of 
the  appellee  to  severance  ])ay,  has  introduced  appellee's 
release  orders  [PItf.  K\.  1  |  and  contended  that  there 
are  separation  orders  in  order  to  show  that  as  separa- 
tion orders,  they  do  not  contain  a  statement  of  entitle- 
ment to  severance  pay.  thus  creating-  an  inference  that 
the  Secretary  of  the  Navy  had  not  determined  entitle- 
ment to  severance  pay.  However,  Marine  Corps  Order 
1900.1B  [Pltf.  Ex.  101  P'ira.  j{3)(c)  recites  as  fol- 
lows: 

"The  following-  will  be  included  in  orders  to  re- 
lease from  active  duty:  A  signed  certificate  that 
becomes  a  part  of  the  orders  for  separation  that 
states  'Having  been  advised  that  T  may  not  re- 
ceive either  disability  severance  pay  from  the  Ma- 
rine Corps  or  disability  compensation  from  the  Vet- 
eran's Administration  in  addition  to  readjustment 
pay,  T  hereby  elect  to  receive  lump-sum  readjust- 
ment payment.'  " 

Examinations  of  appellee's  release  orders  [Pltf.  Ex. 
1  ]  will  show  no  such  certificate,  and  since  the  subject 
matter  of  this  certificate  goes  to  the  very  heart  of  the 
question  of  entitlement  to  severance  pay  or  only  read- 
justment pay.  its  omission  casts  serious  doubt  as  to 
their  being  considered  the  separation  orders  contem- 
plated by  the  Navy  Controllers  Manual. 

Appellant's  other  new  evidence  at  the  instant  trial 
was  a  copy  of  what  appellant  describes  as  a  complete 
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medical  record  of  appellee.  This  exhibit  [Pltf.  Ex.  12] 
details  a  history  of  sinusitis  and  related  chronic  re- 
spiratory infections  from  1953  through  1958  that  very 
closely  corroborates  the  testimony  of  appellee  [Tr.  IT 
46-54J.  The  last  entry  in  1958  shown  in  this  medical 
record,  however,  is  dated  September  10,  1958,  and  it 
depicts  no  disability;  but  there  is  some  confusion  re- 
garding this  inasmuch  as  one  page  of  the  exhibit  indi- 
cates that  the  examinee  was  a  Master  Sergeant  in  the 
U.S.  Marine  Corps  as  distinguished  from  U.S.  Ma- 
rine Corps  Reserve.  There  is  no  indication  in  the  rec- 
ord that  the  appellee  has  ever  been  a  Master  Sergeant 
in  the  U.S.  Marine  Corps.  What  is  more  important 
about  this  exhibit  is  that  there  is  apparently  no  record 
of  appellee's  final  medical  examination  in  the  record. 
Marine  Corps  Order  1900.1B  [Pltf.  Ex.  10]  para.  3.c. 
states:  ''Physical  Examination  Prior  to  Release  Prom 
Active  Duty.  Within  72  hours  prior  to  release,  each 
reservist  shall  be  physically  examined  and  a  report  there- 
of submitted  in  accordance  with  paragraphs  15-48,  15- 
49  and  15-76(2),  of  the  Manual  of  the  Medical  De- 
partment, U.  S.  Navy."  The  uncontradicted  evidence  in 
this  case  is  that  appellee  was  separated  on  September 
15,  1958  some  five  days  after  the  date  of  the  last  1958 
medical  entry  in  the  exhibit.  The  results  of  his  examina- 
tion within  72  hours  of  his  release  are  simply  missing. 

The  appellant  may  believe  that  the  person  who  dis- 
bursed severance  pay  to  appellee  failed  to  follow  regula- 
tions, that  the  person  who  audited  appellee's  pay  record 
erred,  that  regulations  were  not  followed  in  failure  to 
include  the  all-important  waiver  of  severance  pay  in  ap- 
pellee's orders,  and  that  contrary  to  regulations,  there 
was  no  medical  examination  of  appellee  within  72  hours 
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of  liis  rc'k-.'isc.  bill  the  clistrict  court  was,  understand- 
ably, lookinjj;^  for  proof  and  not  siipp<^»sitif)n.  Also,  it 
sliould  be  noted,  contrary  to  the  contention  of  appel- 
lant's Navy  Finance  Office  expert  witness  that  U.S. 
statutes  re(juire  entitlement  to  severance  pay  to  be  S|)ec- 
ified  in  separation  orders,  no  such  statute  is  to  be 
found. 

Proceeding  to  appellant's  sj)ccification  of  error  2. 
having  failed  to  produce  any  direct  evidence  to  prove 
that  a  mistake  had  been  made  in  appellee's  pay  record 
[Pltf.  Ex.  2],  and  appellant's  inferential  evidence  hav- 
ing;- proved  defective,  it  is  now  contended  that  the  bur- 
den of  provinc:  the  case  should  have  been  placed  upon 
appellee.  The  appellant,  by  its  complaint,  and  by  the 
audited  pay  record  of  appellee  [Pltf.  Ex.  2]  has  shown 
that  severance  pay  was  paid  to  appellee.  Appellee  has 
concurred  with  this  fact.  With  this  specification  of  er- 
ror, appellant  is  contendin.cf  that  appellee's  concurrence 
with  appellant's  records  shifts  the  burden  to  appellee  to 
prove  that  those  government  records  are  correct.  A  de- 
tailed discussion  of  the  cases  appellant  has  cited  in  supy- 
port  of  this  unusual  contention  is  not  seen  as  necessary: 
the  holding's  in  Sclnia,  R&D  Co.  v.  U.S.,  35  L.  Ed. 
266;  United  States  v.  Denver  &  R.G.R.R.,  48  L. 
Ed.  106;  Fleming  v.  Harrison,  162  F.  2d  789,  and  Lo- 
gan V.  Frecrks,  103  N.W.  127,  are  all  typified  by  the 
United  States  Supreme  Court  holding  in  the  Sehna 
case  as  follows:  "The  burden  of  proof  lies  on  the  per- 
son who  wishes  to  support  his  case  by  a  particular 
fact  wdiich  lies  more  peculiarly  within  his  knowledge  or 
of  which  he  is  supposed  to  be  cognizant."  That  the 
actions  which  ha\e  been  taken  by  appellant  lie  more 
within  appellant's  knowledge  than  appellee's  is  beyond 
question. 
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Appellant's  specification  of  error  3  directed  to  the 
district  court's  finding  that  the  Secretary  of  the  Navy 
had  determined  that  appellee  was  eligible  for  and  en- 
titled to  severance  pay,  merits  discussion.  As  the  dis- 
trict court  remarked  to  counsel  during  the  course  of 
the  trial,  "There  is  nothing  here  to  show  that  he  was 
separated  because  of  disability.  The  record  doesn't  show 
that."  [Tr.  Ill  69].  That  is  certainly  true.  There 
was  absolutely  no  direct  evidence  one  way  or  the  other 
before  the  district  court  which  would  have  set  the 
question  at  rest.  The  appellant  had  produced  no  direct 
evidence  on  the  question,  and  therefore  it  is  necessary 
to  proceed  from  the  one  unassailable  document  which 
was  in  evidence  to  the  only  logical  conclusion.  Appellee's 
pay  record  [Pltf.  Ex.  2]  was  introduced  by  appellant, 
and  both  of  appellant's  expert  witnesses  testified  that 
it  was  computed  correctly.  Colonel  McKean's  testimony 
was,  "First,  looking  at  Exhibit  2,  this  pay  record  was 
closed  out.  as  we  call  it,  all  credits  were  extended  of 
the  Major's  basic  pay,  his  subsistence  allowance,  his 
quarters  allowance,  his  mileage  allowance,  severance 
pay,  60  days  lump  sum  leave  settled  for.  unused  leave. 
The  same  thing  was  done  for  his  income  tax.  His  pay 
record  was  then  balanced  and  the  net  amount  due  him 
was  $12,465.17,  for  which  a  check  was  drawn  to  his 
order  on  the  14th  of  September,  the  day  before  his  re- 
lease from  active  duty  was  effected."  [Tr.  II  24].  From 
the  audited  pay  record,  proper  on  its  face,  and  from 
the  fact  of  payment  of  severance  pay.  appellee  believes 
several  time-tested  presumptions  support  the  district 
court's  finding  regarding  the  Secretary  of  the  Navy's 
determination  of  appellee's  eligibility  and  entitlement  to 
severance   pay.    In  American   Raihvay  Express  Co.   v. 
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A.  J.  /j'lulriihiir;/,  2^)0  U.S.  584.  67  L.  Kd.  414,  the 
U.S.  Supreme  Conn  lulc],  "When  an  act  i.s  clone  which 
could  be  done  Icj^^ally  only  after  the  |)erformance  of 
some  prior  act,  proof  of  the  latter  carries  with  it 
the  presumption  of  the  due  performance  of  the  prior 
act."  Accord:  /look  ?-.  .S7.  Louis  Piih.  Sent.  Co.,  296 
S.W.  2d  12.^.  "Facts  consistent  with  lep^ality  are  pre- 
sumed to  exist".  In  A'.  //.  Stearns  Co.  v.  U.S.,  291 
U.S.  54,  78  L.  Ed.  ()47,  the  United  States  Supreme 
Court  held:  "Acts  done  by  a  public  officer  which  pre- 
sui)pose  the  existence  of  other  acts  to  make  them  le- 
gally operative,  are  presumptive  proofs  of  the  latter." 
And  when  the  district  court  commented,  "It  seems  to 
me  that  when  a  person  joins  the  armed  services  and  is 
discharg^ed,  that  he  is  entitled  to  rely  upon  the  records 
as  maintained  by  the  government,  and  unless  the  gov- 
ernment can  show  that  there  has  been  an  absolute  mis- 
take, why.  I  don't  think  he  should  be  called  to  account 
to  return  the  money  some  six.  seven,  eig"ht.  ten.  15  or 
20  years  later."  [Tr.  TIT  ^3].  the  court  may  have  had 
in  mind  the  following;  United  States  Supreme  Court 
holding  from  United  States  ?'.  Chemieal  Foundation, 
/;/r.,272U.S.  1,71  L.  Ed.  131: 

''In  the  absence  of  clear  ei.ndence  to  the  contrary 
(emphasis  supplied),  courts  presume  that  public 
officers  have  properly  discharged  their  official 
duties." 

Regarding  appellant's  specification  of  error  4.  the 
district  court  did  not  hold  that  i:)ersons  receiving  over- 
payments from  the  Government  are  entitled  to  rely  on 
Government  pay  records  which,  although  erroneous  in 
fact  and  law.  are  not  erroneous  on  their  face.  Xo  dis- 
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cussion  of  this  specification  of  error  is  considered  neces- 
sary. 

Appellant's  specification  of  error  5  that  the  district 
court  erred  in  failing  to  rule  that  the  Government  may 
recover  public  funds  erroneously  disbursed  together  with 
interest  thereon  is  merely  inappropriate  to  this  case  in 
view  of  the  district  court's  findings  that  funds  were 
not  erroneously  disbursed. 

Conclusion. 

Appellee  submits  that  in  view  of  all  of  the  facts  and 
circumstances  presented,  and  for  all  of  the  reasons  out- 
lined in  the  preceding  paragraphs  of  this  brief,  the  dis- 
trict court  could  not  have  found  otherwise  than  it  did, 
and  judgment  for  the  defendant  should  be  affirmed.  It 
should  be  noted  that  appellant  has  been  accorded  three 
separate  opportunities  in  the  lower  court  to  prove  its 
case  commencing  early  in  1961.  It  is  believed  that  ap- 
pellant has  had  its  day  in  court. 

Respectfully  submitted, 

Robert  W.  Fraser, 

Attorney  for  Appellee. 


Certificate. 
I  certify  that,  in  C(jnncction  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Ajjpeals  for  the  Ninth  Circuit, 
and  that,  in  my  ojjinion,  the  foregoing  brief  is  in  full 
compliance  with  those  Rules. 

Robert  W.  Eraser 
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IN  THE  UNITED   STATES   COURT  OP  APPEALS 
FOR   THE  NINTH   CIRCUIT 


No.    20,929 


UNITED  STATES  OF  AMERICA, 

Plaintiff -Appellant, 


V. 


WILLIAM  D.  PEDERSEN, 

Defendant -Appellee 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  SOUTHERN  DISTRICT  OF  CALIFORNIA 


REPLY  BRIEF  FOR  PLAINTIFF-APPELLANT 


In  our  main  brief  we  demonstrated  that  the  record  In 
this  case  clearly  established  the  erroneous  payment  to  appellee 
of  severance  pay  upon  his  involuntary  release  from  active 
duty  to  a  reserve  status  and  the  Government's  entitlement  to 
recover  a  money  Judgment  against  him. 

1.   Appellee  suggests  that  he  did  not  receive  the 
entire  $10,065  overpayment  claimed  by  the  Government  since 


$2,624.10  was  withheld  for  federal  income  taxes  (Brief, 
pp.  5-6).  But  that  suggestion  goes  to  the  amount  of  the 
Judgment  due  the  Government,  and  could  not  Justify  the 
district  court *s  denial  of  any  recovery  to  the  Government."' 
Appellee  also  attempts  to  make  much  of  the  fact  that 
the  orders  releasing  him  from  active  duty  introduced  by 
the  Government  do  not  include  a  certificate  signed  by  him 
indicating  his  understanding  that  he  was  not  entitled  to 
disability  severance  pay  and  indicating  his  election  to  re- 
ceive readjustirent  pay  (Brief,  pp.  6-7).  But  of  what  im- 
portance is  the  absence  of  this  certificate  when  the  Govern- 
ment has  established  by  other  competent,  uncontradicted 
evidence  in  the  record  (see  our  main  brief  pp.  15-I6)  that 
appellee  was  not  entitled  to  disability  severance  pay  but  only 
to  the  lesser  readjustment  pay?  And  of  what  real  relevance 
to  the  issue  of  the  Government's  entitlement  to  recover  the 
overpayment  are  the  facts  that  on  one  page  of  appellee's 

medical  record  he  is  erroneously  referred  to  as  a  master 

2/ 
sergeant,  when  that  record  clearly  pertains  to  him,-'  and  that 

1/     Appellee  fails  to  note  that  on  his  1958  Federal  income 
tax  return,  he  did  not  report  the  $10,065  as  income  (Pl.  Ex.  h) . 

How  the  money  withheld  as  tax  on  this  sum  was  handled 
by  the  Internal  Revenue  Service  is  not  shown  by  the  record.   But 
if  it  was  not  refunded  or  applied  against  any  other  federal  in- 
come tax  indebtedness  which  appellee  might  have  had,  this  with- 
holding may  be  provided  for  in  the  money  Judgment  which,  we 
submit,  the  district  court*  is  required  to  make  as  a  result  of  the 
overpayment . 

2/     There  is  no  doubt  that  the  report  of  medical  examination 
containing  the  reference  to  appellee's  rank  as  that  of  master 
sergeant  was  in  fact  the  prerelease  medical  report  on  appellee. 
(Footnote  continued) 


his  release  from  active  duty  physical  examination  was  admin- 
istered five  days  rather  than  three  days  before  his  actual 
release? 

If  anything,  these  errors  show  that  the  Government 
officials  preparing  appellee's  records  were  less  than  In- 
fallible, and  fortify  the  overwhelming  evidence  to  the  effect 
that  they  erred  In  giving  hlra  a  check  for  severance  pay,  when 
In  fact  he  was  not  being  severed  from  the  service,  but  was 
simply  being  released  from  active  duty  to  reserve  duty. 

2.   Appellee,  In  a  final  effort  to  avoid  repayment  to 
the  Government  of  the  money  erroneously  disbursed  to  him.  In- 
sists, as  he  did  In  the  district  court,  that  because  he  was 
paid  severance  pay  and  because  that  severance  pay  was  correctly 
calculated  on  the  face  of  his  pay  record,  (considering  his 
years  of  service  and  final  monthly  active  duty  base  pay),  the 
Secretary  of  the  Navy  presumptively  determined  his  entitle- 
ment to  disability  severance  pay  as  Title  10,  Section  1203  of 
the  United  States  Code  requires  (Brief,  pp.  10-11).   But  assuming, 
without  conceding  that  such  a  presumption  arises  from  an  entry, 
regular  on  its  face,  in  a  service  man's  pay  record,  any  such 
presumption  was  rebutted  here  by  the  medical  evidence  establishing 
appellee's  fitness  for  continued  active  duty  and  lack  of  dis- 
ability at  the  time  of  his  involuntary  release,  and  by  the  docu- 
mentary evidence  showing  that  he  was  not  being  severed  from  the 


2/  Footnote  continued s 

On  the  same  page  as  the  reference  to  the  master  sergeant  rank 
appears  appellee's  correct  service  number  and  date  of  birth 
(PI.  Ex.  12). 


service,  but  was  simply  being  released  from  active  duty  to  a 
reserve  status  for  want  of  a  billet  in  the  active  Marine 
Corps.  The   authorities  cited  by  appellee  in  support  of  his 
position  (Brief,  pp.  10-11)  are  plainly  inapposite  since  in 
none  of  them  was  evidence  introduced  rebutting  the  presumption 
of  regularity  which  may  have  arisen. 

CONCLUSION 

For  the  reasons  stated  herein  and  in  our  main  brief, 

it  is  respectfully  submitted  that  the  Judgment  of  the  district 

court  should  be  reversed  and  the  cause  remanded  to  the  district 

court  with  directions  to  enter  Judgment  for  the  United  States. 

J.  WILLIAM  DOOLITTLE, 
Acting  Assistant  Attorney  Gtenerai 

MANUEL  L.  REAL, 
United  States  Attorney, 

DAVID  L.  ROSE 
HARVEY  L,  ZUCKMAN, 
Attorneys, 

department  of  Justice, 
Washington,  D.C.   "g^T^^O. 
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San  Fkancisco  Mining  Exchange, 

Petitioner, 

vs. 

Skcuritiks  Axi)  h].\e;ii.\XGi';  C'ommission, 

Respondent. 


On  Petition  to  Review,  Modify  and  Set  Aside,  and  to  Stay,  an 
Order  of  the  Securities  and  Exchange  Commission 

OPENING  BRIEF  FOR  PETITIONER 


JURISDICTION 

This  wise  is  before  the  Coiul  oji  petition  of  the  San 
Francisco  Minini;-  Excliange  (liei-ein  sonietinies  called  the 
"Petitioner")  to  review,  niodiry  and  set  aside,  and  to 
stay,  an  order  of  the  Seeuiities  and  Kxehani^e  Coniniis- 
sion  (herein  called  the  "I'onnuission").  The  C'onnuis- 
sion's  decision  and  order  are  i-e]jor(ed  as  Seeiuities  and 
Exchange  Act  Release  No.  7870. 

This  Court  has  jurisdiction  under  the  Securities  Ex- 
change Act  of  1934  as  amended,  48  Stat.  881,  15  U.S.C. 
7Sa.,  et  sc(i.  (herein  called  the  "Act"),  since  petitioner 
was  aggrieved  by  an  oidei-  of  the  C'onuuission  (Securities 
and  Exchange  Act  l\elease  No.  7870).  and   has   its  prin- 


cipal   place  of  business   in   the   United   States   Court  of 
Appeals'  Ninth  Circuit. 


STATEMENT  OF  THE  CASE 

I.     THE   FANTASTIC   PRELUDE  TO   THE   FILING   OF   FORMAL 
CHARGES  AGAINST  THE  MINING  EXCHANGE. 

A.  The  Commission  Stafif  Attempted  to  Importune  the  Members 
of  the  Mining  Exchange  Into  a  Voluntary  Surrender  of  Its 
Registration. 

Action  preliminary  to  the  administrative  proceeding 
was  initiated  on  July  11,  1962  when  Arthur  E.  Penne- 
kamp,  the  Regional  Administrator  of  the  Securities  and 
Exchange  Commission,  came  to  the  headcjuarters  of  the 
San  Francisco  Mining  Exchange,  conferred  with  the  mem- 
bers of  the  Mining  Exchange,  and  delivered  to  its  Board 
of  Governors  a  i^hotostatic  copy  of  a  letter  dated  June 
28,  1962  that  he  had  received  from  the  Director  of  the 
Commission's  Division  of  Trading  and  Exchanges  (one 
Philip  A.  Loomis,  Jr.)   (Tr.,  pp.  1496-1499). 

At  the  July  11,  1962  conference,  when  Mr.  Pennekamp 
delivered  the  copy  of  Loomis'  letter  to  the  Mining  Ex- 
change's Board  of  Governors,  he  also  showed  them  a  copy 
of  a  report  prepared  by  the  statf  of  tlie  Conunission  en- 
titled "Report  on  the  San  Francisco  Mining  Exchange — 
June,  1962— Non-Public— For  Staff  Use  Only." 

Within  a  few  days — after  clearing  it  with  Washing- 
ton— he  delivered  a  copy  of  this  Report  to  the  members 
of  the  Mining  Exchange  for  their  study  (Tr.,  pp.  1499- 
1502). 


Because  ()('  I  lie  si^iiilieniice  of   Looiiiis'  l(,'lt(!r  we  wet  it 
J'orlli  ill   (nil  al   lliis  first  oiipoiliiiiity : 

''Airmail  .June  28,  Vjii'l 

Arthur  I*].   reiuiel<aiii|i,  IOs(|. 

Regional  Adiniiiistratnc 

Secui'ities  and   Mxcliaii^c  ('oiiiiiiissioii 

821  Market  Street 

San  Francisco  .'],  ('aliloriiia 

Ke:    San  FranciscD  Minin;^'  Excliange 

Dear  Art : 

The  ConunissloH  lias  aulliori/ed  us  to  proceed  in 
the  matter  of  tlie  San  Krancisco  Mining  Kxcliange  in 
accordance  with  our  oiiginal  ])lans.  I  understand  also 
that  you  have  received  copies  ol"  the  report  on  the 
Exchange  as  rciAsed  in  accordance  with  the  Commis- 
sion's directions. 

I  suggest,  therefore,  that  you  arrange  an  a])point- 
nient  with  tlie  Board  of  (iovernors  of  the  Exchange 
and  then  advise  tlu-ni,  in  effect,  that  the  staff  of  the 
Conmiission  has  made  a  study  of  the  San  Francisco 
Mining  Excliange  as  a  result  of  wliich  we  have  reached 
a  firm  conclusion  that  the  registration  of  the  San 
Francisco  Mining  Exchange  as  a  national  securities 
exchange,  must  he  terminated.  The  staff  recommenda- 
tions have  been  considered  by  the  Commission. 

The  norma!  conseciuence  of  this  conclusion  would 
l)e  the  initiation  of  a  proceeding  under  Section 
ll)(a)(l)  of  the  Securities  Exchange  Act  to  withdi*aw 
the  registration  of  the  P^xchange,  and  we  are  pre- 
l)ared  to  commence  such  a  ])roceediiig  promptly.  We 
feel,  however,  that  the  Excliange  may  wish  to  ter- 
minate its  registration  voluntarily  in  order  to  avoid 
the  expense  and   embarrassment   of   public   hearings. 
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If  the  Exchange^  wishes  to  take  that  course,  it  may 
submit  withdrawal  of  its  re^stration  by  July  15,  and 
the  Commission  will  order  such  withdrawal  effective 
at  an  appropriate  time. 

The  Exchange  may  also  be  advised  that  the  Com^ 
mission  does  not  plan  to  make  the  report  on  the  San 
Francisco  Mining  Exchange  public  at  this  time,  but 
that  copies  are  available  for  inspection  by  the  Ex- 
change. The  Commission  does  not  wish,  however,  to 
give  copies  of  the  report  to  the  Exchange,  since  it 
might  thereby  lose  control  of  the  decision  as  to  when 
and  how  this  material  might  be  made  public. 

If  the  Exchange  withdraws  its  registration,  it  may 
give  such  reasons  therefor  as  it  sees  fit,  provided 
that  they  are  not  misleading.  It  should  be  under- 
stood, how^ever,  that  while  the  Commission  does  not 
plan  to  make  the  report  public  at  this  time,  the 
Conunission  may  subsecjuently  determine  that  it 
would  be  appropriate  to  do  so,  and  the  Exchange 
should  not  assmne  that  the  Commission  will  not  here- 
after make  the  report,  and  the  reasons  for  the  with- 
drawal of  the  Exchange's  registration,  public,  in 
response  to  Congressional  inquiry,  or  otherAvise. 

You  may  furnish  a  copy  of  this  letter  to  the 
Exchange  if  you  think  that  desirable. 

If  you  have  any  cjuestions  about  it,  please  let  me 
know^  iamnediately  when  you  have  conununicated  this 
matter  to  the  Exchange  and  when  you  receive  any 
reaction  from  it. 

Sincerely  yours, 
sgd  Philip  A.  Loomis,  Jr., 
Director" 

Mr.    Pennekamj)    insisted    that    during    the    July   11th 
conference  at  the  Mining  Exchange  he  urged  the  mem- 


bors  of  (lie  lv\('liaii^(j  to  «»l)t;iiii  l<';;al  (-((unscl  1<»  assiMt 
them  ill  llicir  conHidcralioii  of  Um-  iilliinatuiii  |)r<'.<cn1<-(]  in 
L/oomis'  letter  (Tr.,  |)|).  I4!)7,  ir)r)()-irMl  j.  Il<-  knew  that 
they  (ii<l  not  have  le;^^al  counsel  (Tr.,  p.  \7h){)).  As  a 
mattei-  of  ('act,  one  of  the  •■ventual  charges  filed  agairifst 
ihe  Mining  10x('han<::e  was  tliat : 

"The  Exchange  has  retaine<l  no  le^^al  counsel  lor 
about  30  years  and  has  not  had  ade^jmite  Ic^'-al  advice 
during-  tliis  entire  period."  (Order  \'i>\-  I'uhlic  I'ro- 
cecdings,  Par.  IF,  Fi(4),  pa^-e  11.) 

3.  Legal  Counsel  for  the  Mining  Exchange  Is  Engaged — He 
Seeks  a  Conference  With  the  Commission  Staff  Concerning 
Rehabilitation. 

Legal  counsel  for  the  Mining   Kxchange  first  ap])eared 

)n  the  scene  on  July   Ki,   llXio,  when  its  present  counsel 

:ransndtted  identical  wii-es  to  hotli  Loomis  and  the  secre- 

j&ry  of    tlie    Securities    and    l^xchange    C'onunission,    one 

3rval  A.  Du  r)ois.    Since  this   first  statement  of  a  legal 

iwsition    in    lielialf    of    the    Mining    Kxchange    sets    forth 

?learly  the  attitude  of  legal  counsel  for  the  Mining  Ex- 

?hange,  we  <|uote  the  exact  wire  in  full  (Tr.  ]>]).  2054-2050, 

Resp.  Exh.  9) : 

"Re:  SAN  FRANCISCO  MINING  KXCHANGE.  SINCE  MON- 
DAY, JULY  16TH,  I  HAVE  BEEN  RETAINED  AS  LEGAL 
COUNSEL  FOR  THE  EXCHANGE.  HAD  NO  PRIOR  KNOWL- 
EDGE OF  OR.  CONNKCTION  WITH  ITS  ACTIVITIES  OR  THOSE 
OF  AN\'  SINGLE  MEMBER.  MET  WITH  A  GROUP  OF  ITS 
MEMBERS  YESTERDAY  AND  REVIEWtJD  YOUR  STAFF 
REPORT  OF  Jl^XK  12TH  AND  PHILIP  LOOMIS'  LETTER 
OF  JUNE  28TH.  CONFERRED  THIS  AFTERNOON  WITH 
REGIONAL  ADMINISTRATOR  ARTHI'R  PENNEKAMP  AND 
HIS  STAFF.  WAS  ADVISED  OF  YOUR  CONTEMPLATED  WIRE 
ADVANCING  FROM  JULY  I'TTH  TO  ISITH  THE  DEADLINE  FOR 
POSSIBLE     VOLUNTARY     WITHDRAWAL     OF     REGISTRATION. 


MET  LATER  THIS  AFTERNOON  WITH  GROUP  OF  MEMBER.S 
AND  AM  AUTHORIZED  TO  ADVISE  YOU  AS  FOLLOWS: 
(1)— IMPOSSIBLE  FOR  THEM  TO  REACH  GROUP  DECLSION 
AS  TO  ADVISABILITY  OF  VOLUNTARY  WITHDRAWAL  BY 
THURSDAY  DUE  TO  PRACTICAL  CONSIDERATIONS.  (2)— 
THEY  ARE  CALLING  MEETING  OF  ALL  MEMBERS  FOR  TilON- 
DAY,  THE  FIRST  DAY  WHEN  ALL  CAN  BE  PRESENT,  TO 
REVIEW  THE  ENTIRE  SITUATION  IN  OFFICIAL  MEETING. 
PROBABLY  WILL  HAVE  DEFINITE  ANSWER  BY  LATE  MON- 
DAY OR  TUESDAY.  (3)— THEY  ASSURE  YOU  THAT  A  DECI- 
SION TO  SHUT  DOWN  EXCHANGE  FOR  WEEK'S  VACATION 
WAS  TAKEN  WITHOUT  LEGAL  ADVICE  BUT  INTENDED  AS 
COOPERATIVE  ACT  IN  GOOD  FAITH  AND  TO  AVOID  POS- 
SIBLE CUSTOMERS'  SUITS  FOR  FAILURE  TO  DISCLOSE  DIF- 
FICULTY WITH  SEC.  THEY  ARE  WILLING  TO  ACCEPT  LEGAL 
ADVICE  AS  TO  NECE.SSITY  OF  SUB]\nTTING  TO  COMMISSION 
SPECIFIC  AND  RIGID  PLAN  OF  REH-\BILITATION,  IF  POS- 
SIBLE TO  BE  PREPARED  IN  COOPERATION  WITH  COMMIS- 
SION STAFF.  AM  AUTHORIZED  TO  COME  TO  WASHINGTON 
FOR  CONFERENCE  WITH  YOU  OR  STAFF  MEMBERS  IF  IT 
WILL  BE  CONSTRUCTIVE.  HAVE  ADVISED  EXCHANGE  MEM- 
BERS OF  EXTREME  GRAVITY  OF  SITUATION.  AWAIT  YOUR 
RESPONSE  EITHER  DIRECTLY  OR  THROUGH  REGIONAL  AD- 
MINISTRATOR'S OFFICE." 

C.    The  Commission  Stafif  Refused  to  Discuss  Rehabilitation. 

Neither  Looniis,  the  Director  of  the  prosecuting  Divi- 
sion of  Trading  and  Exchanges,  nor  Du  Bois,  the  Com- 
mission's secretary,  acknowledged  or  answered  the  A\-ire 
from  the  Exchange  Counsel,  but  Loomis'  Associate  Di- 
rector, one  Irving  M.  Pollack  sent  a  teletype  message  to 
Regional  Administrator  Pennekemp  on  July  18th.  This 
message  read  as  follows  (Tr.,  p.  2057,  Resp.  Exh.  9A) : 

*'We  have  telegram  from  Gardiner  Johnson,  coun- 
sel for  San  Francisco  Mining  Exchange,  stating  it  is 
imjwssible  for  Exchange  members  present  in  San 
Francisco  to  reach  decision  by  July  19th  as  to  ad- 
visability of  voluntary  withdrawal;  that  earliest  i)os- 


Kihlc  (lute  r<»r  iiic(-tiiin  of  all  nicinhcrs  is  .Inly  li.'Jnl, 
and  they  will  liavc  dermitc  answer  n<»1  later  than 
July  24th;  ilial  ('ioHin^  of  l^jxcliange  this  week  waH 
intended  lo  avoid  f)ossibh'  eivil  suit  for  failure  to 
disclose  diriicnlly  willi  SI'X';  and  that  Ihcji  vdvl  lo 
submit  specific  I'hm  of  rchahililalio)!  if  possible  Sto|» 
We  understand  active  nienibeis  now  running  I'^x- 
clian^e  are  avaihibk'  at  tiiis  time  Stop  We  shall 
withliold  our  iccoininendatioii  to  eoiiuiiission  only  if 
they  ajssure  us  they  are  recoinmendin^  to  niembershij) 
meeting  on  July  23  that  registiation  l)e  withdrawn 
and  that  Exchange  does  not  intend  to  reopen  Stop 
Rehabilitation  impossible.  Signed  Irving  M.  Pollack, 
Associate  Director,  Division  of  Trading  and  lOx- 
changes." 

In  si)ite  of  Associate  Directoi-  Pollack's  flat  rejection 
of  the  suggestion  of  a  |)i'oposed  i)lan  of  rehabilitation  of 
Mining  Exchange  procedures  (his  express  words  were: 
"REHABILITATION  IMPOSSIBLE"),  the  meml)ers  of 
the  Exchange,  under  the  guidance  of  theii-  legal  counsel 
(who  had  first  been  engaged  only  a  week  ])reviously), 
proceeded  to  hold  the  promised  meeting  on  Monday, 
July  23rd. 

The  memluM-s  first  voted  against  the  suggestion  that 
they  voluntarily  withdraw  the  i-egistration  of  tlie  Mining 
Exchange  as  a  national  securities  exchange.  Then,  they 
proceeded  to  i)rei)are  and  ado})t  a  "plan  of  ])roi)osed 
oi^eration  of  the  Exchange  which  will  ri'lieve  it  from  piist 
criticism  by  the  staff  of  the  Connnission." 

On  July  2r)tli  counsel  tor  the  Mining  Exchange  for- 
warded to  l)u  Bois  (the  Sl'X"  secretary)  a  letter  re^x>rt- 
ing   in   detail   upon   this   meeting.    A   copy   of   the   letter 
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went  to  Regional  Administrator  Pennekamp  (Tr.,  pp. 
2069-2083,  Rosp.  P]xh.  10).  This  was  the  lotter  of  July 
25th: 

"In  re:    San  Francisco  Mining  Exchange. 

Dear  Mr.  Du  Bois: 

As  you  have  probably  been  advised,  on  Monday, 
July  23rd,  the  members  of  the  San  Francisco  Mining 
Exchange  met  to  consider  the  suggestion  that  they 
agree  to  withdraw  voluntarily  the  registration  of  the 
Exchange,  as  a  national  securities  exchange. 

After  considerable  discussion,  the  members  present 
voted  to  declare  themselves  as  opposed  to  the  vol- 
untary withdrawal  of  the  registration  and  in  favor 
of  continuing  operations  as  a  national  securities 
exchange. 

Subsequently,  the  members  of  the  Exchange  adopted 
a  fonnal  resolution  declaring  themselves  in  favor  of 
prompt  preparation  and  submission  to  the  Securities 
and  Exchange  Coimnission  and  its  staff  of  a  plan 
of  proposed  operation  of  the  Exchange  which  wdll 
relieve  it  from  past  criticism  by  the  Commission's 
staff,  and  conform  to  the  suggestions  heretofore  made 
by  the  staff  of  the  Commission. 

This  is  to  inform  you  that  yesterday  the  first  con- 
ference was  held  for  the  purpose  of  discussing  and 
formulating  such  a  plan  of  ajiproved  operation  of 
the  Exchange.  A  nmnber  of  topics  of  suggested  re- 
form were  discussed  and  specific  proposals  for  im- 
proving operations  were  generally  agreed  upon.  A 
second  meeting  is  to  be  held  later  this  week  or  early 
next  week.  It  is  anticij)ated  tliat  the  plan  avlU  be 
completely  formulated  by  the  end  of  next  week  and 
the  intention  is  to  send  it  on  to  vour  office  and  to  the 
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regional  juiiniMisti-alor's  oriicc  for  <'f)nsi(l<Tati(>n,  in 
th(!  hope  lliat  discussion  oC  llic  |»i-()jK)se(l  plan  might 
eventually  eliminate  niueli  (»r  llic  criticisin  heretofore 
leveled  at  tlic  I'^xcliange  o|)<'iations. 

Anion"!;  ilic  to|>ies  discusse<l  was  a  /general  review 
and  moderni/.alion  of  the  oIKiec  administrative  pro<'(-- 
dures  of  the  I'iXchan^c.  'I'his  to|)i<'  will  Im-  <lis(*ussed 
further  at  the  next  ('(Mifeicnce  meeting.  i\Iy  ])urpo«e 
in  sending  tliis  letter  is  to  keep  you  and  the  regional 
administrator's  olhce  advised  of  tliese  develojMnents, 
so  that  you  might  be  aware  of  the  fact  that  the 
members  of  the  Exchange  aie  engaged  in  an  effort  in 
good  faith  to  eliminate  any  of  the  i)ast  criticisms 
of  their  operations.  Within  the  limited  time  available 
since  I  was  retained,  it  has  been  my  effort  to  try 
and  aid  very  materially  in  hiinging  about  such  a 
program  of  a  general  revision  of  the  form  of  the 
Exchange  activities  and  operations. 

We  will  keep  you  advised  of  developments  in  the 
inuuediate  future. 

Yours  very  truly, 
Gardiner  Johnson" 

D.    The  Charges  Are  Filed  in  the  Form  of  the  ' '  Order  for  Public 
Proceedings. ' ' 

Secretary  Du  Bois  answered  under  date  of  July  27, 
19(12  (Tr.,  pp.  2()S4-20S7,  llesp.  Exh.  12)  stating  in  part 
that : 

"Trior  to  the  receipt  of  your  letter,  the  Conuuis- 
sion  issued  an  order  for  proceedings  under  Section 
19(a)  of  the  Securities  and  Exchange  Act  of  1934  to 
detennine  whetlier  the  registration  of  the  Exchange 
should  be  withdrawn.  A  copy  of  this  order  is  en- 
closed. 
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*'In  view  of  the  facts  alleged  by  the  Division  of 
Trading  and  Exchanges,  it  does  not  appear  tlmt  any 
proposed  plan  of  reorganization  would  obviate  the 
necessity  for  going  forward  with  these  proceedings." 

After  the  receipt  of  tliis  letter  from  Du  Bois,  Regional 
Administrator  Pennekamp  advised  the  president  of  the 
Mining  Exchange  that  further  discussion  of  any  program 
of  rehabilitation  was  out  of  his  hands  (Tr.,  pp.  2091-2092). 

The  ''Order  for  Public  Proceedings"  (which  set  forth 
the  detailed  charges  against  the  Mining  Exchange)  was 
as  reported  in  Du  Bois'  letter  of  July  27th,  issued  by 
him  as  Secretary  of  the  Commission  on  July  26,  1962. 
They  were  promptly  served  by  delivery  of  a  copy  to  the 
president  of  the  Mining  Exchange. 

Consistently  since  the  first  conference  on  July  11,  1962 
the  members  of  the  Mining  Exchange  have  refused  to  ter- 
minate voluntarily  its  registration  as  a  national  securities 
exchange. 


n.  COUNSEL  FOR  THE  MINING  EXCHANGE  SOUGHT  TO  EX- 
PLORE THE  POSSIBILITY  OF  BIAS  AND  PREJUDICE  BY 
INTERROGATING  THE  REGIONAL  ADMINISTRATOR  AND 
BY  DEMANDING  PERTINENT  DOCUMENTS.  FAILING  TO 
OBTAIN  ANSWERS  OR  DOCUMENTS  HE  REQUESTED 
SUBPOENAS  DIRECTED  TO  THE  MEMBERS  OF  THE  COM- 
MISSION. 

A.  Counsel  for  Petitioner  Seeks  to  Question  the  Regional  Ad- 
ministrator and  States  the  Purpose  of  the  Inquiry. 

During  cross-examination   of   Arthur   Pennekamp,   the 

SEC  Regional  Administrator,  on  February  5,  1963,  he  was 

asked  by  counsel  for  the  Mining  Exchange  when  he  had 
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roportofl  to  Du  Bois  or  jjooinis  cHuicf^Tiin^  diwcnssions  witfi 
Archie  Cliovrior,  a  susponHcrl  Jiu'iiibor  of  iho.  Mining  Ex- 
change. Iininofliatcly  eoimsel  for  the  (^oiniiiissioji  ohjccted. 
clainiinp  that: 

**This  invades  a  |)rovine('  vviiich  iirxlcr-  the  r(»cop7iiz- 
able  standard  is  f)rivileged.  C!onversations  of  that 
nature,  intemal  conferences  between  staff  members 
are  j)rivileg('d  under  the  rule."  (Tr.,  pp.  15.'jr)-15:]f]). 

The  Hearing  Examiner  sustained  the  objection.  'Ilie 
foHowing  collo<|uy  tlien  occurred: 

"Mr.  Johnson:  Mr.  Hearing  Officer,  .  .  .  may  i  state 
my  purpose  in  pursuing  this  line  of  in(iuiry  at  this 
time? 

Hearing  Examiner  Ewell :     Yes,  sir. 

Mr.  Johnson:  Mr,  Kennamer  has  objected  pre- 
viously, and  I  am  aware,  of  course,  that  he  intends 
to  object  to  this  question.  T  will  state  to  the  Hearing 
Officer  that  among  my  purposes  in  pursuitiff  this  line 
of  inquiry  at  this  time  generaUy  is  an  effort  to  de- 
termine and  demonstrate  to  the  Hearing  Officer 
whether  or  not  this  matter  h<is  been  prejudged; 
whether  or  not  the  members  of  the  Commission,  mem- 
bers of  the  Securities  and  Excliange  Commission  of 
the  United  States 

Hearing  Examiner  Ewell:     May  1  interrupt? 

Mr.  Jolmson:     Yes. 

Hearing  Examiner  Ewell:  /  don't  think  this  is  a 
proper  line  of  discussion  at  this  time,  until  certain 
matters  are  clarified  on  tlie  record,  and  in  my  own 
mind  too.  It  doesn't  seem  to  me  that  tlie  objective  that 
you  mentioned  is  a  proper  one  for  presentation  in 
this  hearing. 

The  Conmiission  is  not  on  trial  here,  and  1  don't 
tlunk  it  appropriate  for  you  to  endeavor  to  make  such 
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a  demonstration;  this  is  not  a  proper  fonun  for  it." 
(Tr.,  pp.  1536-1537). 

There  was  further  discussion  of  this  problem  of  proof 
while  Mr.  Pennekamp  Avas  still  under  examination : 

"Mr.  Johnson:  The  point,  Mr.  Hearing  Examiner, 
is  this:  I  am  pursuing  this  line  of  investigation  with 
Mr.  Pennekamp  for  the  purpose  of  ascertaining  by 
the  questions  that  I  have  asked,  and  am  about  to  ask, 
whether  or  not  this  matter  hcis  in  fact  been  prejudged 
hy  the  Commission,  by  the  consideration  of  evidence 
which  is  not  part  of  the  record,  by  consideration  of 
matters  which  are  actually  extraneous  to  this  hearing, 
and  for  the  purpose  of  establishing  by  the  competent 
testimony  of  those  involved  that  the  issue  Jias  pre- 
viously been  decided,  and  that  we  are  in  fact  engaged 
in  a  pillow  fight,  an  anticlimax,  a  consideration  of 
facts  2vhich  have  in  fact  already  been  disposed  of  by 
the  members  of  the  Commission — "  (Tr.,  p.  1543,  11. 
1-13). 

and  continuing: 

''Mr.  Kennainer:  Now,  Mr.  Examiner,  with  respect 
to  Mr.  Johnson's  contention  that  the  proceedings 
regarding  the  San  Francisco  Mining  Exchange  have 
been,  to  use  his  term,  I  believe,  'prejudged,'  I  am  not 
entirely  certain  whether  he  means  prejudged  by  coun- 
sel for  the  Division,  whether  he  means  prejudged  by 
the  investigative  staff,  or  whether  he  means  prejudged 
by  the  Commission  itself,  or  Mr.  Examiner,  by  the 
Examiner  who  is  presiding  here. 

These  are  loose  and  irresponsible  accusations. 

Hearing  Examiner  Ewell :  In  order  not  to  broaden 
the  thing  unduly,  Mr.  Johnson,  you  may  correct  me  if 
you  think  I  am  in  error,  but  the  whole  thrust  of  Mr. 
Johnson's  remark,  as  I  interpret  it,  is  that  the  Com- 
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mission  itself  has  fjrrjiidf/cfl  this  case,  before  the  evtrii 
of  the  order,  and  did  not  refer  to  any  j)articular  divi- 
sion or  office  of  the  Commission. 

Mr.  Johnson:  That's  correct.  May  J  way  in  sup- 
port of  your  contention,  /  n.sed  erjiresslj/  'the  mem- 
bers of  the  Securities  and  FJxchanf/e  Commission,' 
and  I  did  so  dclilx'iatcly.  1  certainly  did  not  imply, 
and  1  trust  it  was  not  inferred  that  there  was  any 
ac^'usation  leveled  at  this  hearing  officer,  and  F  am 
sure  that  the  record  would  not  sup]K)rt  any  such 
accusation.  I  was  very  ciireful  in  my  statement  to 
refer  to  the  Commission. 

Mr.  Kennamer:     May   1   finish  my  statement? 

Mr.  Johnson  :     All  rig-ht. 

Mr.  Kennamer:  With  that  intei-pretation,  and 
with  tJiat  narrowing:  of  the  charges  that  have  l>een 
made  here,  I  can  only  suggest,  Mr.  Examiner,  tliat 
none  other  tlmn  a  member  of  the  Commission  could 
testify  as  to  whether  he  has  prejudged  this  matter. 
Certainly  Mr.  Pennekani])  can't  explore  the  mind  of 
any  member  of  tlie  Conmiission. 

Now,  if  counsel  for  the  Exchange  make«  such  a 
contention,  the  only  avenue  that  I  can  suggest  that 
might  be  available  adjudication  of  this  problem  is  a 
collateral  suit  against  the  members  of  the  Commission. 

Hearing  Examiner  Ewell :     You  mean  in  the  courts. 

Mr.  Kennamer:     Yes,  sir;  in  the  courts. 

Hearing  Examiner  Ewell:     Well,  I  was  going 

Mr.  Kennamer:  I  don't  believe  the  Hearing  Officer 
could  possibly  inalve  such  a  determination.  I  am  cer- 
tain that  Mr.  Pennekamp  does  not  know  whether  any 
member  of  tlie  Conmiission  has  reached  a  i)rior  de- 
tennination  as  to  the  merits  of  this  proceeding. 

Hearing  Examiner  Ewell :  Well,  I  would  preismne 
it  miglit  be  evidence  if  some  other  indirect  statement 
about  a  Commissioner  could  be  reflected  in  otJier  AX'avs, 
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but  my  problem  is  as  to  whether  that  area  is  in  any 
degree  a  proper  subject  for  investigation."  (Tr.,  pp. 
1545-7). 

B.  Counsel  for  Petitioner  Indicated  That  He  Would  Be  Com- 
pelled to  Request  Subpoenas  If  the  Information  and  Docu- 
ments Were  Not  Forthcoming. 

As  counsel  for  the  Comiiiisison  persisted  in  objecting:: 
to  questions  addressed  to  Mr.  Kennekamp  relative  to  his 
communications  \vith  the  Commission  concerning  various 
facets  of  the  Mining  Exchange  investigation,  these  objec- 
tions Avere  sustained.  Counsel  for  the  Mining  Exchange 
then  indicated  that,  failing  to  obtain  the  facts  from 
Regional  Administrator  Pennekamp,  he  would  probably 
have  to  request  subpoenas  for  the  members  of  the  Com- 
mission. This  was  that  discussion: 

"Hearing  Examiner  Ewell:  Well,  no  that  wasn't 
quite  what  I  had  in  mind.  I  said  that  after  the  testi- 
mony is  all  in  on  both  sides,  I  wanted  to  know  if  you 
had  any  motions  that  you  intended  to  make  which 
would  require  a  good  deal  of  argument  possibly,  and 
study,  before  they  could  be  disposed  of. 

Mr.  Jolmson :  Let  me  clear  up  one  point.  Occa- 
sionally, Mr.  Kennamer  is  helpful  and  surprisingly,  I 
think  on  this  oc^^asion,  he  has  raised  a  point  that  prob- 
ably I  should  have  cleared  up  in  answer  to  your  ques- 
tion. This  will  depend  to  a  considerahle  extent  upon 
the  nature  of  Mr.  Pennekamp' s  testimony  and  the 
inanner  in  which  it  is  concluded,  but  there  is  a  very 
serious  possibility  unless  he  changes  or  there  is  some 
chamge  in  his  position  it  ivill  be  my  intention  to  re- 
quest subpoenas  for  members  of  the  Exchange  Com- 
mission. However,  that  is  a  matter  I  am  going  to  have 
to  appraise,  as  I  go  along. 
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Mr.  Kcnnaiiicr:  Well,  I  am  ^\:u\  fliat  I  have  ]n'i'i\ 
helpful  in  tlii.s  context,  and  I  assuiiH?  tliat  coun.s*'!  lor 
the  Exchange  is  now  saying  that  lie  may  or  may  not 
ask  the  Hearing  Officer  to  issue  subpoenas  direot^Kl 
to  the  in<lividual  members  of  the  Se<ni?*ity  and  Ex- 
change Commission."  (Tr.,  p.  2105,  1.  17  to  p.  21()(), 
1.  11.) 

Upon  furtlier  in(|uiry  being  made  along  the  sanu;  line  by 
the  Coimnission 's  counsel,  the  position  of  the  Mining  Ex- 
change was  repeated: 

**Mr.  Kennainer:  No,  sir,  but  doe-s  that  exhaust 
tlie  nnml)er  of  witnesses  who  ai'e  to  b(»  called  in  con- 
cluding the  case  for  the  Mining  Exchange? 

Mr.  Jolmson :  With  the  one  exception  that  1  noted 
previously  in  wliich  /  said  I  ivoidd  Imve  to  make  the 
determination  dioinf/  Mr.  PennekaDip's  examination. 
I  think  that  will  not  take  too  long,  and  we  will  let  you 
know  right  away. 

Mr.  Kennamer:  Well,  now,  Mr.  Examiner  in  the 
event  that  Mr.  Pennekamp's  testimony  is  not  to  the 
satisfaction  of  counsel  for  the  Mining  Exchange,  I 
ask  him  now  to  identify  the  additional  witnesses 
whose  testimony  might  be  needed. 

Mr.  Johnson:  /  think  I  did,  the  members  of  the 
Commission,  and  possibly  Mr.  Du  Bois.  Tlmt  would 
be  it. 

Mr.  Kennamer:  In  other  words,  you  are  now  say- 
ing, sir,  tJiat  ijou  may  or  may  not  request  the  attend- 
ance of  the  five  members  of  the  Securities  and  Ex- 
change Commission,  and  the  secretary  of  tJie 
Commission^ 

Mr.  Johnson:  That  is  correct.  Tlmt  is  uhut  I  said 
before.''  (Tr.,  p.  2159,  1.  15  to  p.  2160, 1.  8). 
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C.  Counsel  for  Petitioner  Made  a  Formal  Demand  for  the  Pro- 
duction of  the  Documents — It  Was  Held  That  They  Were 
Confidential. 

Upon  Mr.  Pennekamp's  return  as  a  witness  he  was 
asked  to  produce  the  correspondence  that  counsel  for  the 
Mining  Elxchange  considered  to  be  pertinent  to  his  inquiry 
concerning  possible  bias  or  prejudice  on  the  part  of  one 
or  more  Commission  members.  This  was  the  question  pro- 
pounded : 

''By  Mr.  Johnson: 

Q.  Mr.  Pennekamp,  will  you  produce,  please,  any 
correspondence  in  your  files,  either  letters  emanating 
from  you,  or  your  staff  members  in  this  regional 
office,  or  letters  addressed  to  the  members  of  the 
Commission,  or  the  Securities  and  Exchange  Com- 
mission, Mr.  Orval  Du  Bois,  or  Mr.  Philip  A.  Loomis, 
Jr.,  director  of  the  Division  of  Trading  and  Ex- 
changes, or  any  other  member  of  the  staff  of  the 
Securities  and  Exchange  Conunission  in  Washington, 
or  any  letters  addressed  to  you  or  to  members  of  your 
staff  by  members  of  the  Commission,  or  by  Mr.  Orval 
Du  Bois,  the  secretary  of  the  Commission,  or  Mr. 
Philip  A.  Loomis,  Jr.,  or  Mr.  Irving  M.  Pollack,  asso- 
ciate director  of  th.e  Division  of  Trading  and  Ex- 
changes, or  by  any  other  members  of  the  Conunis- 
sion's  staff  in  Washington  addressed  to  your  office,  or 
to  any  member  of  your  staff  during  the  folloAring 
period:  From  March  27,  1962  to  June  12,  1962,  witli 
relation  to  any  of  the  following  subjects,  and  with  your 
permission,  Mr.  Hearing  Officer,  I  am  going  to  state 
them  all  so  as  to  avoid  having  to  ask  repetitious  ques- 
tions on  the  proof  that  I  have  already  referred  to : 

Communications  on  the  following  subjects :  The 
transmittal  of  the  statements  made  by  Arcliie  11. 
Chevrier  on  ]\Iarcli  the  27th  and  April  the  llth. 
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The  tninsinission  of  (MHTcs|M)n(l<'n<M'  ('(nicf'rnin^  tin* 
initiMtion  of  a  coiiiprchcnsivc  report  and  conduct  of  a 
comprehensive  rej>ort  with  n'S]M'ct  to  the  San  Fran- 
cisco Mining  Exchan;^e,  any  corresi)ondence  indicating 
or  referring  to  the  ]><'oplo,  the  meinbcrs  of  the  sta fF 
who  prepared  that  rei>ort. 

Any  correspondence  traiismittin^  oi-  referring  to 
the  transmission  of  documentary  evidence  or  state- 
ments which  were  used  in  tlie  ])reparation  of  that 
report. 

Any  correspondence  relative  to  action  taken  by  the 
Commission  directing  or  suggesting  revisions  of  the 
original  draft  of  the  rej>ort  and  indicating  tiie  extent 
to  which  it  was  revised  and  the  nature  of  those 
revisions. 

The  next  subject :  Any  corresi)ondence  relative  to 
the  (|uest.ion  of  offers  on  tlie  i)art  of  the  San  PVancisco 
Mining  Exchange,  its  mem'bers,  officer,  or  their  legal 
counsel,  to  submit  a  plan  of  revision  of  their  pro- 
cedures between  July  Ifi,  19()2,  and  Se])tomber  4th, 
1962;  generally,  any  correspondence  between  March 
27th  and  July  26th,  1962,  relative  to  the  initiation  and 
filing  of  charges  or  an  order  for  proceedings  against 
the  San  Francisco  Alining  Exchange. 

I  would  ask  the  production  of  those  records.''  (Tr., 
p.  2187,  1.  4  to  p.  2188,  1.  21). 

After  extensive  argument,  this  was  the  disix)sition  of 
iie  question: 

*'Mr.  Kennamer:  llic  Division  will  not  -submit 
those  communications,  Mr.  Examiner,  and  1  move  that 
his  (juestion  be  stricken. 

Hearing  Exiuniner  Ewell :  Well,  1  will  deny  the 
motion.  /  have  alrcadji  ruled  that  they  were  con- 
fidential, so  I  don't  see  any  further  discussion  needed 
nowr  (Tr.,  p.  2193,  11.  17-21). 
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Mr.  Pennekamp 's  testimony  thereupon  ended  witli  tliis 
exchange : 

''Mr.  Johnson:  I  have  nothing  more  of  Mr.  Penne- 
kamp at  this  time. 

Mr.  Kennamer:  Mr.  Examiner,  /  nonld  like  to 
inquire  whether,  noiv  that  Mr.  Pennekamp  has  com- 
pleted his  testimony,  counsel  for  the  Mining  Exchanfjc 
intends  to  subpoena  the  individual  members  of  the 
Securities  and  Exchange  Commission. 

Mr.  Johnson:     Yes,  he  does. 

Mr.  Kennamer:  Well,  when  is  that  application  to 
be  made,  if  it  is  to  be  made,  Mr.  Examiner? 

Mr.  Johnson :  I  think  I  will  make  that  with  your 
pennission  on  Monday. 

Hearing  Examiner  Ewell:  All  right."  (Tr.,  p. 
2194,1.  23  top.  2195, 1.9). 


D.  Counsel  for  Petitioner  Presented  Written  Requests  for  a 
Subpoena  Duces  Tecum  and  Subpoenas  Ad  Testificandum 
and  Explored  the  Possibility  of  Their  Issuance  With  the 
Hearing  Examiner. 

As  promised,  on  Monday,  Febi*uar\^  11,  1963,  counsel 
for  the  Mining  Exchange  presented  to  Hearing  Examiner 
Ewell  two  written  applications  for  the  issuance  of  sub- 
poenas. They  were  in  the  following  form: 

(1)  Affidavit  and  Application  for  Issuance  of  Sub- 
poena Duces  Tecum.  (This  recjuested  only  the  issuance 
of  a  Subpoena  Duces  Tecmn  to  Orval  L.  Du  Bois, 
Secretary  of  the  Commission) ;  and 

(2)  Application  for  Issuance  of  Subpoena.  (Tliis 
requested  the  issuance  of  subpoenas  ad  testificandum 
directed  to  the  five  members  of  the  Commission). 
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Upon  tho  ]>roK('nt-jition  of  tlie  \vriit(*n  applications  by 
ooiinsel  for  the  Mining  Kxchain^o,  the  foMowin^  (•^>IlfK|uy 
took  place: 

*'Mr.  KennaiMcr:  Mr.  Kxaniinor,  before  we  rwess 
I  would  like  (o  point  out  that  under  no  circuin stances 
('4in  filing  of  tJK^se  ap|)li('jitions  be  eonsiderwl  as  timely 
or  suitable  in  these  circuinstances."  (Tr.,  ]>.  22.S7,  11. 
17-19). 

"Hearing  Examiner  Ewell :  I  have  ^iven  Kome 
thought  to  the  matter,  and  while  1  UKi^e  that  time- 
liness is  a  matter  to  be  considered,  /  think,  rt.v  everj/ 
lawyer  knows,  the  facets  of  a  lawsuit  change  from 
hour  to  hour.  I  don't  think  there  is  any  precise  limita^ 
tion  upon  the  moment  of  time  at  which  a  snhpoenu 
or  the  desirability  of  certain  testimony  or  evidence 
might  he  deemed  essential  in  the  opinion  of  the  coun- 
sel for  the  protection  of  his  client,  whoever  he  may  he. 

So  far  as  the  subpoena  duces  tecum  is  concerned  the 
lilies  require  a  showing  of  i::eneral  relevance,  which, 
of  course,  raises  an  issue  that  would  re(|uire  some 
sort  of  disposition  prior  to  the  issu£ince  of  the  sub- 
poena. 

So  far  as  the  issuance  of  the  subpoena  ad  testifican- 
dum is  concerned,  there  is  no  special  requirement 
other  than  an  application,  as  far  as  that  goes.  How- 
ever, I  have  some  ideas  on  tJie  subject  that  1  intend 
to  submit  to  the  ]>arties  in  due  course.  I  would  not 
want  to  doi  it  until  1  had  at  least  read  the  application 
for  the  subpoena  duces  tecum."  (Tr.,  p.  2288,  1.  IS  to 
p.  2289,1.  10). 

The  ]K>sition  of  the  ]\rinin,u-  Exchanp^e  counsel  as  to  the 
procedure  lie  was  following  was  explaineil  at  pag^e  2294, 
line  8  to  page  2295,  line  25,  as  follows : 
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"Mr.  Johnson:  Subsection  1,  it  seems  to  me,  does 
not  require  a  written  application. 

Hearing  Examiner  Ewell :     That  is  correct. 

Mr.  Johnson:  However,  I  i3ut  it  in  writing  also 
because  I  was  getting  out  the  other  one. 

The  wording  of  the  section  is,  beginning  with 
Section  1,  'Any  member  of  the  Conunission,  the  Hear- 
ing Officer  or  any  other  officer  designated  by  the  Com- 
mission for  the  purpose,  in  connection  vnth.  any  hear- 
ing ordered  by  the  Commission,  Paragraph  (i)  shall 
issue  subpoenas  requiring  the  attendance  and  testi- 
mony of  witnesses  at  any  designated  place  of  hearing, 
upon  application  therefor  by  any  party. ' 

*'Now,  in  addition  to  the  fact  that  a  written  appli- 
cation is  not  required,  that  subsection  seems  to  sail 
that  upon  an  application  being  filed,  a  subpoena  shall 
be  issued;  mandatory.  There  is  no  re<:iuirement  in  that 
section  or  any  statement  or  amplitication  in  any  sense. 

Hearing  Examiner  Ewell:  Well,  I  think  that  is 
correct." 

The  Hearing  Examiner  stated  clearly  his  understanding 
of  the  proper  interpretation  of  the  then  controlling  rule 
for  the  issuance  of  subpoenas  ad  testificandmn : 

'*Mr.  Kennamer:  What  has  not  been  answered, 
Mr.  Examiner,  is  the  basis  and  fundamental  incjuiry, 
just  what,  if  anything,  does  counsel  for  the  Mining 
Exchange  expect  to  prove  from  the  testimony  from  all 
or  any  one  of  the  five  members  of  the  Securities  and 
Exchange  Commission? 

Hearing  Examiner  Ewell:     /  don't  think  under  the 
rides  he  is  required — 
Mr.  Johnson :     That  is  my  viewpoint. 
Hearing  Examiner  Ewell:     It  is  mandatory  without 
any  qualification."  (Tr.,  p.  2296,  1.  25  to  p.  2297,  1.  9). 
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Tho  Ic/j^jil  situation  as  to  th«'  ri^-yit  of  the  Mining  VjX- 
eliari^^c  to  obtain  and  |)n'S('nt  ovidonce  of  bia.s  and 
prejudice  on  the  j>ai  t  of  niendxirs  of  the  Corninission  was 
explored  in  the  following  dis<'.us'sion  between  flearinfz: 
Examiner  Ewell  and  eoiinsel  for  the  Mining  Exelian^*': 

"Hearing  Extunijier  Ewdl :  Do  you  liave  any  rcjdy 
to  tJiat,  Mr.  Johnson?  1  would  like  to  have  your 
expression  of  your  position  as  to  niy  suggeste<I  dis- 
position. 

Mr.  Johnson:  May  1  explore  it  witli  you  a  little 
bit? 

Hearing  P]xaniiner  Ewell:     Yes,  sir. 

Mr.  Johnson :  I  want  to  make  sure  that  I  under- 
stand it.  If  I  understood  your  reading  of  the  pertinent 
I>ortions  of  the  Federal  Home  Loan  Bank  case,  the 
court  in  that  matter,  in  effect,  held  two  things:  No.  1, 
they  held  that  official  responsibility  or  duty  can't  be 
shrugged  off  or  divested  by  reason  of  the  fact  that 
even  though  they  might  be  ]>roved  to  be  biase<l — in 
other  words,  it  is  incai>able — the  incmnl)ent  holders 
of  memberships  on  Boards  collectively  are  unable  to 
divest  themselves  of  the  duty  to  proceed  with  a  hear- 
ing  

Hearing  Examiner  Ewell:  Yes,  sir;  apparently  it 
says  that  the  charges  of  bias  and  prejudice  must  give 
way  to  the  necessity  of  pennitting  the  same  to  i>er- 
form  its  duty. 

Mr.  Johnson :  Tn  other  words,  for  ])ractiral  pur- 
po'seis,  public  business  can't  be  held  up.  Even  though 
you  prove  that  all  the  members  of  a  public  board  are 
biased  and  })rejudiced,  they  nmst  go  ahead  and  con- 
duct the  hearing. 

While  that  decision  hold  that  [mblic  business  must 
proceed,  it  also  held,  and  actually  (|uite  indei)endently, 
tJiat  bias  and  prejudice  and  e\adence  of  it  is  relevant 
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and  that  the  Commis'sion  itself  might  consider  whether 
or  not  one  or  more  members  of  its  body  are  biased 
and  prejudiced. 

Hearing  Examiner  Ewell :  /  took  that  to  mean  that 
you  coidd  have  introduced  evidence  in  your  case  in 
chief,  if  you  had  it,  that  such  a  situation  existed. 

Mr.  Johnson:  Well,  that  would  permit  us,  tliat 
woidd  certainly  give  u^  a  right  to  apply  for  subpoenas 
to  prove  that.  We  Jiave  applied  for  subpoenas.  I  am 
not  talking  about  for  the  moment  about  our  subpoenas 
duces  tecmn.  I  am  talking  merely  about  the  general 
one.  "We  have  applied  for  subpoenas,  so  even  if  wf 
concede  what  Mr.  Kennamer  has  been  saying,  namely 
that  the  only  purpose  is  to  explore  into  the  question 
of  bias  and  prejudice,  then  under  that  case  we  are 
entitled  to  the  subpoena. 

' '  Hearing  Examiner  Ewell :  Yes,  I  think  you  might 
Jiave  a  prima  facie  right  to  it."  (Tr.,  p.  2303,  1.  1  to 
p.  2304,  1.  15). 

Ultimately  the  procedure  for  deciding  the  issue  in  a 
deliberative  manner  was  agreed,  upon  in  this  way: 

''Mr.  Johnson:  On  that  point,  Mr.  Hearing  Officer, 
I  am  gong  to  accede  to  your  suggestion  because  in 
this  matter,  which  I  consider  to  be  important,  I  am 
not  going  to  put  my  client,  or  myself,  in  a  position  of 
trj'ing  to  force  a  ruling  in  five  or  ten  minutes  on 
important  issues  such  as  this,  and  I  think  in  fairness 
to  you  and  everybody  involved,  you  are  entitled  to 
time  to  research  and  tliink  it  over  and  come  to  what- 
ever conclusion  you  ^vill.  Whatever  you  decide,  we 
will  comply  with. 

Hearing  Examiner  Ewell:  So  then  you  would  hare 
no  objection  to  my  deferring  the  issuance  of  the  sub- 
poena or  making  disposition  of  this  question  until 
after  I  return  to  Washington? 
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Mr.  .Fohnson  :     /  crrfaivh/  would  not. 

Mr.  KonnanKM- :  And  f  assuino,  Mr.  Examiner, 
there  would  ho  no  objection  to  cither  the  Mining  Ex- 
change or  the  Division  tuldressin^  briefs  to  the  Hear- 
ing OflRcer  on  Hie  (|uestion  as  to  whether  the  subpoena 
should  be  issued  under  the  circumstances. 

I  might  suggest  that  the  Hearing  Officer  set  a  date 
within  which  such,  briefs  niiglit  be  received. 

ITearing  Exaininer  Ewell :  That  would  seein  to  be 
appropriate,  yes,  sir. 

How  about  ten  days? 

Mr.  Kennamer:  That's  agreeable  witli  the  Divi- 
sion. 

Mr,  Johnson:  That's  all  right  with  mo,  Mr.  [Tear- 
ing Officer.  /  can  tell  you  my  brief  will  he  the  rule  an/l 
the  case  you  read  from.''  (Tr.  p.  2310,  1.  .3  to  p.  2311, 
1.5). 


ni.  THE  HEARING  OmCER  DENIED  THE  APPLICATION  FOR 
A  SUBPOENA  DUCES  TECUM,  BUT  GRANTED  THE  APPLI- 
CATION rOR  SUBPOENAS  DIRECTED  TO  THE  MEMBERS 
OF  THE  COMMISSION!  THE  COMMISSION  REVERSED  THE 
ORDER  DIRECTING  THE  ISSUANCE  OF  SUBPOENAS  TO 
ITS  OWN  MEMBERS. 

A.  The  Application  for  a  Subpoena  Duces  Tecum  Directed  to 
the  Secretary  Was  Denied. 

On  March  15,  1963  the  Hearing  Examiner  issued  a 
lengthy  "Memorandmn  and  Order  on  Application  for 
Issuance  of  Subpoenas ' '  in  which : 

1.  "Tt  is  Ordered  that  the  ai)])lication  for  issuance 
of  a  subjKX'na  duces  tecum  directed  to  Orval  L,  Du 
Bois,  Secretary  of  the  C'ouuuission,  for  ])roduction  of 
the  nuiterial  set  forth  therein  be,  and  the  same  hereby 
is,  DENIED."  and 
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2.  ** Deferment  of  a  ruling  on  the  application  for 
issuance  of  the  subpoena  ad  testificandum  until  after 
the  within  ruling  on  the  subpoena  duces  tecum  had 
become  final  upon  review  would  not  be  prejudicial  to 
the  parties." 

The  Mining  Exchange  excepted  to  the  first  ruling  and 
applied  for  its  certification  to  the  Commission.  On  April  2. 
1963  the  Hearing  Examiner  certified  the  exceptions  for 
review.  On  July  31,  1963  the  Commission  issued  its 
"Memorandum  Opinion  and  Order"  which  concluded,  wath 
this  direction : 

''Accordingly,  It  is  Ordered  that  the  ruling  of  the 
hearing  examiner  refusing  to  issue  a  subpoena  duces 
tecum  re<^iuested  by  the  Exchange  in  this  proceeding 
be,  and  it  hereby  is,  affirmed." 

A  rehearing  was  requested,  but  it  was  denied  on  Septem- 
ber 9,  1963. 

B.    The  Application  for  Subpoenas  Ad  Testificandum  Directed 
to  the  Members  of  the  Commission  Is  Granted. 

On   September   10,   1963   Hearing   Examiner   James   G. 

Ewell  issued  his  "Ruling  and  Order  On  A])plication  for 

Certain  Subpoenas  Ad  Testificandum."  The  effective  part 

of  the  order  was  the  direction  that  the  application : 

"is  hereby  GRANTED." 

The  Hearing  Examiner,  having  considered  thoi-ouglily 
the  positions  sta-ted  by  the  parties,  came  to  this  conclusion  : 
"Now,  therefore,   upon   consideration    of  the  fore- 
going, the  l)riefs  heretofore  submitted  and  llie  prin- 
ciples set  forth  in  the  memorandum  and  order  of  tlio 
undersigned  dated  March  15,   1963,  aforesaid,  indi- 
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eating  that,  under  tho  provisions  of  Rule  14(b)(l)(i) 
of  the  Oominission's  Rules  of  Practice,  issiuincc  of 
subj)oen(is  ad  lesiificandum  under  npfdicaiiov  of  anji 
party  is  mandatory,  the  pen/lmq  apjdicatiov  for  issu- 
ance  of  suhpocnas  directed  to  each  member  of  the 
Commission  and  to  its  Secretary  to  appear  and  testify 
in  this  proceeding  at  the  inMance  of  counsel  for  the 
respondent,  is  hereby  GRANTED;  said  subpoenas  to 
be  made  returnable  at  such  time  an/l  phice  as  may 
hereafter  be  ayreed  upon  by  the  parties,  and 

It  is  so  ORDERED." 

The  result  was  that  the  i>etitioner  herein,  the  Mininp: 
Exchanji^e,  was  tlien  entitled  to  sub])oenas  directing:  the  five 
members  of  tJie  Commission  to  a])pear  and  be  examined. 
Hearing  Examiner  JC well's  letter  of  transmittal  stated  that 
he  had  left  open  for  fuither  discussion  the  time  and  place 
for  the  resumption  of  the  taking  of  testimony. 

C.     The   Commission  Reversed  the   Order  for  the  Issuance  of 
Subpoenas  Directed  to  Its  Own  Members. 

As  might  have  been  exj)eC'ted,  the  Division  of  Trading 
and  Exchanges  was  not  satisfied  with  the  Hearing  Exami- 
ner's order.  The  Division  took  exception  to  the  ruling  and 
order  on  September  13th,  and  re(|uested  that  the  question 
be  certified  to  the  Commission  for  review.  The  Heaiing 
Examiner  certified  tlic  (iiicstioii  on  September  25th. 

More  than  five  months  later,  on  February  2G,  19()4,  the 
Coimiiission  finally  issued  its  "Memorandum  Opinion  and 
Order"  stating: 

"It  is  Ordered  that  the  I'uling  of  the  heanng  exami- 
ner gi-anting  the  request  of  the  Exchange  for  issuance 
of  subpoenas  ad  testificandum  be  reversed,  and  that 
such  subpoenas  not  be  issued." 
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IV.  REASONABLE  GROUNDS  EXISTED  FOR  INQUIRING  INTO 
THE  POSSIBLE  BIAS  OR  PREJUDICE  OF  ONE  OR  MORE 
MEMBERS  OF  THE  COMMISSION.  APPLICABLE  LEGAL 
AUTHORITIES  HOLD  THAT  PETITIONER  WAS  ENTITLED 
TO  THE  ISSUANCE  OF  SUBPOENAS  SO  AS  TO  AFFORD  IT 
AN  EVIDENTIARY  HEARING  ON  THE  ISSUE  OF  BIAS  AND 
PREJUDICE. 

A.  Several  Grounds  Existed  That  Supported  the  Belief  That 
Some  Members  of  the  Commission  Were  Not  Objective  in 
Their  Consideration  of  the  Proceeding. 

The  administrative  record  developed  a  number  of 
specific  facts  suggestive  of  the  possibility  that  one  or  more 
of  the  (Commission  members  had  not  maintained  that  ob- 
jectivity that  conforms  to  the  traditional  view  of  an 
impartial  and  disinterested  tribunal. 

In  the  first  place,  the  Loomis  letter  of  June  28,  1962  was 
replete  with,  references  to : 

'*the  Commission  has  authorized  us  to  proceed;" 

'^revised  in  accordance  with  the  Commission's  direc- 
tions;" 

'^ staff  recommendations  have  been  considered  hy  the 
Commission  ...  ;" 

"the  Commission  will  order  such  withdrawal;" 

"the  Commission  does  not  plan;" 

"the  Commission  does  not  wish;" 

"the  Commission  does  not  plan  to  make  the  rei>ort 
public ; ' ' 

"the  Commission  will  not  hereafter  make  the  report 
.  .  .  public." 

Secondly,  more  compelling,  and  cumulatively  suggestive 
of  a  lack  of  objectivity  and  impartiaLity,  was  the  generally 
known  fact  that  two  of  the  five  members  of  the  Commis- 
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sion  had  servod  I'ov  almost  twenty  yoara  oaeh  in  various 
capacitios  as  iiicnilHMs  of  the  SK(!  stafT.  Thfir  rocords  of 
SI<X'  slnff  S('?-vi('('s  }ii-('  recorded  in  the  following  biog- 
raphies fioiii  "Wlio's  \Vi)o  in  Ainericji"  (N'ol.  .'U,  U>6()- 
67): 

Cohen,  Manuel  Frederick:  K'>vt.  ord.;  Ii.  P>klyn.,  Oct. 
9,  1J)12;  s.  H](iward  and  Lenji  (Katzmar);  C;  B.S.  in 
Social  Sci.,  l^klyn.  (!oll.  If).",:?:  LL.I>>.  cum  laude  St. 
Lawrence  U.,  1936;  ui.  Pauline  Grossman,  \\n'.  l!0, 
1940;  children — Susan  D.,  Jonathan  W.  Research  asso, 
2ath  Centur>^  Fund,  \\)X\-?>A\  admitted  to  N.Y.  bar, 
1937;  pvt.  practice,  N.Y.C.  1937-42;  with  SEC,  1042—, 
chief  counsel  div.  carp,  finnnee,  1952-59,  adviser  to 
comm.,  1959-60,  dir.  div.  corp.  finance,  1960-61,  com- 
missioner,    1961 — ,    ehairmnn     and    sccretarif,    since 

1964 .    Lecturer    in    law    George    Washinf^on    U. 

Law  School,  1958 ;  inem.  council  Adminstrv.  Conf. 

U.S.,    1961 .    Recipient   Rockefeller    Pub.    Service 

award,  195G,  Nat.  Civil  Service  Leaprue  Career  Ser\nce 
award,  1961.  Mem.  Am.  Fed.  bar  assns.,  Am.  Soc. 
Internat.  Law,  Author  articles  profl.  Jours  Home; 
6403  Marjory  Lane,  Bethesda  14,  ^fd.  Office:  Securities 
and  Exchange  Coimn.  425  2d  St.  N.W.,  Wasliington  25. 

Woodside,  Byron  Darlinpton:  govt.  ofcl. :  b.  Oxford, 
Pa.,  Aug.  28,  1908;  s.  Crosby  J.  and  Bertha  Taylor 
(Frame)  W.;  B.S.;  U.  Pa.,  1929;  A.M.,  George  Wash- 
ington U.,  1933,  grad.  study,  1937-42;  LL.B.,  Temple 
U.,  1946;  m.  Georgette  Frances  Ingram,  Jan.  30,  1932; 
cliildren— Byron  C,  Billie  (^Mrs.  Jolm  C.  Patterson), 
Georgette  Merilyn,  Admitted  to  D.C.  ])ar,  1950;  asst. 
dir.  div.  corp.  finance  SEC,  1940-48,  49-50,  asso.  dir., 
1952,    dir.    dir.    corp.    finance,    1952-60,    mem.    SEC, 

1960 ;  dir.  bu^.  expansion   office  NSRB,   1950-51 ; 

dir.  div.  def.  expansion,  Office  Resources  Expansion, 
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DPA,  1951.  Mem.  deconcentration  review  bd.  G.H.Q., 
SCAP.  U.S.  Army,  Tokyo,  Japan,  1948-49.  Mem.  Phi 
Delta  Phi.  Home:  Hayinarket,  Va.  Office:  425  2d  St. 
N.W.,  Washington  25. 

Many  of  the  facts  referred  to  in  the  charges  as  con- 
stituting violations  occurred  during  the  years  when 
Messrs.  Cohen  and  Woodside  were  active  members  of  the 
staff,  and  prior  to  their  respective  appointments  to  mem- 
bership on  the  Commission. 

B.  Counsel  for  Petitioner  Followed  the  Course  of  Attempting 
to  Make  Inquiry  Before  Filing  Charges  of  Bias  and 
Prejudice. 

Knowing  of  these  specific  facts  suggesting  the  pos- 
sibility of  non-objectivity  on  the  part  of  one  or  more 
Commission  members,  and  being  aware  that  the  disquali- 
fication of  regulatory  agency  members  has  become  in- 
creasingly frequent  in  the  administrative  process,  counsel 
for  the  Mining  Exchange  was  justified  in  taking  steps  to 
protect  his  client  against  a  biased  conmiission  whose 
members,  or  some  of  them,  had  prejudged  the  issue,  and 
who  would  consider  the  record  with  closed  minds.* 


•See  25  Fed.  Bar  Jounml  273,  Paul  Rand  Dixon,  chairman 
Federal  Trade  Commission :  "Disqualification  of  Regulatory 
Afjency  Members:  The  New  Challenge  to  the  Administrative 
Process".    Pertinent  is  this  portion  of  the  Introduction : 

"A  major  problem  now  seems  to  be  developing,  however, 
around  that  vital  phra^  'informed  by  experience.'  The  ques- 
tion is  being  raised  as  to  whether  agency  membei-s  can  be 
so  well  'informed  by  experience'  that  their  minds  are  already 
closed  before  particular  cases  reach  them  for  adpvdication — 
whether  they  have,  in  short,  'decided  in  advance'  the  issues 
involved  and  are,  therefore,  'disqualified'  to  hear  and  adjudi- 
cate those  matters.  In  recent  weeks  the  agencies  and  the 
courts  have  been  presented  with  a  rash  of  'bias'  cases." 
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Counsel  followed  the  cautious,  responsible  course  of 
making  inquiry  first,  rather  than  hurling  loos*'  ehar^^^es  of 
bias  and  [)re,)udice.  lie  made  clear  the  jmrpost;  of  his 
inquiry  uj>on  cross-examination  of  Re/^ional  Administra^ 
tor  PennekaiMp  ('Pr.  j)p.  ir).'}r)-7)  during  tlie  presentation 
of  the  Division's  ease  (before  the  Mining  Exchange  had 
an  opportunity  to  undertake  its  own  aflimiative  })resenta- 
tion). 

When  objections  to  this  line  of  inquiry  were  sustained, 
and  Mr.  Pennekamp  was  allowed  to  leave  the  witness 
stand  without  either  producing  the  documents  that  were 
requested  or  answering  the  questions  that  were  pro- 
pounded, counsel  foi-  the  Mining  Exchange  stated  tliat,  if 
the  necessary  evidence  was  not  forthcoming  from  Mr. 
Pennekamp,  he  would  probably  re(|uest  subpoenas  for  the 
members  of  the  Commission  and  their  Secretary  (Du 
Bois).  Tlus  statement  was  made  at  several  points  in  the 
record  (Tr.,  pp.  2105-fi;  pp.  2159-fiO). 

As  soon  as  Mr.  Pi^nnekamp's  testimony  was  completed 
during  the  presentation  on  the  part  of  the  ^Mining  Ex- 
change, its  counsel  stated  positively  that  lie  would  ]>re- 
sent  apjilicatioiis  for  sub])oenas  for  members  of  the  Com- 
mission at  the  next  session.  That  was  done. 

As  is  clearly  evident  from  a  reading  of  the  excerpts 
from  the  transcript  that  are  i)ertinent  to  this  issue,  it 
was  the  theory  of  counsel  for  the  Mining  Exchange  that 
the  rules  and  the  reported  (h'cisions  pointed  out  that  the 
ai)])roved  course  (^f  action  is  to  laise  the  (|iiestion  of  bias 
and  lU'ejudice  during  the  administrative  liearing.  make 
known    the    jiurpose    of    the    in(|uiiy.    then    re(iuest    sul> 
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poenas  if  necessary,  and  request  an  evidentiary  hearing 
upon  the  issue  of  bias  and  prejudice  as  part  of  the  ad- 
ministrative process. 

On  the  contrary,  counsel  for  the  Division  adamantly 
maintained  that: 

**.  .  .  The  only  avenue  that  I  can  suggest  that 
might  be  available  adjudication  of  this  problem  is  a 
collateral  suit  against  the  members  of  the  commission 
in  the  courts."  (Tr.,  p.  1546) 

C.  The  Effect  of  the  Commission's  Order  Reversing  the  Hear- 
ing Examiner's  Direction  That  Subpoenas  Ad  Testificandum 
Be  Issued  Was  to  Deny  Petitioner  Due  Process  of  Law. 

The  effect  of  the  Commission's  order  reversing  the 
Hearing  Examiner's  Ruling  and  Order  granting  the  ap- 
plication for  the  issuance  of  subpoenas  ad  testificandum 
was  to  deprive  the  Mining  Exchange  of  the  requested 
evidentiary  hearing  on  the  issue  of  bias  and  prejudice 
on  the  part  of  one  or  more  of  the  Commissioners. 

The  San  Francisco  Mining  Exchange,  petitioner  herein, 
has  consistently  asserted  that  this  ruling  deprived  it  of  a 
fair  and  full  hearing  and  constituted  a  denial  of  due 
process  of  law. 

D.  The  Commission's  Own  Footnote  19  to  Its  "Findings  and 
Opinion"  Is  Clear  Evidence  of  Its  Apprehension  That  It 
Has  Denied  Petitioner  Due  Process  of  Law. 

So  strong  is  the  record  in  support  of  petitioner's  charge 
of  a  denial  of  due  process  of  law  that  the  Commission 
itself  was  unable  to  refrain  from  the  expression  of  a  note 
of  apprehension  in  an  entirely  defensive,  although  inde- 
fensible, footnote  to  its  "Findings  and  Opinion  of  the 
Commission"   dated   April   22,   1966.    Having   concluded 
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that   it   would   withdraw   the   ro^istration   of   the   Mining 
Exchange,  it  wound  up  its  O[)inion  with  this  sentence': 

"Tlio  witlidrawal  of  its  registration  is,  if  anytliinK, 
long  overdue.'"" 

The  Commission  could  not  resist  adding  that  foot- 
note 19.  It  is  a  self -exculpatory,  entire  defensive  restate- 
ment of  its  pretext  for  denying  a  full  evidentiary  hearing 
on  the  sensitive  issue  of  the  bias  and  prejudice  of  one  or 
more  of  its  own  members.  This  is  the  full  footnote  19: 
"The  Exchange  in  its  brief  in  support  of  the 
hearing  examiner's  recommended  decision  states  that 
if  his  reconnncndation  is  not  approved  by  us,  its 
position  is  that  it  ha.s  been  denied  a  full  and  fair 
hcarinp  hecausc  of  our  refusal  to  authorize  the  issu- 
ance of  subpoenas  directed  to  the  members  of  this 
Commission  and  our  Secretary  and  for  the  produc- 
tion of  non-public  Commission  tiles,  all  allegedly  for 
the  puri)ose  of  inquiring  into  whether  this  Coumiis- 
sion  was  biased  or  had  prejudged  the  issues  against 
the  Exchange.  We  have  already  considered  and  re- 
jected these  contentions  of  the  Exchange  on  three 
prior  occasions.  Securities  Exchange  Act  Release 
No.  710()  (July  31,  19G3) ;  Securities  Exchange  Act 
Release  No.  7247  (February  26,  1964).  We  see  no 
reason  to  change  our  conclusions  in  this  respect  and 
for  all  the  reasons  stated  in  our  prior  inilings  we 
affirm  them.  Nothing  has  been  presented  to  indicate 
that  the  Exchange  has  not  had  a  fair  hearing.  In 
fact,  as  we  previously  noted  (Securities  Exchange 
Act  Release  No.  7106,  p.  2)  in  view  of  the  nature  of 
these  proceedings  we  authorized  the  Division  to  take 
the  unusual  step  of  furnishing  the  Exchange  a  copy 
of  the  Division's  investigation  report  prior  to  tlie 
institution  of  these  proceedings.  Our  decision  herein 
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is  based  solely  on  the  facts  in  tills  record,  many  of 
which  have  been  admitted  by  the  Exchange  and  most 
of  which  are  uncontioverted." 

E.  The  Controlling  Legal  Authorities  Support  Petitioner's  Con- 
tention That  It  Was  Entitled  to  the  Issuance  of  Subpoenas 
so  as  to  Afford  It  an  Evidentiary  Hearing  on  the  Issue  of 
Bias  and  Prejudice. 

The  obvious  apprehension  and  anxiety  of  the  Conmiis- 
sion  as  it  is  made  apparent  in  footnote  19  to  the  "Find- 
ings and  Opinion  of  the  Conmiission"  is  easily  miderstood 
when  one  turns  to  the  reported  decisions  on  the  subject 
of  the  disqualification  of  regulatory  agency  members  for 
bias  and  prejudice — especially  decisions  involving  tli<' 
present  chairman  of  the  Securities  and  Exchange  Com- 
mission, Manuel  F.  Cohen,  one  of  those  whom  counsel 
for  the  Mining  Exchange  sought  to  subpoena  and  ques- 
tion. 

One  of  the  early  landmark  decisions  was  rendered  in 
the  Third  Circuit  in  1941  in  the  case  of  Berkshire  Em- 
ployees Association  v.  National  Labor  Relations  Board, 
121  Fed.  2d  235,  238-9,  in  which  Judge  Goodrich  wrote 
the  opinion  including  this  historic  statement  of  the  essen- 
tial elements  of  fair  play  in  the  functioning  of  an  admin- 
istrative tribunal: 

**.  .  .  If  the  administration  of  public  affairs  by 
administrative  tribunals  is  to  find  its  place  -within 
the  present  framework  of  oui-  government  it  is  essen- 
tial that  it  proceed,  on  what  may  be  termed  its  ju- 
dicial side,  without  too  violent  a  departuic  from  what 
many  generations  of  English  si)eaking  ])eople  have 
come  to  regard  as  essential  to  fair  play.  One  of  these 
essentials  is  the  resolution  of  contested  questions  by 
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an  impartial  and  disintorostcd  tribunal.  Thcso  adje<v 
tivos  aro  not  absolute  but  relative  as  every  thou^-htful 
person  knows.  Decisions  jiffeefin^  liuiiian  Ix'in^s, 
made  by  human  Ix'in^^s,  necessarily  are  colored  by 
the  sum  total  of  the  thou^^hts  and  emotions  of  those 
res|>onsiblo  for  the  decision.  The  Judicial  process,  or 
any  other  human  ])rocess,  cannot  opcrat*;  in  a  vac- 
uum, '^rhe  most  we  can  hoi)e  for  is  that  persons 
charp;ed  with  the  res|K)nsi})ility  for  decisions  afTectinf^ 
other  peo])le's  lives  and  property  will  be  as  objective 
as  humanly  possible.  Certain  rules,  of  more  or  less 
definiteness,  have  been  worked  out  through  judicial 
decision  by  judges  to  regulate  their  own  conduct. 
•  *  • 

**\Ve  conclude  that  in  this  case  the  facts,  if  proved, 
show  a  case  which  goes  beyond  the  line  of  fair  dealing 
with  a  particular  litigant.  If  the  circmnstances  al- 
leged are  proved  l^erkshire  did  not  have  a  hearing 
before  an  impartial  tribunal,  but  one  in  which  one 
member  of  the  body  which  made  exceedingly  imjwrt- 
ant  findings  of  fact  had  already  throwTi  his  weight 
on  the  other  side.  This  is  obviously  not  like  a  case 
where  ill-advised  extrajudicial  statements  have  been 
made  by  a  judge,  or  where  a  litigant  seeks  to  subject 
an  administrative  body  to  interrogatories  to  discover 
the  inner  workings  of  the  administrator's  mind.  It 
goes  furth(>r  and,  in  our  judgment,  it  goes  beyond 
that  which  is  permissible  from  the  standpoint  of 
either  litigants  or  public. 

"The  Board  argues  that  at  worst  the  evidence  only 
shows  that  one  member  of  the  body  making  the 
adjudication  was  not  in  a  position  to  judge  impar- 
tially. We  deem  this  answer  insutticient.  Litigants 
are  entitled  to  an  imi)artial  tribmial  whether  it  con- 
sists  of   one   man   or   twentv   and   there   is   no    wav 
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which  we  know  of  whereby  tlie  influence  of  one  uiK)n 
the   others  can  be  quantitatively  measured." 

That  classic  delineation  of  administrative  objectivity 
has  been  repeated  approvingly  time  and  again,  including 
a  case  involving  both  the  Securities  and  Exchange  Com- 
mission and  the  conduct  of  the  present  chairman  and 
long-time  staff  member,  Manuel  F.  Cohen  (one  of  the 
members  that  j^etitioner  in  tliis  proceeding  sought  to 
subpoena  and  examine). 

In  that  case,  Arnos  Treat  S  Co.  v.  Securities  and  Ex- 
change Commission  (1962)  306  Fed.  2d  260,  263,  Justice 
Danaher  of  the  District  of  Columbia  Circuit  wrote  the 
opinion.  As  he  pointed  out,  the  ajDpellant  Treat  had  filed 
a  motion  that  *'an  evidentiary  hearing  be  held  to  deter- 
mine whether  any  members  of  the  Commission  were  dis- 
qualified with  respect  to  past  or  future  proceedings  and 
the  facts  relating  to  the  ex  parte  representations,  so  as 
to  enable  the  Commission  to  then  determine  whether  Xo 
grant  a  discontinuance." 

The  Commission  denied  the  motion  to  adduce  further 
evidence  on  the  facts.  In  the  Treat  case,  as  in  the  in- 
stance of  footnote  19  in  this  proceeding,  the  Commis- 
sion's state  of  apprehension  was  evident,  and: 

"Appended  to  the  Commission's  April  11,  ,1962 
'minute'  order  was  a  written  statement  prepared  by 
Conmiissioner  Cohen  outlining  his  recollection  and 
conclusions  with  respect  to  the  various  proceedin,i:> 
which  had  been  conducted  while  he  was  the  director 
of  the  Division  of  Corporation  Finance  and  statin.u 
the  extent  to  which  he  had  participated  in  the  actions 
taken  by  the  Commission."  (At  p.  263) 
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Tho  Court  of  Appeals  for  the  Distrifst  wa«  uniinx)roR8ed 

by  (-oimnissioTHT  Colicn's  ex   luirtc  cffoil  at  s<'lf-<'X(Miliia- 
bion.  In  ruling  il  said : 

"Appellants  allc^^cd  that  |)aiticij)ation  by  Coni- 
missioner  Cohen  had  remlorcd  the  pro<;f'edingH  void 
and  so  irrevocably  tainl<'(I  that  any  final  deteniiina- 
tion  which  mi^ht  flow  froin  such  proceedings  will  be 
invalid.  It  is  our  view  that  a  substantial  showing 
has  been  made. 

Just  exactly  how  the  conce]>t  of  'due  process'  is  to 
be  apj)lied  will  vai*y  with  the  type,  of  i)roceeding 
involved,  as  we  are  w^ell  aware. 

*Its  exact  boundaries  are  undefinable,  iind  its  con- 
tent varies  according  to  specific  factual  contexts. 
Thus,  when  governmental  agencies  adjudicate  or 
make  binding  determinations  which  directly  affect 
the  legal  rights  of  individuals,  it  is  imix'rative  that 
those  agencies  use  the  procedures  which  have  tra- 
ditionally been  associated  with  the  judical  process.' 

"At  the  very  h'ast,  (piasi-judicial  ])roceedings  entail 
a  fair  trial.  As  the  Supreme  Court  has  said  in  other 
context : 

*A  fair  trial  in  a  fair  tribunal  is  a  basic  require- 
ment of  due  process.  Fairness  of  course  re<iuires  an 
absence  of  actual  bias  in  the  trial  of  cases.  But  our 
system  of  law  has  always  endeavored  to  prevent  even 
the  probability  of  unfairness. 
•  «  «  «  * 

'It  would  be  very  strange  if  our  system  of  law 
permitted  a  judge  to  act  as  a  grand  jury  and  then 
try  the  very  persons  accused  as  a  result  of  his  in- 
vestigations. *  *  *  Having  been  a  i)art  of  that 
process  a  judge  cannot  be,  in  the  very  nature  of 
things,  wholly  disinterested  in  the  conviction  or  ac- 
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quittal  of  those  accused.  *  *  *  Fair  trials  are  too 
important  a  part  of  our  free  society  to  let  prose- 
cuting judges  be  trial  judges  of  the  charges  they 
prefer.'  "  (at  p.  263) 

The  same  general  reasoning  prevailed  in  the  decision 
rendered  by  this  Court  in  Federal  Home  Loan  Bank  Board 
V.  Long  Beach  Federal  Savings  &  Loan  Association  (1961 ) 
295  F.  2d  403.  This  was  the  case  studied  by  Hearing 
Examiner  Ewell  when  petitioner  presented  its  applica- 
tions for  subpoenas,  and  it  was  the  subject  of  the  ex- 
ploratory^ colloquy  between  the  Hearing  Examiner  and 
counsel  for  the  Mining  Exchange  (Tr.,  pp.  2299-2304), 
during  which  counsel  outlined  his  understanding  of  the 
approved  procedure  for  obtaining  an  evidentiary  hearing 
upon  a  prospective  claim  of  bias  and  prejudice. 

The  following  portions  of  the  Federal  Home  Loan  Bank 
case  seem  pertinent  to  this  proceeding  and  actually  are 
controlling  on  the  issue  here  presented  (at  p]).  408-409) : 
"In  our  opinion,  however,  a  majority  of  the  Board 
members    were    without    power    to    disqualify    them- 
selves  for   bias   or   prejudice,   although   possibly   an 
individual    member    comprising    a    minority    of    the 
Board  could  have  done  so.    The  charge  of  bias  and 
prejudice  directed  against  the  majority  of  the  mem- 
bers of  a  government  agency  must  give  way  to  the 
necessity  of  permitting  the   agency  to   perform   the 
function  which  it  alone  is  empowered  to  perform. 

It  foUows  that  no  action  the  Board  could  have 
taken  on  the  Association's  challenge  as  to  the  (|uali- 
fications  of  its  members  could  have  resulted  in  tlic 
invalidation  of  previous  Board  orders  and  thus  un- 
dermined the  legality  of  the  subpoenas.  Nor  could  any 
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such  action  havo  disabled  th('  Board,  or  a  majority 
thereof,  from  perfonnin^  its  statutory  duties  at  all 
future  stages  of  tlie  prcKM-cdin^.  Hence  tlie  district 
court  should  not  have  directed  the  Board  to  act  on 
the  challenges  nor  should  it  have  staye<l  action  on 
the  enforcement  petition  pending  such  a  Board  de- 
tennination. 

But  while  the  charrfcs  of  huis  and  prejudice  on 
the  part  of  the  Board  and  its  members  could  not 
operate  to  undermine  the  authority  under  which  the 
Board  issued  the  subpoenas,  evidence  of  bias  atid 
prejudice  the  Assocuition  thereby  sought  to  produce 
wa^  not  irrelevant.  In  connection  with  the  presenta- 
tion of  the  Association's  c as c -in-chief ,  as  the  exam- 
iner properly  ruled,  the  Board  should  receive  evi- 
dence of  bias  and  prejudice  on  the  part  of  its  mem- 
bers. Such  evidence  woidd  be  relevant  because  the 
Board  could  determine  for  itself  whether  if  the  facts 
are  established,  a  minority  member  is  disqualified 
from  participation  in  the  final  decision.  Berkshire 
Employees  Ass'n  of  Berkshire  Knitting  Mills  v. 
N.L.R.B.  3  Cir.,  121  F.  2d  235,  2:^9.  Evidence  of  bias 
or  prejudice  on  the  part  of  Board  members  would 
also  be  relevant  for  consideration  by  a  court  called 
upon  to  review  a  final  Board  order.  See  Marquette 
Cement  Mfg.  Co.  v.  F.T.C.,  supra  note  9,  147  F.  2d 
at  page  594." 

In  that  ease,  the  appellant  association,  during  the  ad- 
ministrative liearing,  liatl  applied  to  the  examiner  for 
Bubpoeiuis  addressed  to  the  members  of  the  Board  and 
3thei-  ])ers()ns.  The  Kxamine  issued  the  subpoenas  as 
requestinl.  The  members  of  the  Board  tiled  a  motion  to 
[juasli  them,  which  was  denied. 
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The  reported  decisions  support  the  conclusion  of  Hcar- 
m^  Examiner  Ewell  that  petitioner  was  entitled  to  an 
evidentiary  hearing  to  explore  the  possibility  of  bias 
and  prejudice  on  the  part  of  one  or  more  of  the  members 
of  the  Commission,  and  that  subi3oenas  ad  testificandum 
should  have  been  issued. 

The  Conunission 's  "Memorandum  Opinion  and  Order" 
of  Febiniary  26,  1964  reversing  the  Hearing  Examiner  and 
directing  that  ''such  subpoenas  not  be  issued"  was  con- 
trary to  law,  denied  to  petitioner  a  fair  and  full  hearing, 
and  was  a  denial  of  due  process  of  law. 

F.  The  Commission's  Attempt  to  Wrap  the  Cloak  of  Con- 
fidentiality Around  Documents  Pertinent  to  a  Litigated 
Controversy  Is  Contrary  to  the  Prevailing  Federal  Rule. 

Petitioner's  "Affidavit  and  Application  for  Issuance  of 
Subpoena  Duces  Tecum"  directed  to  the  secretary  of 
the  Conmiission  (Du  Bois)  was  denied  by  the  Hearing 
Examiner  in  his  "Memorandum  and  Order  on  Application 
for  Issuance  of  Subpoenas"  dated  March  15,  1963  wdth 
the  conclusion  that : 

"*  *  *  All  of  such  material  is  deemed  to  come 
squarely  Avithin  the  meaning  of  the  Commission's  rule 
announcing  the  confidentiality  of  such  material  and 
prohibiting  its  disclosure  mthout  the  Conmiission 's 
approval — even  by  persons  under  subpoena.  The 
applicable  provision  on  this  point  is  set  forth  in 
Rule  26(c)  of  the  Commission's  Rule  of  Practice." 
(at  p.  12) 

In  support  of  its  "Affidavit  and  Application  for  Sul)- 
pocna  Duces  Tecum"  petitioner  filed  with  the  Hearing 
Examiner  a  Brief  citing  two  leading  authorities  from  the 
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Federal  Courts  seltin^^  forth  iniustcrly  stateinent.s  of  the 
modern  rule  frowning  upon  ^ovemiiient  efforts  to  set 
up,  by  ruh'  or  otherwise,  th<'  prolectivc  scnjen  of  * 'con- 
fident iality"  around  |)ertinent  documents,  and  thereby 
seek  to  suppress  them. 

We  referred  to  the  ()j)ini()ii  by  Justice  licarnerj  Hand 
in  U.  8.  V.  Andolschek  (1!)44)  142  V.  2d  503,  500,  wlu're 
he  said  (in  a  criminal  case) : 

"While  we  must  accept  it  as  lawful  for  a  de7)art- 
ment  of  the  ^^overnment  to  su])|)ress  documents,  even 
when  they  will  help  determine  controversies  between 
third  persons,  we  cannot  a^ree  that  this  should  in- 
clude their  suppression  in  a  criminal  prosecution, 
founded  uix)n  those  very  dealings  to  which  the  docu- 
ments relate,  and  whose  criminality  they  will,  or 
may,  tend  to  exculjjate.  So  far  as  they  directly  touch 
the  criminal  dealings,  the  prosecution  necessarily 
ends  any  confidential  character  the  documents  may 
possess;  it  must  be  conducted  in  the  open,  and  will 
lay  bare  their  subject  matter.  The  government  must 
clioose;  either  it  must  leave  tlie  transactions  in  the 
obscurity  from  wdiich  a  trial  w^ill  draw  them,  or  it 
must  expose  them  fully." 

To  the  same  effect  was  the  opinion  of  Mr.  Justice* 
Brennan  in  the  famous  case  of  Jcncks  v.  United  States 
(1957)  353  U.S.  657: 

"We  hold  that  the  criminal  action  must  be  dis- 
missed wiien  the  (Jovernment,  on  the  gromid  of  privi- 
lege, elects  not  to  comply  witli  an  order  to  produce, 
for  the  accused's  inspection  and  foi-  admission  in 
evidence,  relevant  statements  or  reports  in  its  jk)s- 
session  of  government  witnesses  touching  the  subject 
matter  of  their  testimony  at  the  trial.  Accord,  Rori- 
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aro  V.  United  States,  353  U.S.  53,  60-Gl,  77  S.Ct.  623, . 
627-628,  1  L.Ed.2d  639.  The  burden  is  the  Govern- 
ment's, not  to  be  shifted  to  the  trial  judge,  to  decide 
whether  the  public  prejudice  of  allowing  the  crime 
to  go  unpunished  is  greater  than  tliat  attendant  uponi 
the  possible  disclosure  of  state  secrets  and  other  con- 
fidential information  in  the  Government's  posses- 
sion." 

While    tlie   Jencks    case    was    criminal    in    nature,    the 

Jenclcs  doctrine  has  been  recognized  as  applying  to  the 

administrative   process.     This    was    enunciated    in    Great 

Lakes  Airlines  v.  C.A.B.,  291  F.  2d  354-362,  as  follows: 

a*  #  *  rpj^g  underlying  principle  of  the  Jencks  case 

is  generally  applicable  in  administrative  proceedings 

and  has  been  judicially  recognized." 

Hearing  Examiner  Ewell  conceded  of  the  Jencks  case, 
that: 

"It  is  clear,  also,  that  the  principle  therein  an- 
nounced would  tend  to  reach  documents  of  virtually 
every    kind,    in    the    hands    of    government    officials 

*     #     *    71 

He  felt,  though,  that  until  the  Commission  had  taken 
action  and  such  action  has  been  "made  known  the  under- 
signed considers  the  Rule — (26c) — to  be  binding  upon  the 
Hearing  Examiner  at  all  times  during  the  conduct  of  a 
proceeding  in  which  he  has  been  designated  to  function." 

Certainly  the  United  States  Court  of  Appeals  is  undci- 
no  such  compulsion.  It  should  recognize  that  the  salutaiy 
rules  ol'  the  Jencks  case  should  apply  to  the  Securities 
and  Exchange  Conunission  equally  as  to  a  criminal  case. 
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V.  THE  CONCLUSION  AND  REMEDY  RECOMMENDED  BY  THE 
HEARING  EXAMINER  ARE  SUPPORTED  BY  THE  RECORD 
OF  THE  PROCEEDINGS  AND  THE  RECORD  OF  PEE-FORM- 
ANCE  BY  THE  MINING  EXCHANGE  -THE  ORDER  OF  THE 
COMMISSION  SHOULD  BE  SET  ASIDE. 

A.  The  Hearing  Examiner's  Conclusion  Was  Based  on  a  Care- 
ful Consideration  of  Uncontradicted  Testimony. 

Il(!ariii^  Exaiiiint'i-  .Jaiiios  Ci.  Ewoli  reviewed  carefully 

the  entire  transcript  of  the  proceedings  and  then  set  fortli 

ill    his    "Recommended    Decision"    a    detailed    series    of 

Findings  of  Fact  numbered  Croni  1   to  118. 

Tlic  Hearing  Examiner  took  a  severe  attitude  concern- 
ing the  omissions,  as  well  as  l)()th  the  misfeasance  and 
inalf(>asance  of  the  members  of  the  Mining  Exchange. 
He  made  findings  in  accordance  with  the  stipulations,  the 
exhibits  and  the  oral  testimony. 

Having  comiileted  his  findings,  he  then  proceeded  to 
iveigh  the  evidence — all  of  it — in  determining  the  appro- 
mate  remedy.  Considering  the  entire  record,  which  he 
lad  heard  and  read  personally,  he  reached  the  conclusion 
jet  forth  at  page  lOG  of  (he  "Recommended  Decision", 
vhich  was: 

"The  undersigned  therefore  concludes,  in  exercise 
of  what  is  believed  to  be  due  moderation,  that  the 
public  interest  (indeed,  as  here  attem]>ted  to  be  ex- 
pressed by  res])onsible  persons  of  high  office  and  by 
recognized  ])rofessional  and  civic  bodies)  might  well 
be  served  if  tlu'  jiresent  officials  of  the  Mining  Ex- 
change were  afforded  a  further  but  final  opjiortunity 
under  the  guidance  of  their  counsel,  to  reorganize 
the  Mining  Exchang(>  in  all  of  its  functional  aspects 
so  as  to  ])reseiit  entirely  new  personnel  in  every 
department  of  management  without  exception." 
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In  reaching  his  conclusion  and  determining  upon  tlie 
nature  of  the  remedy,  the  Hearing  Examiner  was  im- 
pelled to  accept  the  uncontradicted  and  unchallenged 
testimony  of  independent,  impartial  witnesses  produced 
by  the  Mining  Exchange,  whose  only  purpose  and  motive 
was  a  desire  to  sei-ve  the  public  welfare  and  to  speak  and 
act  in  the  public  interest. 

He  made  this  clear  in  the  preliminary  portions  of  his 
''Conclusions  and  Keconmiendations, "  when  he  said  (at 
pp.  104-105) : 

''In  sum,  the  evidence  on  behalf  of  respondent  in 
the  form  of  opinions  of  public  bodies  and  officials 
although,  as  already  pointed  out,  susceptible  of  w^eak- 
ness  inherent  in  all  hearsay  testimony,  nevertheless 
is  regarded  by  the  Examiner  as  w^orthy  of  consid- 
eration— inasmuch  as  there  is  no  evidence  of  demon- 
strable self-interest  or  any  motive  other  than  a  desire, 
on  the  part  of  the  givers  of  the  testimony,  to  serve 
the  public  welfare. 

a*  *  *  j^  would  seem  to  follow  that  the  opinions 
of  the  public  bodies  and  officials  placed  upon  the 
record  here  are  entitled  to  be  considered  substantial 
evidence  at  least  of  the  reputation  of  the  Mining 
Exchange  as  having  rendered  valuable  service  to  the 
Mining  industn,-  in  the  conmiunity  in  which  it  has 
operated  for  more  than  100  years." 

The  evidence  from  public  officials  and  public  bodies 
referred  to  in  the  Hearing  Examiner's  ''Conclusion  and 
Recommendations"  was  sununarized  and  accepted  by  him 
in  his  Findings  115-118  (pages  97-104  of  the  "Recom- 
mended Decision.") 
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This  evidence  presented  l)y  the  .Mining  Kxehan^e  wa.s 
not  contradicted  or  c}iallen;^ed  in  any  way  by  the  prose- 
cuting Division  oC  Trading  and  Exchanges.  Its  counsel 
contented  hiniscir  with  scoHing  at  it  as  "totally  lacking 
in  evidentiary  value."  ('i'r.,  i)|).  2250,  22GG) 

B.  Responsible  Public  Officials  and  Recognized  Professional  and 
Civic  Bodies  Urged  That  the  Mining  Exchange  Be  Allowed 
a  further  Opportunity  to  Reorganize. 

One  of  the  most  impressive  witnesses  was  Mhilip  II. 
Bradley,  a  mining  engineer,  who  had  served  for  19  years 
as  Cliairman  of  the  State  Mining  Board.  ?Ie  presented 
and  read  into  the  record  an  official  resolution  adopted  by 
the  California  State  Mining  Board  on  December  12,  1962. 
It  read  as  follows: 

''Sam,  Francisco  Mininfj  Exchanrje:  Discussed  ef- 
fects of  closing  the  Exchange,  as  is  being  contem- 
plated by  the  Securities  and  Elxchange  Commission. 
The  Board  authorized  the  following  resolution :  Re- 
solved, that  the  State  INfining  Board  recognizes  the 
need  and  value  of  a  Stock  Exchange  such  as  the 
San  Francisco  Mining  Exchange,  and  is  in  sympathy 
with  the  furtherance  of  such  an  Exchange,  provided 
that  it  operates  within  the  regulations  of  the  Se- 
curity (sic)  Exchange  Commission,  and  that  any 
irregularities  within  the  Exchange  be  corrected." 

(See  Finding  11(1,  \).  99  of  Recommended  Decision 
for  testimony  of  Philip  R.  Bradley,  see  Tr.,  pp. 
1666-1677.) 

Equally  strong  was  a  resolution  read  into  the  record 
by  (i.  Louis  Fox,  Executive  Vice  President  of  the  San 
Fraucisco    Chamber   of   Connnerce.     This    resolution    had 
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been  adopted  by  the  Chamber's  Board  of  Directors  upon 
the  reconmiendation  of  its  Mining  Conmiittee.  The  reso- 
lution stated,  in  part: 

'*0n  recommendation  of  tlie  Mining  Committee  of 
the  San  Francisco  Chamber  of  Conunerce,  the  Cham- 
ber's Executive  Committee  strongly  supports  reten- 
tion of  the  San  Francisco  Mining  Exchange  as  an 
institution  which  has  rendered,  and  should  continue 
to  provide,  essential  services  in  the  development  of 
the  mineral  resources  of  the  State  of  California  and 
the  West  by  making  possible  the  financing  of  small 
mining  enterprises.    .    .    . 

''The  Mining  Connnittee  believes  that  the  San 
Francvico  Mining  Exchange  has  rendered  and  shordd 
continue  to  render  essential  services  by  making  pos- 
sible the  financing  of  small  mining  enierprises  whose 
stocks  do  not  qualify  for  trading  on  the  regidar  Stock 
Exchange.  It  seems  unnecessary  to  point  out  that 
virtually  all  the  large  producing  mining  enterprises 
of  the  nation  have  sprung  from  ventures  that  were 
initially  very  small. 

"In  the  event  of  the  closing  of  the  Mining  Ex- 
change it  might  be  possible  for  small  companies  to 
market  securities  elsewhere,  but  it  is  suggested  that 
in  the  marketing  of  the  stocks  through  other  chan- 
nels protection  of  the  investing  public  will  be  less- 
ened, in  contrast  to  the  SEC's  aim  of  increasing  this 
protection.  To  count  on  the  distribution  of  the  stocks 
of  member  companies  through  other  channels  or 
through  mining  exchanges  in  cities  distant  from  the 
headcpiarters  of  these  firms  would  interfere,  probably 
fatally,  with  the  distribution  of  the  securities  of 
the  small  enterprises  involved."  (Tr.,  pp.  1539,  1560- 
61) 
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Stron;^:  stalciiicnts   wore   presented   in    the   rorni   of  Id 
I'  i.s    I'loni    (ieor^e    Cliiistoplier,    Ihen    the    Mayor   of    San 
Krancisco   (set  out    in   full   in    Kindin^  117)   and   from   the 
llicn   Conf^ressnian   Jack   Sliclley,   now    the   Mayor  of   San 
P'ranciseo  (Finding  US). 

The  (loveinor  of  the  Slate  of  Nevada,  lionorablf  (Jiant 
ISawyei',  submitted  an  unusually  strong  statement  point- 
ing out  the  uni((ue  eontributions  of  tlie  Mining  Exdiange 
to  the  mining  industry  of  the  entire  West.  In  part,  Gov- 
ernor Sawyer  said  this : 

"Because  of  the  importance  of  tliis  Exchange  to 
the  already  dei)ressed  mining  industry  in  Nevada 
and  because  of  the  reliance  of  many  small  mining 
enterprises  in  this  state  on  the  sei"vices  of  the  Ex- 
change, I  am  writing  to  re(|uest  that  furthei*  consid- 
eration be  given  before  making  youi'  tinal  decision. 

"Tlie  San  Francisco  ^Mining  Exchange  has  been 
in  operation  for  almost  one  hundred  years,  and  in 
its  history,  has  made  a  unique  contribution  to  the 
development  of  the  western  mining  industry. 

"The  existence  of  an  exchange  close  to  Nevada 
\vhich  can  provide  marketing  services  is  of  great 
imi)ortance  "^  *  *  .  The  San  Fi-ancisco  Mining  Ex- 
change, both  because  of  its  geographical  location  and 
its  specialized  services,  is  an  important  aspect  of 
Nevada  and  western  mining."  (Finding  117;  Tr., 
pp.  2206-69) 

Similar  statements  came  from  the  outstanding  public 
service  bodies  of  the  mining  industry :  the  American 
Mining  Congress  and  the  American  Institute  of  Mining, 
Metallurgical  and  retroleuni  Engineers,  Inc.  (Finding  118; 
Tr.,  pp.  2268-2274). 
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C.    The  Commission's  Order  Is  Based  Upon  False  Premises  Not 
Supported  by  the  Record. 

1.     Tlie  Commission  Did  Not  Charge  or  Prove  That  Any  Member  of 
the  Public  Suffered  Monetary  Loss. 

The  Commission,  in  its  "Findings  and  Opinion  of  the 
Commission",  disposed  of  the  micontradicted  and  mi- 
challenged  evidence  by  the  responsible  public  officials  and 
public  bodies  with  a  single  paragraph  (at  p.  11) : 

**We  have  given  consideration  to  the  views  ex- 
pressed by  several  public  officials  and  civic  and 
business  associations  that  the  present  Exchange  has 
served  a  useful  purpose  and  that  it  or  one  like  it 
should  be  allowed  to  exist.  We  recognize  that  an 
area  exchange,  whether  or  not  it  is  limited  to  trading 
in  securities  of  mining  concerns,  may  serve  a  valuable 
function,  but  we  think  we  would  not  fulfill  our  duty 
to  act  for  the  protection  of  investors  if  we  did  not 
withdraw  the  registration  of  this  Exchange,  which 
as  the  hearing  examiner  found,  has  a  history  of 
'pervasive  and  abysmal  abdication  of  responsibility' 
and  which  because  of  its  'aura  of  legitimacy'  as  a 
quasi-public  institution  has  been  used  as  'an  un- 
suspected tool  for  manipulative  practices  perpetrated 
by  its  members  and  principal  officers  for  their  own 
personal  and  unconscionable  gain.'  The  withdrawal 
of  its  registration  is,  if  anything,  long  overdue." 

It  will  be  seen  at  once  that  the  Conunission's  conclusion 
is  based  upon  the  premise  tliat  the  Mining  Exchange 
"h£ts  been  used  as  'an  unsuspected  tool  for  manipulative 
})ractices  i)eri)etrated  by  its  members  and  principal  officers 
for  their  own  personal  and  unconscionable  gain.'  " 

The  fact  is  that  the  prosecuting  Division  did  not  charge 
or  prove  that  any  member  of  the  public  suffered  mone- 
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lary  loss  by  reason  of  any  of  the  all«'K«'d  violations.  This 
was  {'onceded  by  the  lloaring  Exainincr,  who  sixcifieally 
iuund   that: 

(<#  *  *  [^  niiisl  he  a('kn()\vledu:(!<I  tliat  no  evidence 
was  introduced  in  lliis  proceeding  of  s[XKiific  losses 
sustained  by  the  public."  (at  j).  lOH  of  tlic  "R^ecoin- 
niended  Decision") 

Tliis  failure  of  the  Division  to  charge  or  provi;  that 
any  member  of  the  ])ublic  suffered  monetary  loss  must  be 
regarded  as  significant  in  a  proceeding  in  which  a  review 
of  the  charges  discloses  that  subordinates  on  the  legal 
staff  dredged  up  every  single  instance  of  tlie  most  tecli- 
nical  and  insignificant  type  of  violation  dating  ])ack  as 
far  as  1939,  more  than  twenty-three  years  stale.  Tt  is 
certain  that,  had  there  been  any  instances  of  members  of 
the  public  suffering  monetary  loss,  they  would  have  been 
charged. 

A  strong  factor  in  favor  of  the  conclusion  of  the  Hear- 
ing Examiner  as  opposed  to  that  of  the  C'onmiission  is 
the  fact  that,  in  all  of  its  history  of  operation  foi-  more 
than  one  hundred  years  the  San  Francisco  INLining  Ex- 
change had  never  previously  been  diarged  or  cited  by 
any  enforcement  or  regulatory  agency  of  any  kind.  Fed- 
eral, state,  or  local.  This  fact  was  testified  to  without 
challenge  by  both  the  i)resident  of  the  Mining  Exchange, 
George  J.  Flach  (Tr.,  p.  2UX))  and  its  longtime  secretary, 
Frank  J.  Carter  (Tr.,  pp.  2200-01). 
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2.  The  Commission  Charged  the  Mining  Exchange  for  Its  Failure  to 
Retain  Legal  Counsel — But  It  Closed  Its  Mind  Against  Him  When 
He  Sought  to  Confer  About  Rehabilitation. 

Another  point  that  the  Coniniission  relied  upon  as  a 
basis  of  its  conclusion  was  the  contention  that: 

"The  Exchange  has  been  given  an  overabundance 
of  opportunities  to  organize  itself  and  operate  in  a 
manner  consistent  with  its  responsibilities  under  the 
law."  (p.  9  of  Findings  and  Opinion  of  the  Connnis- 
sion) 

One  compelling  answer  to  that  argument  is  that,  as  the 
Commission  itself  charged  and  found: 

"Apart  from  the  retention  of  counsel  in  anticipa- 
tion of  and  in  connection  with  these  proceedings,  the 
Exchange  had  never  regularly  retained  or  sought  the 
advice  of  counsel."  ("Findings  and  Opinion",  p.  10) 

The  Commission  thus  exposes  itself  as  criticizing  the 
Mining  Exchange  for  not  retaining  legal  counsel  and 
even  cites  that  failure  as  a  reason  for  terminating  the 
registration  of  the  Exchange.  Yet,  when  the  Mining  Ex- 
change first  retained  counsel,  and  he  requested  a  confer- 
ence to  discuss  a  plan  of  rehabilitation,  he  was  rebuffed 
crisply  by  the  Associate  Director  of  the  Division  of  Trad- 
ing and  Exchanges,  who  wired: 

"REHABILITATION  IMPOSSIBLE." 

D.  The  Mining  Exchange  Has  Survived  a  Period  of  Four  Years 
of  the  Most  Severe  Probation  Without  New  Charges  Being 
Filed. 

At  this  date,  almost  four  years  later,  it  is  a  demon- 
strable fact  that,  since  legal  counsel  was  engaged  by  the 
Mining  Exchangi',  it  has  not  been  charged  or  cited  for 
any  alleged  violations  of  either  statute  or  rule. 
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The  Mining  Exchange  lius  survived  a  four  year  period 

(»r    pi'ohation    of    tlic    inont    sovore    tyiM',    and    under    Uv 
closest  and  iiiosi  critical  of  scrutiny. 

Tlie  record  of  the  |)ast  foui'  years  of  operation  ol'  tlie 
Mining  lOxehange  supports  the  conclusion  of  the  Hearing 
Kxaininer  that  a  furtlier  oj»|)ortiinit \-  foe  reorganization 
and  reliabilitation,  under  the  guidance  of  legal  counsel, 
is  in  the  public  interest  and  wan-anted  by  the  record. 

Both  the  record  of  proceedings  and  the  record  of  i>er- 
fonnance  sui)port  the  conclusion  and  the  remedy  of  the 
Hearing  Kxaininer  and  contradict  those  of  the  Conunis- 
sion. 

The  "Order  Withdrawing  Registration  of  National  Se- 
curities Exchange"  as  entered  on  April  22,  1966  should 
be  set  aside.  It  should  be  modified  by  the  entry  of  an 
order  and  judgment  providing  for  a  reorganization  of 
the  jMining  1-Cxchange  in  accord  with  the  recommenda- 
tions of  the  Hearing  Examiner. 

Such  a  reorganization  should  be  under  Court  direction, 
not  under  the  sui)ervision  of  a  strongly  biased  and  preju- 
diced Conmiission. 


VI.  SUBSTANTIAL  ISSUES  OF  LAW  HAVE  BEEN  PRESENTED— 
THE  STAY  OF  THE  COMMISSIONS  ORDER  SHOULD  BE 
EXTENDED  UNTIL  FINAL  DETERMINATION. 

Petitioner  submits  that  in  this,  its  "  Petition  to  Ke- 
view,  Modify  and  Set  Aside,  and  to  Stay,  an  Order  of 
the  Securities  and  Exchange  Connuission".  it  has  stated 
substantial  issues  of  law  rc(|uiring  the  consideration  of 
this  Honorable  Court.    H  submits  that,  i)ending  the  final 
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determination  of  those  issues,  the  stay  heretofore  granted 
by  this  Court  by  written  order  on  ^lay  3,  1900  should  l>e 
continued  in  force  and  effect  until  such  final  deterinination, 
in  order  that  the  Conuiiission's  order  terminating  the 
registration  of  petitioner  may  be  held  in  suspense  pending 
that  final  determination. 

Dated,  San  Francisco,  California, 
June  20,  1906. 

Respectfully   submitted, 

Gardiner  Johnsox, 
Marshall  A.  Staunton, 
John  M.  Anderson, 
Attorneys  for  Petitioner. 
Johnson  &  Stanton, 
Of  Counsel. 


Certificate  of  Counsel 

I  certify  that,  in  connection  with  the  preparation  of  this 
brief,  I  have  examined  Rules  IS  and  19  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that, 
in  my  opinion,  the  foregoing  brief  is  in  full  compliance 
with  those  rules. 

Gardiner  Johnson, 

Attorney  for  Petitioner. 

(Appendix  Follows) 
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Appendix. 


rltl««  Exchange   Act    Ka lease   No.    7870) 


SECURITIES   AND  EXCHANGE   COMMISSION 

Washington,    D.   C. 

Apr'.l   22,    1966 


In   the  Matter   of 

IAN  FRANCISCO  MINING   EXQIANGE 

File   No.    10-38 

leurities  Exchange  Act  of  193A  - 
Section  19(a)(1) 


FINDINGS 
AND 

OPINION 
OF  THE 
COMMISSION 


REGISTRATION  OF  NATIONAL  SECURITIES  EXCHANGE 

Grounds  for  Withdrawal  of  Reglatratlon 

Failure  to  Enforce  Compliance  with  Exchaoga 
Act  and  Rules  Thereunder 

Public  Intereat 

Where  registered  national  securities  exchange  over 
period  of  years  repeatedly  failed  and  neglected  to 
enforce  compliance  with  Securities  Exchange  Act  of 
193A  and  rules  thereunder  by  members  and  by  Issuers 
of  securities  listed  thareon,  and  lent  its  facili- 
ties to  unlawful  securities  distributions;  where 
its  officials  thenu)elves  engaged  in  repeated  viola- 
tions of  that  Act  and  Securities  Act  of  1933;  and 
where  Exchange  does  not  perform  any  significant 
function  as  a  trading  narket,  held,  necesnary  and 
Appropriate  for  protection  of  investors  to  withdraw 
registration  of  Exchange. 

Opportunity  for  Rehabilitation 

Withholding  order  of  withdrawal  pending  attempt  at 
rehabilitation  by  Exchange  found  to  have  pervasive 
and  serious  deficiencies  is  not  warranted  where  8x- 
ehanga  has  failed  to  avail  itself  of  prior  oppor- 
tunities to  take  corrective  measures  and  where,  if 
affective  rehabilitation  is  to  be  achieved,  complete 
reorganization  and  change  of  personnel  constituting 
in  effect  organization  of  entirely  new  exchange  would 
be  necessary. 

JlAMCISt 

rrank  K.  Kennamer.  Jr..  Kdward  B,  Warner  and  William  f ,  t^UJ-yan, 
:h«  Division  of  Trading  and  Markets  of  the  C osmission. 

Oardiner  Johnson,  of  Johnson  &  Stanton,  for  the  San  Francisco 
Lg  kxohango. 


Under  Section  19(a)(1)  of  the  Securities  Exchange  Act  of  1934 
ihange  Act"),  this  Commission  is  authorized,  if  in  our  opinion  such 
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action  is  necessary  or  appropriate  for  the  protection  of  investors,  td 
withdraw  the  registration  of  a  national  securities  exchange  if  we  fina 
that  such  exchange  has  violated  any  provision  of  the  Exchange  Act  or  c 
the  rules  thereunder  or  has  failed  to  enforce,  so  far  as  is  within  itt 
power,  compliance  therewith  by  a  member  of  the  exchange  or  by  an  iaiut 
of  a  security  registered  thereon.  These  proceedings  were  instituted  t 
determine  whether  or  not  withdrawal  of  registration  should  be  ordered 
against  the  San  Francisco  Mining  Exchange  ('Exchange"). 

After  appropriate  notice,  hearings  were  held  before  a  hearing 
examiner  at  which  the  Exchange  stipulated  to  and  admitted  many  of  the 
factual  matters  alleged  in  the  order  for  proceedings  and  additional  %w 
dence  was  received  with  respect  to  certain  of  those  matters.  ThereaftI 
proposed  findings  and  conclusions  and  briefs  were  filed  by  our  Divi8lC( 
of  Trading  and  Markets  ("Division")  and  by  the  Exchange,  and  the  hearil 
examiner  issued  his  recommended  decision. 

The  hearing  examiner  found  among  other  things  that  there  had 
numerous  and  repeated  violations  involving  issuers,  members  and  officii 
of  the  Exchange;  that  the  Exchange  had  not  made  any  effort  to  enforce 
pliance  by  issuers  or  members  with  the  Exchange  Act  or  to  enforce  its 
rules  adopted  pursuant  to  the  Act;  that  the  Exchange  had  been  a  vehicli 
for  evading  and  circumventing  provisions  of  the  securities  acts  desigiQ 
for  the  protection  of  investors  and  in  the  public  interest;  and  that 
remedial  action  must  be  taken  in  the  public  interest.   The  examiner,  hi 
ever,  upon  consideration  of  statements  received  from  various  public 
officials  and  others,  and  considering  the  Exchange  as  an  institution  i( 
tinguishable  from  its  management,  recommended  that  the  Exchange  be  givt 
a  further  opportunity  to  effect  a  complete  reorganization  and  that  if 
failed  to  do  so  within  90  days  the  registration  of  the  Exchange  be  wltl 
drawn  forthwith. 

The  Division  filed  exceptions  and  a  brief  urging  that  the  regiil 
tration  of  the  Exchange  be  withdrawn.  Ihe  Exchange  excepted  to  a  llmil 
number  of  the  hearing  examiner's  findings  but  only  insofar  as  they  mig| 
state  or  imply  that  the  Exchange  was  not  interested  or  willing  to  con- 
sider and  effect  an  appropriate  reorganization,  and  the  Exchange  suppoc 
the  hearing  examiner's  reconmendation  that  it  be  given  a  further  oppoxi 
tunity  to  reorganize. 

After  hearing  oral  argument  and  on  the  basis  of  an  independent 
review  of  the  record  we  make  the  following  findings. 

The  Exchange,  an  unincorporated  business  association,  has  been 
registered  pursuant  to  Section  6  of  the  Exchange  Act  since  June  1, 
1936.  1^/  George  J.  Flach  has  been  president  of  the  Exchange  since  1933 
and  Frank  J.  Carter  was  secretary  from  1936  and  chairman  of  the 
Stock  List  Committee  from  1950  until  his  death  in  1965.   Raymond  A.  Btt 
has  been  treasurer  since  1933,  a  member  of  the  Governing  Conmittee  sintl 
1936,  and  a  member  of  the  Stock  List  Committee  since  1950.   Archie  H. 
Chevrier  was  a  member  of  the  Governing  Committee  and  the  Stock  List  Coo 
mittee  from  1957  until  1962,  and  he  was  vice  president  of  the  Exchange 
and  Chairman  of  the  Governing  Comjnittee  for  a  short  period  of  time  untt 
he  resigned  these  positions  in  March  1962.   His  offices  were  taken  ovi 
first  by  Walter  D.  Forsyth,  who  had  been  a  member  of  the  Governing  Coal 
mittee  since  1944,  and  subsequently  in  April  1962  by  Paul  W.  Schwarz  « 

1/   The  Exchange  was  first  organized  in  1862  under  the  name  of  the  San 
Francisco  Stock  and  Exchange  Board.   It  took  its  present  name  in  191 
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rlor  occasions  going  back  to  195-  had  served  as  vice  president  of  the 
lAnge  and  chairman  of  the  Governiiig  Committee . 

As  of  December  1962  the  Exchange  had  13  regular  members,  of  whom 
'  six  were  actively  engaged  in  th»^.  securities  Business,  and  those  six 
lid  as  representatives  of  three  registered  broker-dealer  firms.   Flach, 
:kan  Hudson  and  Samuel  Apple  represented  R.  L.  Colbum  Co,  ("Colbum"), 
i^rporation  with  offices  in  Los  Angeles  and  San  Francisco;  2^/   Broy  and 
ftor  J.  Herrman  represented  the  Broy  Company,  a  sole  proprietorship; 
I  Forsyth  traded  as  a  sole  proprietor  until  his  death  in  1963.   In 
(Ht  years  almost  all  of  the  active  trading  on  the  floor  of  the  Exchange 
(conducted  by  Flach,  Broy.  Herrman  and  Chevrier.   Aside  from  Carter, 
■.Exchange  had  only  one  salaried  employee,  the  brother  of  Flach,  whose 
Utions  were  to  work  the  blackboard  during  trading  sessions,  deliver 
nk  and  prepare  daily  quotation  sheets  and  monthly  summaries.   During 
\\   an  average  of  A2  stocks,  having  an  average  price  per  share  of  l^Q , 
ij  listed  for  trading  on  the  Exchange.   Of  these  42  listed  companies, 
least  15  had  no  revenue,  and  8  others  had  revenue  of  less  than  $1,000. 
il  four  listed  companies  had  net  earnings,  and  three  of  these  had 
ding  markets  through  listings  on  other  exchanges.   Of  the  A2  companies^ 
id  not  have  a  book  value  of  more  than  Ic  per  share,  and  nine  of  these 
I  no  book  value  at  all.   Of  the  remaining  26  companies,  24  had  a  book 
'.le   of  20^  or  less  per  share.   As  of  December  1962,  25  of  the  42  corn- 
ties  were  not  actively  engaged  in  operations. 

I   Most  of  the  facts  found  by  the  hearing  examiner  with  respect  to 
lioperations  of  the  Exchange  and  the  violations  are  not  disputed.   We 
ale  his  findings  of  fact  and  repeat  and  summarize  them  here  to  the  ex- 
i:   necessary  to  give  a  full  understanding  of  the  issues  presented  to  ua . 

lure  to  Take  Action  With  Respect  to  Violations  by 
sauers  and  Exchange  Members 

I   Various  issuers  of  securities  registered  on  the  Exchange  failed 
Igether  to  file  or  filed  late  the  annual  and  interim  current  reports 
ijred  by  the  Exchange  Act  and  the  rules  thereunder.  3/   In  some 
lances  the  violations  by  a  particular  issuer  occurred  repeatedly  over 
>  years.   The  Exchange  .took  no  steps  to  enforce  compliance  with  the 
irting  requirements,  despite  the  fact  that  repeated  violations  were 
tous  on  the  face  of  reports  filed  late  and  any  failure  to  file  an 
;al  report  was  evident  from  the  Exchange's  own  records,  and  despite 
irous  warning  letters  by  our  staff  to  Carter  as  secretary  of  the 
:ange  calling  attention  to  the  violations. 


1 1   Thus,  the  annual  reports  of  Operator  Consolidated  Mines  Company 
Msrator")  for  1942,  1943,  1944,  1945,  1946  and  1950  were  filed  late 
ijeriods  ranging  from  two  months  to  seven  months.   Operator  also  failed 
lie  any  current  reports  in  1956  with  respect  to  an  assessment  levied 
ihst  its  outstanding  shares,  the  sale  of  certain  shares  for  which  the 
>|B8ment  was  not  paid,  and  a  charter  amendment  Increasing  its  autho- 
sd  shares  from  3,000,000  to  10,000,000.   Flach  was  Operator's  pre si- 
ll and  a  major  stockholder  and  Carter  was  a  holder  of  Operator  stock 
i|  these  reporting  violations  occurred. 

plbum's  main  office  is  in  Los  Angeles;  Flach  has  been  employed  as 
Bnager  of  its  San  Francisco  branch  office. 

iction  13(a)  of  the  Exchange  Act  and  Rules  17  CFR  240.13a-l  and 
Ja-11  thereunder  require  every  issuer  of  a  security  registered  on  a 
itional  securities  exchange  to  file,  with  this  Commission  and  with 
16  exchange,  an  annual  report  within  120  days  after  the  close  of 

(Continued) 
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Reorganized  Carrie  Silver-Lead  Mines  Corp.  was  late  in  filing 
annual  reports  for  1939,  1940,  1942,  1944,  1945  and  1946  by  periods  o\ 
two  months  to  11  months.   Consolidated  Virginia  Mining  Co,  J 

("Consolidated")  was  late  in  filing  its  annual  reports  for  1953,  1955J 
1957  and  1958,  the  delinquencies  ranging  from  one  month  to  seven  mont^. 
Consolidated  also  failed  to  file  a  current  report  in  1956  with  respec 
to  its  issuance  of  over  12,000,000  shares  of  its  stock  in  exchange  fo 
the  stock  of  Hampton  Mining  Co.   Eureka  Company  failed  to  file  an  ann I 
report  for  1955.  On  the  basis  of  some  of  these  delinquencies  as  welli 
other  violations  of  the  Exchange  Act,  this  Commission  itself  ultimate 
withdrew  the  securities  of  these  four  issuers  from  registration  on  th 
Exchange .  4/ 

Ambrosia  Minerals,  Inc.  ("Ambrosia")  filed  an  application  with 
Exchange  for  registration  ia  Mfty  1956  which  contained  financial  state 
ments  certified  by  an  accountant  who  was  secretary- treasurer  of  the  c 
pany  and  accordingly  was  not  independent  as  required,  Flach  and  Cart 
were  both  acquainted  with  officials  of  the  company,  and  after  the  app 
cation  for  listing  had  been  filed  and  before  it  was  approved  Flach  re 
ceived  an  option  to  purchase  6,000  shares  of  Ambrosia  stock,  but  they, 
did  not  note  or  take  corrective  action  with  respect  to  the  deficient 
financial  statements.  Subsequently  we  withdrew  the  registration  on 
Exchange  of  the  Ambrosia  stock  because  of  Ambrosia's  failure  to  compl 
with  registration  and  reporting  provisions  of  the  Exchange  Act.  5^/ 
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As  we  noted  in  two  of  the  proceedings  in  which  we  found  it  nee 
sary  to  initiate  action  to  delist  securities  registered  on  the  Exchan 
delays  and  failures  to  comply  with  reporting  requirements  can  not  onl 
frustrate  the  statutory  objective  of  keeping  existing  and  potential 
investors  informed  of  material  corporate  activities  and  events,  but  a 
can  serve  to  help  conceal  public  distributions  of  unregistered  securi 
ties  in  violation  of  the  Securities  Act  of  1933  ("Securities  Act").  6 
The  record  in  the  instant  proceedings  shows  how  in  other  instances  tE 
Exchange's  failure  to  require  compliance  with  the  Elxchange  Act  by  its 
members  or  issuers  also  led  to  or  facilitated  violations  of  the  , 
Securities  Act,  j 

3  contd./ 

each  fiscal  year,  and  a  current  report  within  10  days  after  the  clil 
of  each  month  during  which  there  occurs  any  of  a  number  of  speciflil 
events  which  are  considered  material  information  for  investors. 

4/  Operator  Consolidated  Mines  Company.  39  S.E.C.  580  (1959);  Reorgan 
Carrie  Silver-Lead  Mines  Corporation.  29  S.E.C,  49  (1949);  Consoli 
dated  Virginia  Mining  Company.  39  STE.C.  705  (1960);  Eureka  Compan- 
38  S.E.C.  475  (1958).  The  Exchange  suspended  trading  in  the  Opera 
and  Eureka  stocVo,  but  only  after  the  institution  of  our  proceeding 
against  those  companies. 

5/  39  S.E.C.  734  (1960). 

6/  Eureka  Company.  38  S.E.C.  475,  483-484  (1958);  Consolidated  Virgin: 
Mining  Company.  39  S.E.C.  705,  709  (1960). 
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In  1954  Chevrlor  acquired  control  of  Cotnstock,  Ltd.  ("Comstock") , 
Inactive  corporation  with  virtually  no  assets,  and  he  became 
|(l(  nt  and  Carter  vice  president.   With  the  assistance  of  Carter, 
1 Ml  r  caused  the  Comstock  stock  to  become  registered  and  listed  on 
hangc  In  1955.   In  1956  Chevrler  entered  Into  an  agreement  for 
. ^er  of  Comstock  with  a  company  In  the  charcoal  business.   In 
action  with  such  agreement  Chevrler  purported  to  sell  a  controlling 
ic  of  500,000  shares  of  Comstock  stock  to  six  persons  but  under  clr- 
tances  whereby  the  alleged  purchasers  merely  received  an  option  to 
lase  the  shares  and  Chevrler  still  remained  the  beneficial  owner 
»of.   Nevertheless  Comstock  filed  with  us  and  the  Exchange  a  current 
rt  In  February  1957  falsely  reporting  the  transactions  as  a  sale, 
the  obvious  purpose,  as  the  hearing  examiner  found,  of  having  It 
r  that  neither  Chevrler  nor  any  of  the  six  purported  purchasers  waa 
eneflclal  owner  of  10%  or  more  of  the  outstanding  stock.   Carter, 
ijrecelved  the  report  as  an  officer  of  the  Elxchange,  knew  or  should 
known  of  the  false  or  misleading  nature  of  the  report  In  view  of 
onnectlons  with  the  Issuer.   Thereafter  during  1957  H.  Carroll  & 
j("Carroll") ,  a  registered  broker-dealer,  made  a  public  distribution 
(pmatock  shares,  obtaining  the  shares  it  sold  to  the  public  from  the 
ifolllng  block  of  500,000  shares  optioned  by  Chevrler  and  also  from 
:fc8  purchased  on  the  Exchange  by  Chevrler.   Chevrler  purchased  over 
IpO  shares  on  the  Exchange  for  Carroll's  account  in  a  two  month 
pd  during  which  the  stock's  price  increased  by  more  than  407.,  there- 
linipulating  the  price  in  such  a  manner  as  to  facilitate  the  over-the- 
:er  distribution  being  conducted  by  Carroll. 

I   In  the  distribution  of  the  Comstock  shares  false  and  misleading 
•psentations  were  made  in  violation  of  the  anti-fraud  provisions  of 
i|iecurities  Act  and  of  the  Exchange  Act.   Carter  as  secretary  of  the 
i)inge  received  a  letter  sent  by  Comstock  to  its  stockholders  and  a 
i\ure  used  by  Carroll,  both  of  which  contained  misrepresentations  as 
Ibmstock's  assets  and  prospects,  but  he  did  nothing.   Only  after 
:Hing  that  the  matter  was  under  Investigation  by  our  staff  did  the 
l^nge  suspend  trading  in  Comstock  shares.  T_l 

l|   Finally  we  note  that  Comstock 's  annual  reports  for  1955  and  1956 
not  contain  the  required  financial  statements  due  to  the  fact  that, 
1  result  of  dissension  that  had  arisen  between  Chevrler  and  the  group 
noted  with  the  charcoal  company,  Chevrler  had  retained  and  refused 
'sturn  certain  corporate  records.   Although  Carter  received  a  copy  of 
icter  from  Comstock  to  Chevrler  demanding  the  return  of  corporate 
trds  and  an  application  to  the  Exchange  by  Comstock  for  delisting  of 
ijtock  stated  that  the  wrongful  withholding  of  records  by  Chevrler 
l|t  principal  reason  for  Comstock' s  inability  to  comply  with  the  report- 

equirements,  neither  Carter  nor  the  Exchange  made  any  inquiry  or 
litigation  of  the  charges  against  Chevrler  and  took  no  action  in  re- 
thereof . 

In  1960  Chevrler  was  president,  director  and  a  principal  stock- 
tr  of  Best  &  Belcher  Gold  and  Silver  Mining  Corporation  ("Best  and 
»er") ,  a  company  whose  stock  was  registered  on  the  Exchange  but  which 
>een  dormant  for  about  20  years  and  which  had  net  assets  of  $2,943, 
I 

■4 

I 

1^    subsequently   revoked  Carroll    s    registration   as   a   broker-dealer 

l^sed   on   findings,    among   other    things,    of  violations    of   the    regls- 
iration  and  anti-fraud   provisions    of    the   Securities  Act   and   the 

Uchange   Act    in   the   offer  and   sale   of  Comstock   shares.      H.    Carroll 

!!Co..    39   S.E.C.    780    (1960). 
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current  assets  of  $609,  and  current  liabilities  of  $6,901.  As  part  o 
plans  to  merge  certain  other  companies  with  a  company  whose  stock  was 
registered  on  the  Exchange,  and  in  order  to  avoid  certain  restriction 
arising  from  the  fact  that  Best  &  Belcher  was  incorporated  in  Califor 
Chevrier  in  October  1961  caused  Industrial  Enterprises,  Inc. 
("Industrial")  to  be  incorporated  in  Nevada,  and  thereafter  caused  Be j 
&  Belcher  to  become  merged  into  Industrial.   Chevrier  and  Arnold  Toew. 
another  member  of  the  Exchange,  became  directors  of  Industrial,  and  t 
Industrial  stock  was  listed  on  the  Exchange  in  place  of  the  Best  &   ' 
Belcher  stock.   Chevrier,  for  his  own  and  family  accounts  and  as  agen' 
for  certain  non-member  brokers,  engaged  in  heavy  trading  in  Best  &    I 
Belcher  stock  on  the  Exchange  prior  to  the  merger,  and  the  price  of  t' 
stock  went  from  17c  in  September  1961  to  $1.75  per  share  in  December. 

In  December  1961  Industrial  acquired  a  controlling  interest  in 
Caloric  Foods,  Inc.  ('Caloric"),  a  promotional  company  which  allegedl' 
owned  certain  formulas  for  the  production  of  low  calorie  diets.   In  c 
nection  with  such  acquisition  Industrial  Issued  750,000  shares  of  its 
stock.   In  January  1962  the  Exchange  approved  the  registration  and  li 
ing  of  the  additional  750,000  shares,  despite  the  absence  of  certifie 
financial  statements  of  Caloric  in  the  listing  application.   Thereaft^ 
trading  in  the  Industrial  stock  took  place  at  prices  increasing  from  ] 
about  $1.75  to  $2.25  per  share,  and  it  led  Schwarz  to  advise  our  regl< 
staff  of  what  he  considered  the  unusual  activity  and  market  behavior 
the  Industrial  stock  and  of  the  fact  that  Chevrier  was  touting  that  s 
After  our  staff  began  an  investigation,  the  Exchange  rescinded  its  ap 
proval  of  the  supplemental  listing  of  the  750,000  shares,  and  we  sus- 
pended trading  in  the  Industrial  stock  on  the  Exchange.  £/ 

The  Best  &  Belcher-Industrial  situation  presents  an  example,  a 
the  hearing  examiner  found,  of  the  use  of  a  "corporate-shell  game,  b 
an  official  of  the  Exchange,  who  engaged  in  a  scheme  whereby,  through 
merger  and  manipulative  trading  on  the  Exchange,  the  stock  of  a  long 
dormant  company  was  raised  from  about  17o  per  share  to  $2.25  per  shar^ 
in  about  five  months,  to  the  substantial  profit  of  the  Exchange  of fie 
and  others,  and  in  violation  of  the  registration,  anti-fraud  and  othe 
provisions  of  the  Securities  Act  and  of  the  Exchange  Act.  10/ 

8^/  A  total  of  only  5,000  shares  of  Best  &  Belcher  shares  was  traded  i 
the  Exchange  in  the  nine  months  January  -  September  1961,  of  whicl 
3,000  had  been  purchased  in  September  by  Chevrier.   Trading  in 
November  reached  a  total  of  68.940  shares,  with  Chevrier  purchasii 
47,100  shares  and  selling  54,140  for  his  various  accounts. 

9^/  After  successive  orders  by  us  pursuant  to  Section  19(a)(4)  of  the 
Exchange  Act  suspended  trading  on  the  Exchange  from  March  to  Octol 
1962,  the  Exchange  made  an  application,  which  we  granted,  to  strll 
the  Industrial  stock  from  listing  and  registration  on  the  Exchangi 

10/  In  June  1962  the  Exchange  suspended  Chevrier  pending  the  outcome  t 
administrative  proceedings  instituted  against  him  under  the  Exchai 
Act.   Subsequently,  we  revoked  Chevrier  s  registration  as  a  brokei 
dealer  and  expelled  him  from  the  Exchange  on  the  basis  of  findings 
that  he  had  engaged  in  a  manipulative  scheme  with  respect  to  the 
Best  6c  Belcher-Industrial  stock,  filed  false  reports  and  failed  t< 
file  required  reports  under  Section  16  of  the  Exchange  Act,  con- 
firmed transactions  as  agent  and  charged  commissions  when  acting 
as  principal,  and  falsified  his  records.    Securities  Exchange  Acl 
Release  No.  7579  (April  22,  1965). 


i 


3^-7870 


In  Miiy  1961  the  Exchange  approved  a  supplemental  listing  of 
DO  ohares  of  stock  of  Apex  Minerals  Corporation  which  had  been 
d  to  a  promoter  of  the  company  who  also  became  Its  president,  and 
In  associates.   The  listing  application  claimed  that  these  share* 
exempt  from  registration  under  the  Securities  Act  on  the  ground 
they  had  been  acquired  for  Investment  only  and  not  for  resale  or 
ibutlun."   Nevertheless,  both  before  and  after  the  supplemtintal 
rtg  Broy,  who  was  then  a  member  of  the  Exchange's  Stock  List  and 
ling  Committees,  sold  a  substantial  number  of  these  shares  on  the 
ige  for  the  account  of  Apex's  promoter-president,  under  clrcum- 
18  which,  as  the  hearing  examiner  found,  constituted  an  Illegal 
:  distribution  of  unregistered  stock  in  violation  of  Section  5  of 
icurltles  Act. 

In  1957  the  Exchange  received  an  application  for  the  listing  and 
cratlon  of  stock  of  Wilson  Oil  and  Gas  Company  ("Wilson").   The 
:atlon  stated  that  the  company  had  been  Incorporated  In  1956.  and 
Ln  that  year  7,500,000  shares  had  been  sold  through  H.  Carroll  &  Co. 
lidents  of  Colorado,  and  that  such  sale  constituted  an  Intrastate 
Lbutlon  exempt  from  registration  under  the  Securities  Act.   Although 
jcchange  received  information  that  a  number  of  stockholders  had 
1868  in  states  outside  of  Colorado,  the  Exchange  approved  the  listing 
at  making  any  Inquiry  or  investigation  as  to  compliance  with  the 
[ties  Act.  11/ 

I  The  Exchange  maintained  no  procedures  for  discovery  and  prevention 
plation  of  Regulation  T  issued  by  the  Board  of  Governors  of  the 
kl  Reserve  System  under  Section  7  of  the  Exchange  Act,   In  over  25 
j of  the  Exchange's  existence  only  about  100  requests  for  extensions 
ae  for  receipt  of  payment  were  made  to  it  by  its  members.   In  the 
panclsco  office  of  R.  L.  Colbum  Company  managed  by  Flach  an  inapec- 
In  1962  disclosed  55  lustanceH  In  which  credit  had  been  illegally 

ied  by  Flach,  with  the  periods  of  delinquency  in  which  no  action  was 
to  cancel  or  liquidate  transactions  in  which  payments  were  not  re- 
within  the  prescribed  time  ranging  up  to  12  years.  12/ 

In  addition,  in  numerous  instances  Flach  and  other  members  and 
.als  of  the  Exchange  failed  to  comply  with  the  reporting  requirements 
ition  16(a)  of  the  Excliange  Act  and  Rule  17  CFR  240. 16a- 1.  13/   For 

j — — 

len  the  above  facts  became  known  to  our  staff.  It  requested  and  se- 
jired  withdrawal  of  the  Exchange's  certification  of  listing  of  the 
Llson  stock. 


ibsequently  in  administrative  proceedings  before  us  we  found  that 
j)lbum,  aided  and  abetted  by  Flach,  extended  credit  in  willful  vio- 
ktlon  of  Section  7(c)  of  the  Exchange  Act  and  Regulation  T  as  well 
\   failed  to  notify  customers  that  it  was  acting  as  broker  for  both 
kyer  and  seller,  and  In  addition  to  suspensions  against  the  firm, 
»  found  Flach  to  be  a  cause  of  the  firm  s  suspensions  and  suspended 
Lm  from  the  Exchange  for  90  days,  R.L.  Colbum  Company,  Securities 
ichange  Act  Release  No.  7547  (March  9,  1965). 

I  applicable  here,  these  provisions  require  owners  of  more  than  10% 
5  a  class  of  equity  securities  registered  on  a  national  securities 
Xchange  and  of fleers  and  directors  of  the  issuer  of  such  security, 
)  file  with  this  Commission  and  the  appropriate  exchange,  reports 
'?  their  beneficial  ownership  of  equity  securities  of  such  issuers 
lid  of  any  changes  in  such  ownership. 
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example,  in  the  period  1941  to  1959  Flach  In  16  instances  failed  to  fl 
on  time  required  reports  of  his  holdings  of  and  transactions  in  stock 
Manhattan  Gold  Mines  Co.  ("Manhattan")  and  Operator  during  times  when 
was  president  and  a  director,  respectively,  of  those  companies.   The  d 
lays  in  filing  such  reports  ranged  up  to  34  months.   In  the  period  194 
to  1960,  Schwarz,  while  an  officer  and  a  director  of  Manhattan,  Pony 
Meadows  Mining  Co.  ("Pony"),  Silver  Divide  Mines  Co.,  Smuggler  Mining 
Co.,  Ltd.,  and  Comstock-Keystone  Mining  Co.,  failed  to  file  required 
reports  in  five  instances  and  in  five  other  instances  filed  reports 
which  were  late  by  periods  ranging  up  to  31  months. 


From  1958  to  1962  Chevrier  as  president  and  director  of        i 
Industrial  and  a  principal  stockholder  of  Pony,  failed  in  four  instancj 
to  file  reports  and  in  eight  other  instances  filed  reports  which  were  i 
late  by  periods  ranging  up  to  three  months.   In  five  instances  reports^ 
which  were  filed  were  false  or  incomplete  in  that  they  did  not  disclos 
the  full  extent  of  his  holdings  and  transactions.  From  1955  to  1959 
Toews,  as  an  officer  and  director  of  Comstock,  Industrial  and  Sunburst 
Petroleum  Corp.,  failed  to  file  two  reports  and  filed  four  reports  whi 
were  late  by  periods  up  to  seven  months. 

Again,  although  these  officials  and  members  of  the  Exchange  wer 
repeatedly  in  violation  of  the  reporting  requirements  of  Section  16(a) 
of  the  Exchange  Act,  and  the  reports  filed  late  with  the  Exchange  dls-^ 
closed  on  their  face  the  delinquencies  involved,  the  Exchange  took  no 
disciplinary  action  nor  made  any  efforts  to  enforce  compliance. 

As  the  foregoing  shows  and  the  hearing  examiner  found,  the  ExchI 
over  a  long  period  of  time  failed  to  enforce  compliance  with  the  Exchai 
Act  and  the  rules  thereunder  by  its  members  and  by  issuers  of  securitl 
registered  thereon.  The  violations  were  numerous  and  repeated,  and  we 
not  only  known  to  the  Exchange  and  its  officials,  but  various  official 
of  the  Exchange  were  themselves  involved  in  violations.  i 

The  Exchange  has  an  essential  obligation  to  make  sure  that  its 
members  observe  the  standards  of  conduct  required  by  the  Exchange  Act, 
The  self-policing  function  of  a  registered  national  securities  exchang 
is  of  the  utmost  importance  in  fulfilling  the  statutory  scheme  of 
cooperative  regulation  of  the  securities  markets  in  the  interest  of  pr 
tecting  the  public.   Section  6(a)  requires  as  a  condition  of  regis- 
tration as  a  national  securities  exchange  an  agreement,  which  the  Ex- 
change here  supplied,  to  comply  and  to  enforce,  so  far  as  within  its 
powers,  compliance  by  its  members  with  the  provisions  of  the  Exchange 
Act  and  rules  thereunder.   Further,  Section  6(b)  requires,  and  the 
Exchange's  constitution  includes,  provisions  for  the  expulsion,  sus- 
pension or  disciplining  of  a  member  for  conduct  inconsistent  with  just", 
and  equitable  principles  of  trade  and  for  the  willful  violation  of  any 
provision  of  the  Exchange  Act  or  any  rule  thereunder. 


I 


The  self-regulatory  responsibilities  imposed  on  a  securities 
exchange  cannot  be  fulfilled  merely  by  adopting  regulations  for  disci- 
plining its  members;  Section  6(b)  imposes  the  further  duty  upon  the 
Exchange  of  enforcing  its  own  disciplinary  provisions.  14/  Notwith- 
standing the  numerous  violations  of  the  Exchange  Act  by  members  of  the 
Exchange,  some  of  which  have  been  detailed  here,  in  more  than  ten  year 
the  only  disciplinary  actions  taken  by  the  Exchange  were  to  fine 

14/  See  Baird  v.  Franklin,  141  F.2d  238  (C.A.  2,  1944),  cert,  denied 
323  U.S.  737  (1944);  Avery  v.  Moffett.  55  N.Y.S.  2d  TTTTl^AS); 
cf.  Pettit  V.  American  Stock  Exchange ,  217  F.  Supp.  21  (S.D.N.Y.. 
T763),        
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evrler  for  the  use  of  IntemperaLt  Language,  and  to  suspend  Chevrler  In 
62  following  the  Institution  by  us  of  disciplinary  proceedings  against 
to.   The  Exchange,  itself,  thus  totally  abdicated  its  vital  self- 
gulatory  function  required  by  Section  6(b)  of  the  Exchange  Act. 

Public  Interest 

We  have  found  that  the  Exchange  has  violated  the  Exchange  Act  and 
failed  to  enforce  compliance  therewith  by  its  members  and  by  issuers 
securities  registered  thereon.   in  the  light  of  all  the  surrounding 
cumstances  there  Is  ample  basis  for  concluding,  as  the  hearing 
miner  did,  that  remedial  action  is  required.   Indeed,  the  Exchange 
B  not  except  to  this  conclusion.   Rather,  It  recommends  that  the  Ex- 
t»nge  be  given  another  chance  to  set  its  house  in  order.   We  cannot 
ree,  and  in  our  opinion  It  is  necessary  and  appropriate  for  the  pro- 
:tion  of  investors  to  withdraw  its  registration. 

The  Exchange  has  been  given  an  over-abundance  of  opportunities  to 
;anize  itself  and  operate  in  a  manner  consistent  with  its  responsibili- 
£8  under  the  law,  15/   Over  the  years,  in  addition  to  the  numerous 
^ters  from  our  staTF  with  respect  to  reporting  violations,  it  has  been 
cessary  for  us  to  withdraw  the  registrations  on  the  Exchange  of  the 
|:urities  of  28  issuers  on  the  basis  of  findings  of  violations  of  various 
bvisions  of  the  securities  acts  which  made  such  delistings  necessary  and 
propriate  for  the  protection  of  investors.   In  1957,  after  the  Institu- 
Bn  during  that  year  of  four  proceedings  which  subsequently  resulted  in 
Listing  orders  on  the  basio  of  findings  of  violations  of  the  reporting 
9  proxy  soliciting  requirements,  lj6/  our  staff  made  specific  written 

/  In  fact,  in  1935  in  connection  with  proceedings  relating  to  the  Ex- 
I  change's  registration  as  a  national  securities  exchange  under  the 
Exchange  Act,  a  hearing  examiner  in  his  recommended  decision  stated: 

"It  is  the  conclusion  of  the  Trial  Examiner  that 
the  San  Francisco  Mining  Exchange  had  been  negligent, 
to  the  time  of  the  hearing  above  referred  to,  in  adopt- 
ing and  enforcing  rules  looking  toward  fair  trading  in 
securities  listed  upon  the  Exchange.   It  seems  probable 
that  registration  of  the  Exchange  as  a  national  securi- 
ties exchange  will  give  an  opportunity  for  a  thorough- 
going revision,  by  the  Elxchange,  of  its  rules,  and  in 
the  opinion  of  the  Trial  Examiner  registration  of  the 
San  Francisco  Mining  Exchange  as  a  national  securities 
exchange  would  at  least  afford  the  opportunity  for  a 
rehabilitation  of  said  Exchange." 

The  record  in  the  instant  proceedings  is  a  sad  conmentary  on  the 
willingness  and  ability  of  the  Exchange  in  the  intervening  years 
to  rehabilitate  itself, 

Verdi  Development  Company.  38  S,E,C,  553  (1958);  Eureka  Company.  38 
S.E.C.  475  (1958);  Oper"at"or  Consolidated  Mines  Company.  39  S.E.C. 
580  (1959);  Consolidated  VirRlnia  Mining  Company.  39  S.E.C.  705 
(1960).   In  March  1957  the  promoters  of  Operator  were  also  enjoined 
from  selling  unregistered  securities  in  violation  of  Section  5  of 
the  Securities  Act, 
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recommendations  to  the  Exchange  as  to  changes  in  rules  and  procedures  c 
sldered  necessary  to  enable  the  Exchange  to  meet  the  standards  appltcaK 
to  a  registered  national  securities  exchange.  The  Exchange  up  to  1962 
adoptedv only  some  of  these  recommendations  and  partially  carried  out 
others.  It  took  no  action  with  respect  to  some  recommendations,  inclui 
Ing  those  for  the  supervision  of  members'  personal  trading,  the  delist: 
of  the  securities  of  dormant  and  inactive  issuers,  and  the  improvement t 
listing  standards.  j 

Apart  from  the  retention  of  counsel  in  anticipation  of  and  in  c«i 
nectlon  with  these  proceedings,  the  Exchange  had  never  regularly  retali: 
or  sought  the  advice  of  counsel.  Not  until  1962,  when  these  proceeding 
were  imminent,  did  the  Exchange's  Governing  Committee  hold  a  formal  met 
ing  to  consider  implementation  of  the  written  recommendations  submittei 
by  our  staff  in  1957.  The  Exchange  has  never  made  an  independent  invCK 
gation  of  the  financial  condition  of  applicants  for  listing  or  employee 
a  certified  public  accountant  to  examine  or  advise  with  respect  to  fi- 
nancial statements  In  listing  applications  or  reports. 

The  Exchange's  listing  standards  are  minimal  to  the  extreme,  17 
and  even  so  they  have  not  been  uniformly  observed.   It  has  no  organize 
tion  worthy  of  the  name;  we  have  already  noted  that  over  the  years  it 
had  only  two  salaried  employees.  Carter  and  one  other  employee,  and  on 
the  Governing  and  Stock  List  committees  ever  actually  met,  with  the 
latter  committee  rarely  if  ever  holding  a  separate  meeting.   FurthennoK 
the  Exchange  does  not  perform  any  substantial  or  significant  function  • 
a  trading  market.  As  has  been  stated,  as  of  December  1962  there  were 
only  13  members,  of  whom  only  six  were  active  in  the  securities  buslnei 
the  stocks  listed  on  the  Exchange  had  little  or  no  underlying  Income  o: 
book  value,  and  many  of  the  issuers  were  dormant.  Trading  volume  on  tl' 
Exchange  is  small. 

In  view  of  this  history  of  failure  to  prevent  or  punish  vlolatl 
inadequate  and  careless  procedures,  inadequate  standards  and  organizat 
and  dormant  and  marginal  listed  companies,  it  is  evident  that  there  is ■ 
really  nothing  of  substance  to  salvage  of  the  present  Exchange.   It  18' 
also  evident  that  the  Exchange's  principal  contribution  in  recent  year 
has  been  to  provide  an  exchange  registration  and  listing  to  some  issue 
which  had  no  other  assets  to  speak  of  and  thereby  facilitate,  thrbugh 
the  Exchange  mechanism,  and  in  some  instances  with  the  knowledge  or 
active  participation  of  Exchange  officials,  illegal  and  fraudulent  diff 
tributions  of  worthless  or  highly  speculative  securities  to  the  public 

17/  Issuers  were  required  to  show  only  that  157.  of  their  outstanding 
shares  were  publicly  owned  and  that  they  had  at  least  100  public 
shareholders . 

18/  In  Operator  Consolidated  Mines  Company.  39  S.E.C.  580,  594  (1959), 
we  stated:   "The  situation  here  presented  is  one  where  a  dormant 
insolvent  corporation,  whose  chief  value  lay  in  the  registration  a 
listing  of  its  stock  on  the  Exchange,  was  reactivated  by  a  group 
which  accumulated  various  properties  to  be  transferred  to  the  regi 
trant  in  exchange  for  large  blocks  of  its  stock.   Most  of  the  prop 
erties  were  undeveloped  or  of  a  speculative  nature  and  in  large 
measure  were  subsequently  abandoned.   The  large  blocks  of  stock 
issued  in  exchange  therefor  were  not  registered  under  the  Securiti 
Act  and  were  issued  without  any  restrictions  or  precautions  to  pre^, 
vent  illegal  public  distribution  of  unregistered  securities,  and  fj 
fact  some  of  those  shares  were  involved  in  a  public  distribution   1 
without  the  disclosure  and  safeguards  inherent  in  registration  und 
the  Securities  Act." 
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Any  "reorganization"  of  this  tnere  facade  of  an  exchange  would  of 
Bslty  Involve  the  creation  of  ar  entirely  new  structure,  retaining 
Lng  of  the  old  form  except  possibly  Its  name.   The  hearing  examiner 
elf  stressed  that  any  reorganization  must  Include  "all  functional 
Its"  and  present  "entirely  new  pcfrsonnel  In  every  department  of 
tement  without  exception.    Such  a  "reorganization'  would  In  es- 
s  be  the  withdrawal  of  the  registration  of  the  present  Exchange  and 
registration  of  a  completely  new  exchange.   We  recognize  this 
Lty  by  withdrawing  the  registration  of  this  Exchange. 

I   We  have  given  consideration  to  the  views  expressed  by  several 
Lc  officials  and  civic  and  business  associations  that  the  present 
Inge  has  served  a  useful  purpose  and  that  It  or  one  like  It  should  be 
ted   to  exist.   We  recognize  that  an  area  exchange,  whether  or  not  It 
[.mlted  to  trading  In  securities  of  mining  concerns,  may  serve  a 
|ible  function,  but  we  think  we  would  not  fulfill  our  duty  to  act  for 
Protection  of  Investors  If  we  did  not  withdraw  the  registration  of 
[Exchange,  which  as  the  hearing  examiner  found,  has  a  history  of 
/aslve  and  abysmal  abdication  of  responsibility"  and  which  because 
[b    "aura  of  legitimacy"  as  a  quasi-public  institution  has  been  used 
in  unsuspected  tool  for  manipulative  practices  perpetrated  by  its 
^rs  and  principal  officers  for  their  own  personal  and  unconscionable 
l"  The  withdrawal  of  its  registration  is,  if  anything,  long  over- 
[19/ 

I   An  appropriate  order  will  issue. 

{   By  the  Commission  (Chairman  COHEN  and  Commisaloners  WOODSIDE, 
,  BUDGE  and  WHEAT). 


{;;^i^^'^c/L)Jlu. 


Orval  L.  DuBois 
Secretary 


rhe  Exchange  in  its  brief  in  support  of  the  hearing  examiner's  recom- 
mended decision  states  that  if  his  recommendation  is  not  approved  by 
18,  its  position  is  that  it  has  been  denied  a  full  and  fair  hearing 
because  of  our  refusal  to  authorize  the  Issuance  of  subpoenas  directed 
f.o  the  members  of  this  Commission  and  our  Secretary  and  for  the  pro- 
luction  of  non-public  Commission  files,  all  allegedly  for  the  purpose 
if  inquiring  into  whether  this  Commission  was  biased  or  had  prejudged 
:he  issues  against  the  Exchange.   We  have  already  considered  and  re- 
ected  these  contentions  of  the  Exchange  on  three  prior  occasions, 
.ecurities  Exchange  Act  Release  No.  7106  (July  31,  1963);  Securities 
'.xchange  Act  Release  No.  7136  (September  9,  1963);  Securities  Ex- 
hange  Act  Release  No.  7247  (February  26,  1964).  We  see  no  reason  to 
hange  our  conclusions  in  this  respect  and  for  all  the  reasons  stated 
.n  our  prior  rulings  we  affirm  them.  Nothing  has  been  presented  to 
.ndicate  that  the  Exchange  has  not  had  a  fair  hearing.   In  fact,  as 
'e  previously  noted  (Securities  Exchange  Act  Release  No.  7106,  p.  2) 
n  view  of  the  nature  of  these  proceedings  we  authorized  the  Division 
o  take  the  unusual  step  of  furnishing  the  Exchange  a  copy  of  the 
•ivision's  investigation  report  prior  to  the  institution  of  these 
•roceedlngs .   Our  decision  herein  is  based  solely  on  the  facts  in 
his  record,  many  of  which  have  been  admitted  by  the  Exchange  and 
lost  of  which  are  uncontroverted. 
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34-7870 


UNITED  STATES   OF  AMERICA 
Before    the 
SECURITIES  AND  EXCHANGE  COMMISSION 
April  22.    1966 


In  the  Matter  of 

SAN  FRANCISCO  MINING  EXCHANGE 

File  No.    10-38 

Securities  Exchange  Act  of  1934 
Section  19(a)(1) 


ORDER 

WITHDRAWING 

REGISTRATION 

OF  NATIONAL 

SECURITIES 

EXCHANGE 


Proceedings  were  instituted  pursuant  to  Section  19(a)(1)  of  t 
Securities  Exchange  Act  of  1934  to  determine  whether  to  withdraw  the 
registration  as  a  national  securities  exchange  of  the  San  Francisco 
Mining  Exchange . 

Hearings  were  held  after  appropriate  notice,  the  hearing  exami 
submitted  a  recommended  decision,  exceptions  thereto  were  filed  by  t 
San  Francisco  Mining  Exchange  and  the  Division  of  Trading  and  Market 
the  Commission,  and  oral  argument  was  presented  to  the  Commission. 

The  Commission  has  this  day  issued  its  Findings  and  Opinion 
herein;  on  the  basis  of  said  Findings  and  Opinion 

IT  IS  ORDERED,  pursuant  to  Section  19(a)(1)  of  the  SecuritieBi 
Exchange  Act  of  1934,  that  the  registration  as  a  national  securities  i 
exchange  of  the  San  Francisco  Mining  Exchange  be,  and  it  hereby  is, 
withdrawn,  effective  et  the  close  of  buslneaa  April  29,  1966. 


By  the  Commission. 


Orval  L.  DuBois 
Secretary 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  (Circuit 


No.  20,930 
San  Francisco  Mining  Exchange,  petitioner 

V. 

Securities  and  Exchange  Commission,  respondent 


BRIEF  OF  RESPONDENT  SECURITIES  AND 
EXCHANGE  COMMISSION 


JURISDICTIONAL  STATEMENT 

This  is  a  petition  by  the  San  Francisco  Mining 
Exchange  to  review  an  order  (R.  5586-5597)^  of  the 
Securities  and  Exchange  Commission  entered  April 
22,  1966,  pursuant  to  Section  19(a)  (1)  of  the  Securi- 
ties Exchange  Act  of  1934,  15  U.S.C.  78s(a)(l), 
withdrawing  its  registration  as  a  national  securities 
exchange.^   On  June  22,  1966,  petitioner  filed  a  brief 


^  References  to  pages  of  the  reproduced  record  are  cited  as 
"R.  "  and  to  pages  in  petitioner's  brief  as  "Br. ". 

-  The  effectiveness  of  this  order  has  been  stayed  pending 
this  review  proceeding.  See  orders  of  this  Court,  dated  May  4, 
1966  and  July  11,  1966. 

(1) 


which  served  as  its  petition  for  review.^  Jurisdiction 
of  this  Court  is  based  on  Section  25(a)  of  the  Securi- 
ties Exchange  Act,  15  U.S.C.  78y(a). 

COUNTERSTATEMENT  OF  THE  CASE 
Statutory  Basis  of  the  Proceeding 

The  Securities  Exchange  Act  of  1934  imposes  upon 
registered  national  securities  exchanges  an  affirmative 
obligation  to  assist  in  the  enforcement  of  the  Act. 

Section  6(a)  of  the  Act,  15  U.S.C.  78f  (a),  requires 
that  the  registration  statement  of  the  Exchange  con- 
tain an  agreement  obligating  the  Exchange: 

''to  comply,  and  to  enforce  so  far  as  is  within 
its  powers  compliance  by  its  members,  with  the 
provisions  of  this  title  .  .  .  and  any  rule  or  regu- 
lation .  .  .  thereunder." 

Section  6(b)  of  the  Act,  15  U.S.C.  78f(b),  pro- 
vides : 

"No  registration  [of  an  exchange]   .  .  .  shall 
remain  in  force  unless  the  rules  of  the  exchange 


^  The  proceeding  in  this  Court  was  commenced  by  petition- 
er's filing  its  brief  rather  than  a  petition  for  review,  as  is  con- 
templated by  the  rules  of  this  Court  (Rule  34.1).  Therefore, 
filing  of  the  certificate  of  the  record  by  the  Commission,  des- 
ignations of  the  portions  thereof  for  copying,  and  transmis- 
sion by  the  Commission  of  the  designated  portions  of  the  rec- 
ord to  the  Court  followed  rather  than  preceded  petitioner's 
brief.  Because  of  petitioner's  departure  from  this  Court's 
rules,  presumably  the  Commission's  brief  would  not  have  been 
due  until  at  least  the  due  date  for  petitioner's  brief,  had  it 
complied  with  the  Court's  rules,  i.e.,  30  days  after  the  Clerk  of 
the  Court  has  filed  copies  of  the  record  with  this  Court  (Rule 
18.1) .  We  have  been  advised  that  this  was  done  on  October  27, 
1966. 
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include  provision  for  the  expulsion,  suspension, 
or  disciplining  of  a  momber  for  conduct  or  pro- 
ceeding inconsistent  with  just  and  equitable  prin- 
ciples of  trade,  and  declare  that  the  willful  vio- 
lation of  any  provisions  of  this  title  or  any  njle 
or  regulation  thereunder  shall  be  considered  con- 
duct or  proceeding  inconsistent  with  just  and 
equitable  principles  of  trade." 

Finally,  Section  19(a)(1)  of  the  Act,  pursuant  to 
which  this  proceeding  w^as  instituted,  empowers  the 
Securities  and  Exchange  Commission,  after  notice  and 
opportunity  for  hearing,  to  suspend  for  a  period  not 
exceeding  twelve  months  or  to  withdraw  the  registra- 
tion of  a  national  securities  exchange  "if  in  its  opin- 
ion such  action  is  necessaiy  or  appropriate  for  the 
protection  of  investors"  and  if  it  finds  that  the  ex- 
change : 

"has  violated  any  provision  of  this  title  or  of  the 
rules  and  regulations  thereunder,  or  has  failed 
to  enforce,  so  far  as  is  within  its  power,  compli- 
ance therewith  by  a  member  or  by  an  issuer  of 
a  security  registered  thereon." 

The  Uncontested  Findings 

Petitioner  concedes  (Br.  41)  that  the  hearing  ex- 
aminer's findings  of  fact  were  "in  accordance  with  the 
stipulations,  the  exhibits  and  the  oral  testimony."  The 
Commission  in  its  opinion  adopted  those  findings  and 
repeated  them  only  to  the  extent  necessai-y  to  an  un- 
derstanding of  the  issues  presented  (R.  5588).  These 
findings  demonstrate  that  the  hearing  examiner  and 
the  Commission  were  fully  justified  in  holding  that 
"the  [petitioner]  .  .  .  has  violated  the  Exchange  Act 
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and  has  failed  to  enforce  compliance  therewith" 
(R.  5594),  and,  indeed,  that  petitioner's  histoiy  was 
one  of  "  'pervasive  and  abysmal  abdication  of  re- 
sponsibility'" (R.  5482,  5596). 

In  1961,  the  last  full  year  before  the  institution  of 
this  proceeding,  stocks  of  only  four  companies  with 
net  earnings  were  listed  on  the  San  Francisco  Min- 
ing Exchange.  In  all,  there  were  42  stocks  listed  on 
the  Exchange;  the  average  price  per  share  of  these 
stocks  was  140 ;  at  least  15  of  the  issuing  companies 
had  no  revenue  and  eight  others  had  less  than  $1000 
of  revenue.  As  of  December  1962,  twenty-five  of 
these  companies  were  not  actively  engaged  in  opera- 
tions (R.  5588).  Almost  all  of  the  active  trading  on 
the  floor  of  the  Exchange  in  recent  years  has  been 
conducted  by  four  of  the  Exchange's  13  regular 
members.  Aside  from  the  secretary,  the  Exchange  had 
only  one  salaried  employee,  its  president's  brother, 
who  was  paid  to  put  quotations  on  the  blackboard 
during  trading  sessions  and  to  perform  other  clerical 
and  messenger  functions  (R.  5588). 

In  view  of  the  discussion  of  petitioner's  violations 
in  the  Commission's  opinion  (R.  5588-5595)  and  the 
even  more  extended  treatment  thereof  in  the  recom- 
mended decision  of  the  hearing  examiner  (R.  5405- 
5471),  they  will  not  be  detailed  here.  In  short,  the 
Commission  found  that  companies  listed  on  the  Ex- 
change frequently  filed  late,  if  at  all,  the  reports 
required  by  law^  (R.  5588-5589),  and  that  the  Ex- 


*  Section  13(a)  of  the  Exchange  Act,  15  U.S.C.  78m(a), 
and  Rules  17  CFR  240.13a-l  and  .13a-ll  thereunder  require 
every  issuer  of  a  security  registered  on  a  national  securities 


change's  failure  to  require  compliance  by  such  com- 
panies not  only  "frustrate  |d]  the  statutory  objective 
of  keeping  existing  and  potential  investors  informed 
of  material  corporate  activities  and  events"  but  also 
served  "to  help  conceal  public  distributions  of  unreg- 
istered securities  in  violation  of  the  Securities  Act  of 
1933"  and  to  facilitate  other  violations  of  that  Act, 
including  violations  of  its  antifraud  provisions  (R. 
5589).  Over  the  years,  the  Commission  has  had  to 
delist  from  the  Exchange  securities  of  twenty-eight 
companies  by  reason  of  their  violations  (R.  5594). 
Among  the  listed  companies  vi^hich  have  flagrantly 
violated  the  reporting  requirements  v^^as  a  company 
of  w^hich  the  president  of  the  Exchange  was  president 
and  a  major  stockholder  (R.  5588).  The  treasurer  of 
the  Exchange,  in  violation  of  the  registration  provi- 
sions of  the  Securities  Act  of  1933,  sold  large  blocks 
of  stock  of  another  company  listed  on  the  Exchange 
on  behalf  of  that  company's  promoter  (R.  2361, 
5592).  A  member  of  the  Governing  Committee  of 
the  Exchange  and  of  the  Stock  List  Committee,  who 
in  1962  became  vice  president  of  the  Exchange  and 
chairman  of  the  Governing  Committee,  utilized  one 
listed  company  in  the  year  prior  to  the  institution  of 
this  proceeding  to  perpetrate  what  the  examiner  and 
the  Commission  characterized  as  a  "corporate  shell 


exchange  to  file  with  this  Commission  and  with  the  exchange, 
an  annual  report  within  120  days  after  the  close  of  each 
fiscal  year,  and  a  current  report  within  10  days  after  the 
close  of  each  month  during  which  there  occurs  any  of  a 
number  of  specified  events  which  are  considered  material  in- 
formation for  investors. 


game"'  (R.  5444,  5591).  On  a  prior  occasion  this 
same  official  of  the  Exchange,  with  the  cooperation  of 
the  Exchange's  secretary,  had  utilized  another  listed 
coi-porate  shell  in  the  distribution  of  large  blocks  of 
stock  through  false  and  fraudulent  representations, 
and  a  false  report  concerning  his  stock  ownership 
had  been  filed  by  the  company  with  both  the  Com- 
mission and  the  Exchange  (R.  5590). 

The  Commission  also  found  that  the  Exchange  had 
made  no  attempt  to  enforce  the  filing  of  stock  owner- 
ship reports  required  of  officials  and  large  stockholders 
of  listed  coiT)orations  ^  (R.  5592-5593).  Indeed,  among 


^  This  type  of  activity  had  earlier  been  described  by  the 
Commission  in  delisting  the  stock  of  another  company  listed  on 
the  Exchange,  as  follows: 

"The  situation  here  presented  is  one  where  a  dormant, 
insolvent  corporation,  whose  chief  value  lay  in  the  regis- 
tration and  listing  of  its  stock  on  the  Exchange,  was  re- 
activated by  a  group  which  accumulated  various  proper- 
ties to  be  transferred  to  the  registrant  in  exchange  for 
large  blocks  of  its  stock.  Most  of  the  properties  were 
undeveloped  or  of  a  speculative  nature  and  in  large 
measure  were  subsequently  abandoned.  The  large  blocks 
of  stock  issued  in  exchange  therefor  were  not  registered 
under  the  Securities  Act  and  were  issued  without  any 
restrictions  or  precautions  to  prevent  illegal  public  dis- 
tribution of  unregistered  securities,  and  in  fact  some  of 
those  shares  were  involved  in  a  public  distribution  with- 
out the  disclosures  and  safeguards  inherent  in  registration 
under  the  Securities  Act."  Operator  Consolidated  Mines 
Company,  39  S.E.C.  580,  594  (1959). 

« Section  16(a),  15  U.S.C.  78p(a),  and  the  rules  promul- 
gated thereunder  require  beneficial  owners  of  more  than  10 
percent  of  a  class  of  equity  securities  registered  on  a  national 
securities  exchange  and  officers  and  directors  of  the  issuer 
of  such  securities  to  file  with  the  Commission  and  appropriate 


the  repeated  violators  in  this  regard  were  the  presi- 
dent and  vice  president  of  the  Exchange.  One  mem- 
ber active  in  the  management  of  the  Exchange  filed 
several  false  reports  (R.  5593).  Despite  these  open 
and  notorious  violations  no  disciplinary  action  was 
taken  concerning  them,  and  indeed,  the  only  discipli- 
nary action  taken  in  more  than  10  years  was  to  fine 
one  member  in  1961  for  the  use  of  intemperate  lan- 
guage and  to  suspend  him  in  1962  after  the  Commis- 
sion had  instituted  a  disciplinary  proceeding  against 
him  (R.  5593-5594). 

SUMMARY  OF  ARGUMENT 

1.  The  uncontested  record  establishes  that  the  Ex- 
change for  years  had  permitted  violations  of  the 
securities  laws  by  its  members  and  listed  companies, 
thereby  depriving  investors  of  essential  protections 
and  facilitating  the  manipulation  of  security  prices 
on  the  Exchange.  The  Exchange  has  had  innumer- 
able opportunities  to  reform  but  has  not  done  so.  Ac- 
cordingly, the  Commission's  decision  that  withdraw^al 
of  the  Exchange's  registration  was  the  appropriate 
remedy  was  fully  justified.  This  was  a  policy  deter- 
mination which  court  decisions  make  clear  w^as  well 
within  the  Commission's  discretionary  authority. 
The  Commission,  which  is  entrusted  with  the  respon- 
sibility of  protecting  the  public,  was  not  required  to 
adopt  the  remedy  recommended  by  its  hearing  exam- 
iner nor  to  accept  the  suggestions  made  by  certain 


exchanges  reports  of  their  beneficial  owTiership  of  equity 
securities  of  such  issuers  and  of  any  changes  in  such  owner- 
ship. 
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public  officials  and  others  that  the  Exchange  should 
be  allowed  to  continue.  The  record  amply  demon- 
strates injuiy  to  the  public,  and  the  fact  that  public 
investors  were  not  called  to  testify  is  irrelevant. 

2.  The  material  upon  which  the  Exchange  relies  to 
demonstrate  bias  and  prejudice  shows  only  that  the 
procedures  employed  by  the  Commission  in  this  case 
conform  to  the  standard  practice  of  administrative 
agencies,  and  that  a  special  concession  was  made  for 
petitioner's  benefit  in  that  it  was  permitted  to  review 
the  investigation  report  of  the  Commission's  staff  in 
advance  of  the  institution  of  proceedings.  Even  if  the 
Commission  or  any  of  its  members  had  believed,  prior 
to  instituting  the  proceeding,  that  withdrawal  of  the 
Exchange's  registration  was  the  only  appropriate 
remedy  should  the  charges  in  the  staff  report  be  ulti- 
mately established,  this  would  not  have  been  a  dis- 
qualifying prejudgment. 

Courts  have  held  that  to  subpoena  Commission 
members  and  documents  on  the  issue  of  disqualifica- 
tion a  party  must  make  some  independent  showing 
pointing  to  possible  bias  or  prejudice.  Permitting 
random  inquiry  into  the  state  of  mind  of  administra- 
tive adjudicators  would  be  destructive  of  the  admin- 
istrative process.  Here  counsel  for  the  Exchange  had 
no  independent  evidence  of  bias;  indeed,  tn  f:tmit 
he  conceded  that  he  merely  wanted  to  explore  the 
question  of  whether  evidence  existed  to  justify  a  for- 
mal charge  of  bias  of  prejudice.  Moreover,  the  peti- 
tioner did  not  comply  with  applicable  requirements 
of  the  Administrative  Procedure  Act. 
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ARGUMENT 

I.  The  Commission's  Withdrawal  of  the  Exchange's  Reg- 
istration, in  the  Light  of  the  Uncontested  Facts,  Was 
Well  Within  the  Commission's  Discretionary  Authority. 

A.     The  Rented !/  Ordered  by  the  Commission  Is  War- 
ranted by  the  Record. 

Petitioner  argues  that  the  Commission's  withdrawal 
of  its  registration  as  a  national  securities  exchange, 
found  by  the  Commission  to  be  necessary  and  appro- 
priate for  the  protection  of  investors  ( R.  5594 ) ,  was 
not  warranted  by  the  record,  and  that  the  Commis- 
sion should  have  adopted  the  hearing  examiner's  sug- 
gested remedy  of  granting  the  Exchange  an  oppor- 
tunity to  attempt  a  complete  reorganization  (Br.  41). 
It  seeks  to  have  this  Court  set  aside  the  Commission's 
order  and  provide  for  a  reorganization  under  a  court's 
— apparently  this  Court's — supei'vision  (Br.  49). 

The  Commission's  withdrawal  of  the  Exchange's 
registration  was  clearly  justified  in  light  of  the  un- 
disputed finding  that  the  Exchange  ''totally  abdicated 
its  vital  self-regulatory  function  required  by  Section 
6(b)  of  the  Exchange  Act"  (R.  5594).'  As  the  Com- 
mission noted  (R.  5593) : 


'  Baird  V.  Franklin,  141  F.2d  238  (C.A.  2,  1944),  certiorari 
denied,  323  U.S.  737  (1944),  holds  that  a  failure  by  an  Ex- 
change to  enforce  its  own  rules  against  members  is  a  violation 
of  Section  6(b)  of  the  Exchange  Act.  Such  inaction  by  an 
exchange  would  accordingly  come  within  both  bases  for 
withdrawal  of  registration  under  Section  19(a)(1).  That 
is,  it  would  constitute  both  a  violation  of  the  Act  by  the  Ex- 
change and  a  failure  to  enforce  the  Act. 
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"The  self-policing  function  of  a  registered  na- 
tional securities  exchange  is  of  the  utmost  impor- 
tance in  fulfilling  the  statutory  scheme  of  cooper- 
ative regulation  of  the  securities  markets  in  the 
interest  of  protecting  the  public." 

The  Commission  contrasted  this  responsibility  of  an 
exchange  with  petitioner's  ''history  of  failure  to  pre- 
vent or  punish  violations,  inadequate  and  careless 
procedures,  inadequate  standards  and  organization, 
and  dormant  and  marginal  listed  companies"  (R. 
5595). 

Since  the  Commission  found  there  was  "nothing  of 
substance  to  salvage  of  the  present  Exchange"  (R. 
5595),  it  appropriately  held  (R.  5596): 

"Any  'reorganization'  of  this  mere  facade  of 
an  exchange  would  of  necessity  involve  the  crea- 
tion of  an  entirely  new  structure,  retaining  noth- 
ing 01  the  old  form  except  possibly  its  name.  The 
hearing  examiner  himself  stressed  that  any  re- 
organization must  include  'all  functional  aspects' 
and  present  'entirely  new  personnel  in  every  de- 
partment of  management  without  exception.^ 
Such  a  'reorganization'  would  in  essence  be  the 
withdrawal  of  the  registration  of  the  present 
Exchange  and  the  registration  of  a  completely 
new  exchange.  We  recognize  this  reality  by  with- 
drawing the  registration  of  this  Exchange." 
(Emphasis  in  original.) 

As  the  Commission  pointed  out,  the  Exchange  has 
had  innumerable  opportunities  to  reform  itself.  That 
its  activities  fell  far  short  of  the  required  standard 
of  behavior  had  been  brought  to  its  attention  by  nu- 
merous letters  from  the  Commission's  staff  with  re- 
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spect  to  reporting  violations  and  by  the  fact  that  the 
Commission  had  found  it  necessary  to  withdraw  the 
registration  of  securities  of  28  companies  listed  on 
the  Exchange  "on  the  basis  of  findings  of  violations 
of  various  provisions  of  the  securities  acts  .  .  ."  (R. 
5594).  Moreover,  as  the  Commission  noted  (R.  5594- 
5595): 

"In  1957,  after  the  institution  during  that  year 
of  four  proceedings  which  subsequently  resulted 
in  delisting  orders  on  the  basis  of  findings  of 
violations  of  the  reporting  and  proxy  soliciting 
requirements,  our  staff  made  specific  written  rec- 
ommendations to  the  Exchange  as  to  changes  in 
rules  and  procedures  considered  necessary  to  en- 
able the  Exchange  to  meet  the  standards  appli- 
cable to  a  registered  national  securities  exchange. 
The  Exchange  up  to  1962  adopted  only  some  of 
these  recommendations  and  partially  carried  out 
others.  It  took  no  action  with  respect  to  some 
recommendations,  including  those  for  the  super- 
vision of  members'  personal  trading,  the  delisting 
of  the  securities  of  dormant  and  inactive  issuers, 
and  the  improvement  of  listing  standards." 
(Footnote  omitted.)** 


^  On  March  26,  1962,  the  Exchange  did  adopt  a  rule  con- 
cerning member  trading  (R.  2656). 

No  efforts  have  been  made  to  reform  the  Exchange  during 
the  pendency  of  this  proceeding,  apparently  on  the  advice  of 
its  counsel  that  such  action  might  be  "contemptuous"  (R. 
5574)  or  taken  "'presumptively'"  (sic)  (R.  5584).  We  are 
aware  of  no  basis  for  this  assumption  and  counsel  for  peti- 
tioner admitted  at  oral  argument  before  the  Conmiission  that 
no  member  of  the  staff  had  ever  stated  that  the  Exchange 
should  not  correct  its  procedures  during  the  pendency  of  this 
proceeding  (R.  5583-5584). 
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B.    The  Remedy  Ordered   by  the  Commission   Is   a 
Policy  Determination  Within  Its  Discretion. 

Section  19(a)(1)  provides  that  the  Commission 
may  suspend  or  withdraw  the  registration  of  a  reg- 
istered exchange  "if  in  its  opinion  such  action  is 
necessary  or  appropriate  for  the  protection  of  inves- 
tors" and  if  it  finds,  after  hearing,  that  the  ex- 
change has  violated  any  provision  of  the  Act  or  has 
failed  to  enforce  compliance  with  the  Act.  In  inter- 
preting the  parallel  clause  (3)  of  §  19(a),  which  au- 
thorizes the  Commission  to  suspend  or  expel  any 
member  from  a  national  securities  exchange  if  in  the 
Commission's  "opinion  such  action  is  necessary  or 
appropriate  for  the  protection  of  investors"  and  that 
member  is  found  after  hearings  to  have  violated  any 
provision  of  the  Act,  the  Court  of  Appeals  for  the 
Second  Circuit  has  stated  that  it  was  "without  power 
to  supei^ise  the  Commission's  discretionary  determi- 
nation that  expulsion  of  the  petitioner  is  necessary 
and  appropriate  for  the  protection  of  investors." 
Wright  v.  Securities  and  Exchange  Commission,  112 
F.2d  89,  95  (1940).  The  court  also  noted  in  that 
case: 

"Congress  has  defined  the  conduct  that  is  unlaw- 
ful and  has  left  to  the  administrative  agency, 
subject  to  judicial  review,  discretion  to  determine 
whether  protection  of  investors  requires  that  one 
who  has  been  found  guilty  of  unlawful  conduct 
on  a  national  securities  exchange  should  be  tem- 
porarily or  permanently  excluded  from  carrying 
on  activities  as  a  member  of  such  an  exchange." 
(112  F.2d  at  94-95.)" 


^  Other  holdings  with  respect  to  the  Commission's  broad 
discretion  in  determining  suitable  remedies  and  sanctions  for 
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The  Commission's  conclusion  that,  because  of  the 
Exchange's  repeated  failures  to  prevent  or  punish  vio- 
lations by  its  members  and  its  listed  issuers,  the  public 
interest  requires  withdrawal  of  the  Exchange's  regis- 
tration— rather  than  some  other  remedy — is  a  policy 
detennination  wholly  within  the  broad  discretion 
given  to  the  Commission  by  Congress  in  entinjsting 
it  with  the  responsibility  of  effectuating  the  statutory 
policies.  As  the  Supreme  Court  noted  in  American 
Power  <&  Light  Co.  v.  Securities  and  Exchange  Com- 
mission, 329  U.S.  90,  112-113  (1946): 

"It  is  a  fundamental  principle  .  .  .  that  where 
Congress  has  entrusted  an  administrative  agency 
with  the  responsibility  of  selecting  the  means  of 
achieving  the  statutory  policy  'the  relation  of 
remedy  to  policy  is  peculiarly  a  matter  for  ad- 
ministrative competence.'  ...  Its  judgment  is 
entitled  to  the  greatest  weight.  While  recognizing 
that  the  Commission's  discretion  must  square 
with  its  responsibility,  only  if  the  remedy  chosen 
is  unwarranted  in  law  or  is  without  justification 
in  fact  should  a  court  attempt  to  intei'vene  in 
the  matter." 

See  also  Securities  and  Exchange  Commission  v.  Chen^ 
erij  Corp.,  332  U.S.  194,  208   (1947),  where  it  was 


violations  of  the  Securities  Exchange  Act  include:  Pierce 
v.  Securities  and  Exchange  Commission,  239  F.2d  160  (C.A. 
9,  1956)  ;  Associated  Securities  Corp.  V.  Securities  and  Ex- 
change Commission,  283  F.2d  773  (C.A.  10,  1960)  ;  Bornski  v. 
Securities  and  Exchange  Commissio7i,  289  F.2d  738  (C.A. 
2,  1961)  ;  Berko  V.  Securities  and  Exchange  Co7nmission,  316 
F.2d  137,  141-142  (C.A.  2,  1963).  See  also  Nassau  Securities 
Service  V.  Securities  and  Exchange  Commission,  348  F.2d  133, 
136   (C.A.  2,  1965). 
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stated  that  "reversal  of  the  Commission's  judgment" 
was  precluded  ''save  vv^here  it  has  plainly  abused  its 
discretion  in  these  matters."  In  that  case,  as  in  this, 
the  facts  v^^ere  undisputed.  Under  such  circumstances, 
the  Court  noted  that  it  w^as  "free  to  disturb  the  Com- 
mission's conclusion  only  if  it  lacks  any  rational  and 
statutory  foundation"  (332  U.S.  at  207). 

The  Supreme  Court  has  recently  articulated  the 
underlying  reasons  for  allovi^ing  an  agency  broad  dis- 
cretion in  fashioning  remedies: 

"It  frees  the  reviev^ing  courts  of  the  time- 
consuming  and  difficult  task  of  v^eighing  the 
evidence,  it  gives  proper  respect  to  the  expertise 
of  the  administrative  tribunal  and  it  helps  pro- 
mote the  uniform  application  of  the  statute. 
These  policies  are  particularly  important  w^hen  a 
court  is  asked  to  review  an  agency's  fashioning 
of  discretionary  relief.  In  this  area  agency  de- 
terminations frequently  rest  upon  a  complex  and 
hard-to-review  mix  of  considerations.  By  giving 
the  agency  discretionary  power  to  fashion  reme- 
dies, Congress  places  a  premium  upon  agency  ex- 
pertise, and,  for  the  sake  of  uniformity,  it  is 
usually  better  to  minimize  the  opportunity  for 
reviewing  courts  to  substitute  their  discretion  for 
that  of  the  agency."  (Footnotes  omitted.)  Con- 
solo  V.  Federal  Maritime  Commission,  383  U.S. 
607,  620-621  (1966).^" 


^^  See  also.  Federal  Communications  Commission  V.  WOKO, 
Inc.,  329  U.S.  223,  229  (1946),  where  the  Supreme  Court 
made  it  clear  with  respect  to  another  administrative  agency 
that  "it  is  the  Commission,  not  the  courts,  which  must  be  satis- 
fied that  the  public  interest  will  be  served  ....  And  the  fact 
that  we  might  not  have  made  the  same  determination  on  the 
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C.  The  CommiHHion  In  Not  Required  to  Adopt  the 
Remedy  Recommended  by  Itn  Hearinfj  Examiner 
or  Suggestions  of  Petitioner's  Witnesses. 

Since  it  concluded  on  the  basis  of  the  record  that 
withdrawal  of  petitioner's  registration  as  a  national 
securities  exchange  was  "necessary  and  appropriate 
for  the  protection  of  investors"  (R.  5594),  the  Com- 
mission was  not  compelled  to  adopt  the  lesser  remedy 
recommended  by  its  hearing  examiner.  In  the  light 
of  its  responsibility  to  protect  the  public  interest,  the 
Commission  could  appropriately  require  withdrawal 
even  if  the  hearing  examiner  had  been  convinced  that 
the  Exchange  might  be  able  to  remedy  its  previous  in- 
difference to  the  public  interest  and  to  discontinue  its 
affirmative  misconduct.  Indeed,  even  where  the  Com- 
mission might  disagree  with  the  hearing  examiner  as 
to  testimonial  facts,  the  Commission's  findings  are 
conclusive  if  supported  by  substantial  evidence — not 
those  of  the  hearing  examiner,  whose  findings  might 
also  be  supported  by  substantial  evidence.  See  Sec- 
tion 25(a),  15  U.S.C.  78y(a).  And  see  Pierce  v. 
Seciimties  and  Exchange  Commission,  supra  note  9, 
where  the  Commission's  findings  differed  from  those 
of  its  hearing  examiner.  In  that  connection  this 
Court  stated: 

"The  Commission  is  given  the  duty  to  protect 
the  public.  What  will  protect  the  public  must 
involve,  of  necessity,  an  exercise  of  discretionary 
determination.   This  Court  ordinarily  should  not 


same  facts  does  not  warrant  a  substitution  of  judicial  for  ad- 
ministrative discretion  since  Congress  has  confided  the  prob- 
lem to  the  latter." 
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substitute  its  judgment  of  what  would  be  appro- 
priate under  the  circumstances  in  place  of  the 
Commission's  judgment  as  to  measures  necessary 
to  protect  the  public  interest  ....  Since  the  evi- 
dence substantially  supports  the  Findings  of  the 
Commission  as  to  violations  of  law  by  the  peti- 
tioner, we  cannot  conclude  that  the  Commission 
abused  its  discretion  in  denying  him  registra- 
tion."   (239  F.2d  at  163-164.) 

See  also  Consolo  v.  Federal  Maritime  Commission, 
supra  p.  14,  383  U.S.  at  620:  "[T]he  possibility  of 
drawing  two  inconsistent  conclusions  from  the  evi- 
dence does  not  prevent  an  administrative  agency's 
finding  from  being  supported  by  substantial  evidence." 
In  view  of  the  Commission's  responsibility  to  make 
the  policy  determination  of  whether  it  was  in  the 
public  interest  to  require  the  registration  of  the  Ex- 
change to  be  withdrawn,  it  was  not  constrained  to 
accept  the  views  of  officials  who  testified  on  behalf  of 
the  Exchange.  In  any  event,  the  testimonials  on  which 
the  Exchange  relied  were  given  before  the  presenta- 
tion of  the  evidence  against  it  had  been  concluded, 
and  many  of  them  had  been  written  before  the  hear- 
ing had  begun.  Governor  Sawyer  specifically  stated 
that  he  had  no  knowledge  of  the  "seriousness"  of  the 
charges  against  the  Exchange  (R.  3010).  The  Execu- 
tive Vice-President  of  the  San  Francisco  Chamber  of 
Commerce  admitted,  on  cross-examination,  that  the 
Chamber  had  adopted  its  resolution  prior  to  the  com- 
mencement of  the  hearings,  after  an  ex  parte  appear- 
ance by  the  Exchange's  counsel  accompanied  by  a 
controlling  person  of  a  "corporate  shell"  listed  on  the 
Exchange,  and  without  any  attempt  by  the  Chamber 
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of  Commerce  to  determine  the  bases  for  the  Commis- 
sion's charges  (R.  1562-1587,  1591-1595,  1642-1650, 
1656-1659,  1710-1730)." 

D.  The  Record  Amply  Demonstratea  Injury  to  the 
Public  and  the  Fact  That  Public  Investors  Were 
Not  Called  to  Testify  Is  Irrelevant. 

The  petitioner's  contention  that  it  was  necessary 
for  the  Commission  to  prove  that  members  of  the  pub- 
lic suffered  monetary  losses  is  merely  a  complaint  that 
no  public  investors  were  called  to  testify  as  to  their 
losses  (Br.  47).  Section  19(a)(1)  does  not  make  a 
showing  of  monetaiy  loss  by  investors  a  pre- 
requisite to  withdrawal  of  the  registration  of  a  securi- 
ties exchange.  The  premise  of  the  Exchange  Act  is 
that  the  public  is  entitled  to  the  protections  of  that 
Act,  including  all  the  disclosures  required  therein; 
violations  of  the  Act  are,  accordingly,  injurious  to  the 


"  The  California  State  Mining  Board  hedged  its  support 
for  the  Exchange  with  the  proviso  "that  it  operates  within 
the  regulations  of  the  Security  Exchange  Commission, 
and  that  any  irregularities  within  the  Exchange  be  corrected" 
(R.  2973). 

The  statement  of  the  American  Mining  Congi'ess  urging 
continuation  of  the  Exchange  does  not  appear  to  be  based  on 
its  own  knowledge  but  on  the  advice  of  an  unnamed  person  or 
persons  (R.  3011-3012). 

Petitioner  also  contends  that  the  American  Institute 
of  Mining  Metallurgical  and  Petroleum  Engineers,  Inc. 
("AIME"),  supported  the  Exchange's  position  (Br.  45),  but 
the  record  does  not  disclose  any  such  communication  from 
AIME.  The  record  does  contain  a  letter  on  ABIE  stationery 
which  specifically  states  that  the  opinions  expressed  therein 
are  not  an  official  expression  of  opinion  by  AOIE  but  merely 
the  opinions  of  the  correspondent  (R.  3013). 
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public.  As  was  pointed  out  in  Berko  v.  Securities  and 
Exchange  Commission,  swpra  note  9,  316  F.2d  at 
143, 

"The  Commission's  duty  is  to  enforce  the  reme- 
dial and  preventive  terms  of  the  statute  in  the 
public  interest,  and  not  merely  to  police  those 
Vi^hose  plain  violations  have  already  caused  de- 
monstrable loss  or  injury." 

In  any  event,  the  record  amply  demonstrates  that  the 
public  suffered  financial  injury.  The  listing  on  the 
Exchange  and  distribution  of  the  stock  of  Comstock, 
Ltd.,  in  violation  of  the  registration  requirements  of 
the  Securities  Act  and  the  accompanying  manipula- 
tion, engineered  by  the  members  of  the  Exchange, 
of  the  market  price  of  the  stock  causing  a  rise  in 
price  from  1  cent  to  36  cents  per  share  (R.  5419- 
5436)  necessarily  resulted  in  losses  to  those  v^ho 
were  enticed  into  the  contrived  market  and  who 
were  holding  the  stock  when  trading  was  suspended 
and  the  worthless  quality  of  the  issue  was  revealed. 
Similarly,  the  manipulation  of  the  market  price  of 
the  stock  of  Industrial  Enterprises,  Inc.  from  17 
cents  per  share  to  $2.25  per  share  (R.  5437-5447) 
is  another  instance  where  members  of  the  public  must 
have  suffered  losses  through  the  abuse  of  the  facilities 
of  the  Exchange.^" 


^2  See  also  the  findings  and  opinion  of  the  Commission  in 
Archie  H.  Chewier,  Securities  Exchange  Act  Release  No. 
7579  (April  22,  1965). 
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II.  Since  Nothing  in  the  Record  SuRjjested  Bias  or  F'reju- 
dice  on  the  Part  of  Members  of  the  (ommission,  Denial 
of  Petitioner's  Applications  to  Subpoena  Them  and  to 
Subpoena  Commission  Documents  Relating  to  the  In- 
stitution of  the  Proceeding  Did  Not  Deprive  Petitioner 
of  Due  I'rocess  of  Law. 

A.  The  Procedures  Employed  by  the  Commission  in 
This  Case  Conform  to  the  Standard  Practice  of 
Administrative  Agencies. 

The  discussion  in  petitioner's  brief  in  support  of 
its  contention  that  it  was  deprived  of  due  process  of 
law  indicates  a  complete  misconception  of  the  admin- 
istrative process,  whereby  an  agency  charged  by  Con- 
gress with  regulating  an  industry  determines  that 
proceedings  charging  violations  are  to  be  held  and 
also,  on  the  basis  of  the  evidence  introduced  at  such 
proceedings,  determines  whether  the  violations  have, 
in  fact,  occurred.  Thus,  while  there  is  a  complete 
segregation  of  staff  members  engaged  in  investiga- 
tory and  prosecutory  activities  from  those  who  assist 
the  Commission  in  its  adjudicative  process,  the  Com- 
mission itself  is  necessarily  responsible  for  both 
functions.  For  this  reason,  agency  heads  are 
categorically  exempted  from  the  separation-of-func- 
tions  requirement  of  Section  5(c)  of  the  Administra- 
tive Procedure  Act,  5  U.S.C.  1004(c).  As  pointed  out 
in  the  legislative  history  of  that  provision,  this  exemp- 
tion "is  required  by  the  vei'y  nature  of  administrative 
agencies,  where  the  same  authority  is  responsible  for 
both  the  investigation-prosecution  and  the  hearing  and 
decision  of  cases."  ^^ 


"S.  Rep.  No.  752,  79th  Cong.,  1st  Sess.  21  (1946), 
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While  under  legislation  adopted  subsequent  to  the 
institution  of  the  instant  proceeding/^  the  Commis- 
sion could  presumably  delegate  its  function  to  deter- 
mine whether  an  administrative  proceeding  should  be 
brought,  it  has  never  done  so  since  it  believes  this 
would  deprive  those  regulated  of  a  measure  of  pro- 
tection against  the  possibility  of  having  to  defend 
against  unwarranted  or  insubstantial  charges.  By 
itself  deteiTTiining  whether  staff  charges  are  such  as 
to  require  formal  proceedings,  the  Commission  protects 
suspected  violators  against  the  necessity  of  being  put 
to  the  expense  and  possible  publicity  of  a  hearing  in 
the  absence  of  a  j)rima  facie  case  against  them.  Ac- 
cordingly, the  Commission  necessarily  acts  after  con- 
sideration of  the  recommendation  of  its  investigatory- 
prosecutory  staff  and  may  consult  with  that  staff  prior 
to  the  institution  of  a  proceeding,  just  as  a  judge 
might  hear,  ex  parte,  a  prosecutor  seeking  a  warrant 
of  arrest  or  a  litigant  seeking  a  temporary  restrain- 
ing order.^^  And,  just  as  in  the  case  of  such  a  judge. 


1*15  U.S.C.  78d-l  (Aug.  20,  1962). 

"  This  was  recognized  in  the  recent  decision  in  R.  A.  Hot- 
man  &  Co.  v.  Securities  and  Exchange  Commission,  —  F.  2d 
— ,  CCH  Fed.  Sec.  L.  Rep.  H  91,816  (C.A.  2,  No.  30276,  Sep- 
tember 21,  1966),  petition  for  rehearing  pending,  where  a 
commissioner's  participation  in  a  proceeding  was  challenged 
because  he  had  previously  been  director  of  a  division  of  the 
staff  which  had  conducted  an  informal  inquiry  that  eventually 
led  to  the  institution  of  administrative  proceedings.  The  Court 
of  Appeals  held  there  was  no  disqualification,  stating  (CCH 
Fed.  Sec.  L.  Rep.  ^  91,816,  at  95,790)  : 

"In  this  case,  there  is  no  indication  that  Commissioner 
Woodside,  before  his  appointment  to  the  Commission, 
participated  in  any  investigation  of  petitioner's  activities, 
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when  the  Commission  decides  the  case  on  the  merits, 
it  does  so  entirely  upon  the  evidence  in  the  formal 
record  and  the  arguments  openly  presented  to  it. 

The  petitioner  terms  the  events  leading  up  to  the 
institution  of  the  proceeding  against  it  a  "fantastic 
prelude"  (Br.  2),  but  the  procedures  employed  con- 
form to  the  standard  practice  followed  by  the  Com- 
mission and  other  administrative  agencies  in  institut- 
ing administrative  proceedings.  As  the  Commission 
noted  (R.  5110)  in  ruling  upon  petitioner's  applica- 
tion for  a  subpoena  duces  tecum: 

'The  institution  of  these  proceedings  followed 
an  investigation  by  the  Division  and  a  report  con- 
cerning the  Exchange  made  by  the  Division  at 
our  direction.  This  report  was  presented  to  us  as 
the  basis  for  determining  whether  to  issue  an  or- 
der for  proceedings.  We  thereupon  authorized  the 
issuance  of  the  order  for  proceedings,  which  re- 
cited that  the  Division  had  alleged  certain  viola- 
tions and  ordered  that  hearings  be  held  to  deter- 
mine whether  or  not  such  allegations  were  true." 

In  addition,  the  Commission  made  a  special  conces- 
sion for  the  benefit  of  petitioner  in  view  of  the  fact 
that  it  had  never  before  found  it  necessary  to  institute 


and  public  proceedings  to  investigate  petitioner's  activi- 
ties were  not  started  until  .  .  .  two  months  after  Wood- 
side's  appointment  to  the  Commission."  (Emphasis  sup- 
plied.) 

The  Court  held  that  the  Commission  was  not  required  to 
divulge  staff  communications  to  the  Commission  "which 
merely  concerned  the  nature  of  the  praposcd  proceed- 
ings" (emphasis  supplied).  CCH  Fed.  Sec.  L.  Rep.  ^91,816, 
at  95,792. 
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a  proceeding  to  determine  whether  the  registration  of 
a  national  securities  exchange  should  be  withdrawn. 
It  authorized  the  staff  to  make  available  to  the  Ex- 
change a  copy  of  the  staff's  report  '** — characterized 
in  the  proceeding  as  "a  massive  bill  of  particulars" 
(R.  39) — so  that  the  Exchange  might  review  and 
evaluate  the  charges  against  it  and  determine  whether 
it  would  not  prefer  voluntary  withdrawal  of  its  regis- 
tration to  institution  of  a  proceeding  to  determine 
whether  withdrawal  should  be  compelled.  In  making 
this  determination,  the  Exchange  was  advised  to  re- 
tain counsel  (R.  1497,  1550-1551).  After  retaining 
counsel,  the  Exchange  countered  with  an  offer  to  sub- 
mit a  plan  of  rehabilitation.^^  The  Commission's  staff 
rejected  this  proposal,  which  might  have  forestalled 
the  institution  of  proceedings  and  have  resulted  in  a 
period  of  negotiation  during  which  the  petitioner's 
operations  could  have  continued  unabated.     Instead, 


"Although  under  Section  21(a)  of  the  Exchange  Act,  15 
U.S.C.  78 (u)  (a),  the  Commission  could  have  made  the  report 
public,  it  did  not  do  so.  Copies  of  the  report  were  furnished 
to  the  Exchange  and  its  counsel  in  confidence,  but  when  coun- 
sel for  the  Exchange  referred  to  the  report  and  characterized 
it  in  his  opening  statement  (R.  26,  32),  staff  counsel  requested 
that  the  Commission  make  the  report  public  (R.  72-83).  The 
staff's  request  was  denied  on  December  12,  1962,  but  the 
Commission  at  that  time  authorized  counsel  for  the  Exchange 
to  make  the  report  public  if  he  should  choose  to  do  so  (R.  103, 
5097).  The  report  has  not  been  made  public  and  was  never 
made  a  part  of  the  record  in  the  proceeding,  although  counsel 
for  the  Exchange  had  indicated  he  would  introduce  it  (R.  36- 
38). 

^^  The  Exchange  did  not  attempt  to  deny  any  of  the  charges 
in  the  report  or  to  bring  forward  any  mitigating  circum- 
stances. 
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the  staff  recommended  the  institution  of  the  proceed- 
ing, as  it  had  advised  the  petitioner  it  would.  There- 
after, with  the  staff's  report  available  to  counsel  for 
the  Exchange,  the  parties  negotiated  a  stipulation  of 
certain  facts  underlying  the  staff  charges  (R.  2322- 
2367). 

B.    Petitioner's  Charges  of  Bias  and  Prejudice  Have 
No  Basis. 

When  the  hearings  were  commenced  on  December 
12,  1962,  contrary  to  the  claim  of  petitioner  that 
"counsel  followed  the  cautious,  responsible  course  of 
making  inquiry  first,  rather  than  hurling  loose  charges 
of  bias  and  prejudice"  (Br.  29),  petitioner's  counsel 
charged  in  his  public  opening  statement  that  the  Ex- 
change had  "been  subjected  to  'government  by  black- 
mail' and  'regulation  through  extortion',"  (R.  31), 
and  that  "both  the  report  and  the  charges  demonstrate 
.  .  .  that  the  real  gravamen  of  the  Commission's  attack 
upon  the  Mining  Exchange  is  a  fixed  opinion  that  the 
Exchange  should  be  put  out  of  business.  .  ."  (R.  32). 
The  pui*ported  basis  for  these  charges  was  a  letter  of 
June  28,  1962,  written  by  the  Director  of  the  Divi- 
sion of  Trading  and  Exchanges  to  the  Commission's 
San  Francisco  Regional  Administrator,  stating  that 
the  Commission,  after  consideration  of  the  staff's 
recommendation,  had  authorized  the  staff  to  permit 
the  Exchange  to  see  the  staff's  report  and  voluntarily 
withdraw  its  registration,  rather  than  have  a  pro- 
ceeding initiated  for  such  withdrawal   (Br.  3-4).^* 


^'^  Although  petitioner  purports  to  quote  the  letter  verbatim, 
the  designation,  "Division  of  Trading  and  Exchanges,"  appear- 
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Thereafter,  when  the  Division's  case  in  the  admin- 
istrative proceeding  had  been  concluded,  on  February 
11,  1963,  petitioner  submitted  a  written  application 
for  subpoenas  ad  testificmidum  directed  to  each  mem- 
ber of  the  Commission  and  for  a  subpoena  duces  tecum 
calling  for  internal  correspondence,  memoranda  and 
reports  relating  to  the  institution  of  the  proceeding 
against  the  Exchange,  which  was  directed  to  Orval 
L.  DuBois,  Secretary  of  the  Commission  (R.  4966- 
4970).  Petitioner  claimed  that  the  infonnation  to  be 
elicited  was  relevant  to  the  issue  of  "whether  or  not 
the  members  of  the  Securities  and  Exchange  Commis- 
sion have  prejudged  the  issues  in  these  proceedings 
and  are  biased  and  prejudiced  against  respondent  to 
such  an  extent  as  to  render  them,  and  each  one  of 
them  incompetent  to  judge  said  matter  fairly,  impar- 
tially or  dispassionately"  (R.  4969,  5144-5145).  It  is 
the  denial  of  these  applications  for  subpoenas  upon 
which  petitioner  predicated  its  charge  of  lack  of  due 
process  in  its  arguments  to  the  Commission. ^'^ 

These  charges  of  bias,  prejudice  or  prejudgment 
rested  solely  -°  upon  the  events  which  immediately 


ing  on  the  letterhead  is  not  quoted,  and  petitioner  has  italicized 
words  in  the  letter  which  were  not  emphasized  in  the  original 
(R.  5077,  5999-6000). 

^°  The  subpoena  duces  tecum  was  denied  by  both  the  hearing 
examiner  and  the  Commission  (R.  5014-5030,  5109-5113)  ;  the 
subpoenas  ad  testificandum  were  granted  by  the  hearing  ex- 
aminer and  denied  by  the  Commission  (R.  5137-5138,  5148- 
5150). 

2°  Petitioner  now  states  for  the  first  time  (Br.  26-28)  that 
the  fact  that  two  members  of  the  Commission  had  previously 
been  staff  officials  suggests  that  they  may  have  lacked  "ob- 
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preceded  commencement  of  the  proceeding  and  par- 
ticularly upon  the  letter  of  June  28,  1962.  We  do 
not  question  that  the  fifaff  of  the  Division  of  Trading 
and  Exchanges  (now  called  Trading  and  Markets) 
had  reached  the  firm  conclusion  that  petitioner's  reg- 
istration should  be  withdrawn  and  that,  in  the  words 
of  a  staff  member,  ''Rehabilitation  [is]  impossible" 
(Br.  7).  But  the  fact  that  the  investigatory  and 
prosecutory  staff  had  reached  this  conclusion  does 
not,  as  petitioner  suggests,  prove  that  the  Commis- 
sion had  also  reached  the  same  conclusion.  With 
respect  to  the  attitude  and  position  of  the  Commis- 
sion, as  distinct  from  the  staff,  the  record  shows  only 
the  following: 

1.  The  Commission  had  determined  that  if  peti- 
tioner's registration  were  not  voluntarily  withdrawn, 
an  administrative  proceeding  should  be  commenced  to 
determine  whether  or  not  such  withdrawal  should  be 
required.  As  we  have  shown  above,  a  determination 
to  institute  a  proceeding  is  made  by  the  Commission 
in  every  case  in  which  a  proceeding  is  commenced 
and  shows  no  bias  or  prejudgment;  othenvise,  at 
least  at  the  time  this  proceeding  was  commenced, 
which  was  prior  to  the  delegation  statute  (see  supray 
p.  20  and  n.  14),  no  administrative  proceeding  could 
ever  have  been  begun. 

2.  The  Commission  had  determined  to  afford  peti- 
tioner the  opportunity  voluntarily  to  withdraw  its 
registration  rather  than  face  a  proceeding.  Petitioner, 
of  course,  remained  free  to  reject  this  offer,  as  it  did. 


jectivity  and  impartiality."  As  we  show  at  pp.  34-36,  infra, 
there  is  no  merit  to  this  contention. 
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Affording  this  opportunity  to  petitioner  does  not  show 
bias  or  prejudice,  rather  the  contrary. 

3.  The  Commission  had  determined  to  afford  peti- 
tioner the  opportunity  to  examine  the  entire  staff  re- 
port of  investigation  prior  to  the  proceeding.  While 
not  nonnally  done,  this  certainly  did  not  prejudice 
the  petitioner  in  any  way;  rather  it  afforded  it  the 
opportunity  to  learn  in  advance  the  entire  case  that 
the  staff  might  present. 

4.  The  Commission  had  determined  not  to  make  the 
staff  report  public,  at  least  initially,  although  the 
Commission  recognized  that  this  might  occur  at  some 
later  date.'^  This  again  does  not  manifest  any  preju- 
dice against  the  Exchange  but  instead  protected 
the  Exchange  against  the  unfavorable  publicity  which 
presumably  would  have  accompanied  publication  of 
the  report. 


"  The  letter  of  June  28,  1962,  also  indicates  that  the  Com- 
mission directed  certain  revisions  of  the  staff  report  of  in- 
vestigation. Presumably,  this  was  done  in  view  of  the  possi- 
bility that  the  report  might  become  a  public  document.  In  any 
event,  since  the  Commission  was  entitled,  if  not  required,  to 
review  the  report  in  order  to  determine  whether  or  not  it 
should  accept  the  staff's  recommendation  for  proceeding,  the 
fact  that  in  the  course  of  such  review  it  directed  certain  re- 
visions proves  nothing  with  respect  to  bias,  prejudice  or 
prejudgment. 

While  the  affidavit  filed  in  support  of  the  application  for  a 
subpoena  duces  tecum  stated  that  the  letter  was  "from  the 
Securities  and  Exchange  Commission  Director,"  and  that  the 
letter  indicated  that  the  report  was  prepared  "under  the 
direction"  of  the  Commission  (R.  4969),  in  fact,  the  letter 
was  from  the  Director  of  one  of  the  operating  divisions,  the 
Division  of  Trading  and  Exchanges,  the  report  is  designated 
in  the  letter  as  a  study  by  the  staff  and  it  is  nowhere  stated 
that  the  Commission  supervised  its  preparation  (R.  5999- 
6000). 
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In  summary,  the  materials  relied  upon  by 
petitioner  in  support  of  its  charges  of  bias,  prejudice 
or  prejudgment  show  only  that  the  Commission 
determined  that  there  should  be  a  proceeding,  as  it 
does  in  every  case  where  a  proceeding  is  commenced, 
and  that  in  connection  with  the  proposed  proceeding, 
it  afforded  to  petitioner  certain  privileges  and  advan- 
tages which  are  not  normally  provided  to  respondents 
in  Commission  proceedings  but  which  the  Commis- 
sion thought  appropriate  in  view  of  the  unusual  nature 
of  a  proceeding  to  withdraw  the  registration  of  an 
exchange. 

Even  if  the  Commission  itself,  rather  than  the  staff 
of  the  Division  of  Trading  and  Exchanges,  had  pre- 
pared the  report  on  the  Exchange,  this  would  not  have 
made  the  Commission  incapable  of  weighing  all  the 
evidence  impartially  in  the  subsequent  administrative 
proceeding."    Indeed,   the   Securities   Exchange   Act 


"  Petitioner's  original  contention  was  that  the  entire  Com- 
mission was  biased  and  prejudiced  (R.  4969,  2181-2184).  This 
was  later  modified  to  "or  some  of  them"  (R.  5037) .  Now,  since 
of  the  five  members  who  served  when  the  order  for  proceed- 
ings was  issued  only  two,  Chairman  Cohen  and  Commissioner 
Woodside,  were  also  members  of  the  Commission  when  the 
order  withdrawing  registration  was  issued,  the  argument 
seems  to  be  that  only  these  two  Commissioners  were  biased 
and  prejudiced  (Br.  26-28).  The  other  three  Commissioners, 
Hugh  R.  Owens,  Hamer  H.  Budge  and  Francis  M.  \Mieat,  who 
participated  in  the  decision  in  this  proceeding  did  not  take 
office  until  long  after  the  date,  July  26,  1962,  on  which  this 
proceeding  was  instituted.  Mr.  Owens  first  took  office  as  a 
member  of  the  Commission  on  March  23,  1964 ;  Mr.  Budge  on 
July  8,  1964 ;  and  Mr.  Wheat  on  October  2,  1964.  31  S.E.C. 
Ann.  Rep.  XIV,  XV  (July-June,  1965). 

It  should  also  be  noted  that  under  the  rule  of  necessity, 
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specifically  authorizes  the  Commission  to  conduct  in- 
vestigations (see  Section  21(a)  and  (b),  15  U.S.C., 
78u(a)  and  (b))  and  to  determine,  after  hearing, 
whether  in  the  public  interest  sanctions  should  be  im- 
posed upon  persons  regulated  who  have  been  found  to 
have  been  guilty  of  violations  (see  §§  15(b)  and  19 
(a),  15  U.S.C.  78o(b)  and  s(a)).  The  law  presumes 
that  a  public  official  charged  with  adjudicatoiy  func- 
tions is  a  person  capable  of  judging  a  particular  con- 
troversy fairly  and  on  the  basis  of  its  own  circum- 
stances. United  States  v.  Morgan,  313  U.S.  409,  421 
(1941) ;  see  also  National  Lawyers  Guild  v.  Brownell, 
225  F.2d  552,  555  (C.A.D.C,  1955),  certiorari  denied, 
351  U.S.  927  (1956).  And  it  has  been  held  that  due 
process  was  not  denied  where  one  or  more  members 
of  an  administrative  board  aided  in  an  investigation 
and  thereafter  participated  in  the  decision  of  the  case. 
Brinkley  v.  Hassig,  83  F.2d  351,  357  (C.A.  10, 
1936).-^    And   see  Safeway  Stores  Inc.   v.   Federal 


even  if  petitioner  had  established  that  the  Commission  had 
prejudged  the  issue  of  withdrawal,  the  Commission,  as  the 
only  body  charged  by  law  with  the  duty  of  withdrawing  the 
registration  of  a  national  securities  exchange,  would  not  have 
been  precluded  from  acting  in  this  proceeding.  Federal  Trade 
Commission  v.  Cement  Institute,  333  U.S.  683,  701  (1948)  ; 
Federal  Home  Loan  Bank  Board  v.  Long  Beach  Federal  Sav- 
ings &  Loan  Association,  295  F.2d  403,  408  (C.A.  9,  1961). 

2^  See  also  the  Attorney  General's  Manual  on  the  Adminis- 
trative Procedure  Act  (1947)  p.  58,  pointing  out  that  "if  a 
member  of  the  Interstate  Commerce  Commission  actively  par- 
ticipates in  or  directs  the  investigation  of  an  adjudicatory 
case,  he  will  not  be  precluded  from  participating  with  his 
colleagues  in  the  decision  of  that  case." 
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Trade  Commission,  —  F.2d  —  (C.A.  9,  No.  19325, 
September  14,  1966). 

Moreover,  even  assuming  that  the  Commission  or 
any  of  its  members  believed  when  the  proceeding  was 
instituted  that  withdrawal  of  the  Exchange's  regis- 
tration was  the  only  appropriate  remedy  should  the 
charges  in  the  staff's  report  ultimately  be  sustained, 
this  would  not  have  been  a  disqualifying  prejudg- 
ment. Otherwise  the  experience  which  may  make  an 
individual  particularly  valuable  as  an  agency  member 
would  disqualify  him  in  the  very  cases  in  which  his 
views  would  be  most  helpful,  since  such  a  person  would 
normally  have  an  opinion  as  to  the  appropriate  sanc- 
tion for  particular  violations.  An  official  charged  with 
adjudicatory  functions  may  be  expected  to  **have  an 
underlying  philosophy  in  approaching  a  specific  case." 
United  States  v.  Morgan,  supra  p.  28,  313  U.S.  at 
421.  Indeed,  it  has  been  noted  that  it  is  unrealistic 
to  expect  and  undesirable  to  require  "the  total  absence 
of  preconceptions  in  the  mind  of  the  judge."  In  re 
J.  P.  Linahan,  Inc.,  138  F.2d  650,  651-652  (C.A. 
2,  1943).  As  indicated  in  Federal  Trade  Commis- 
sion V.  Cement  Institute,  supra  note  22,  333  U.S. 
at  702-703,  it  would  not  be  a  'Violation  of  proce- 
dural due  process  for  a  judge  to  sit  in  a  case  after 
he  had  expressed  an  opinion  as  to  whether  certain 
types  of  conduct  were  prohibited  by  law."  In  that 
case  it  was  held  that  the  Federal  Trade  Commission 
was  not  disqualified  from  deciding  an  administrative 
proceeding  to  determine  the  legality  of  basing  point 
practices  even  assuming  that  the  Commission  had  al- 
ready formed  an  opinion  as  to  the  legality  of  such 
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practices  as  a  result  of  its  prior  investigations.  The 
Court  stated  that  "the  fact  that  the  Commission  had 
entertained  such  views  as  the  result  of  its  prior  ex 
parte  investigations  did  not  necessarily  mean  that  the 
minds  of  its  members  were  irrevocably  closed  on  the 
subject  .  .  ."   (333  U.S.  at  701).^^ 

Accordingly,  there  is  nothing  improper  in  a  Com- 
missioner's believing  prior  to  the  institution  of  a  pro- 
ceeding that  the  registration  of  a  national  securities 
exchange  should  be  withdrawn  if  it  can  be  shown  that 
over  a  period  of  years  it  has  failed  to  take  discipli- 
nary action  against  its  members  and  issuers  of  securi- 
ties listed  thereon  who  have  committed  serious  viola- 
tions of  the  Federal  securities  laws.^^  Of  course,  even 
should  all  the  charges  ultimately  be  admitted,  an  op- 
portunity would  be  afforded  counsel  for  such  an  ex- 
change, as  was  afforded  counsel  for  petitioner  in 
this  case,  to  attempt  to  persuade  the  members  of  the 
Commission  that  another  remedy  might  be  preferable. 

Petitioner  has  the  burden  of  proof  on  the  issue  of 
disqualification    (Securities  and  Exchange  Commis- 


2*  And  see  Pangburn  V.  Civil  Aeronautics  Board,  311  F.2d 
349  (CA.  1,  1962),  where  it  was  held  that  the  prior  issuance 
of  an  accident  investigation  report  by  the  Civil  Aeronautics 
Board  fixing  pilot  error  as  the  probable  cause  of  an  aircraft 
crash  did  not  preclude  the  Board  from  deciding  whether  to 
suspend  the  certificate  of  the  pilot  in  the  same  accident. 

"  There  is  no  "  'bias'  in  the  invidious  sense"  even  where 
a  case  comes  before  a  judge  who  has  previously  stated  his 
disbelief  of  the  testimony  of  a  party.  See  MacKay  v.  Mc- 
Alcxander  268  F.2d  35,  39  (CA.  9,  1959),  certiorari  denied, 
362  U.S.  961  (1960).  See  also  Federal  Trade  Commission  V. 
Cement  Institute,  supra  n.  22,  333  U.S.  at  702-703. 
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sion  V.  R.  A.  Holman  &  Co.,  323  F.  2d  284,  287 
(C.A.D.C,  1963),  certiorari  denied,  375  U.S.  943; 
R.  A.  Holman  &  Co.  v.  Securities  and  Exchange  Com- 
mission, supra  note  15,  CCH  Fed.  Sec.  L.  Rep.  ^91,- 
816  at  95,791)  and  it  simply  did  not  make  a  suffi- 
cient showing,  in  the  words  of  the  Court  of  Appeals 
for  the  Second  Circuit,  to  become  "entitled  to  subpoena 
Commission  members  and  staff."  R.  A.  Holynan  &  Co. 
V.  Securities  and  Exchange  Commission,  supra  note 
15,  CCH  Fed.  Sec.  L.  Rep.  ^  91,816,  at  95,791.  In 
fact,  petitioner's  counsel  conceded  that  he  merely 
wanted  the  subpoenas  "to  discover  whether  or  not 
there  exists  evidence  sufficient  to  justify  a  formal 
charge  of  bias  and  prejudice  .  .  ."   (R.  5121). 

C.  Permitting  Random  Inquiry  into  the  State  of  Mind 
of  Decisional  Officers  Would  Destroy  the  Admin- 
istrative Process. 

It  would  be  destructive  of  the  administrative  proc- 
ess to  permit  random  inquiries  regarding  the  state  of 
mind  of  administrative  adjudicators  during  the  deci- 
sional process.  United  States  v.  Morgan,  supra  p.  28, 
313  U.S.  at  422,  states: 

"We  have  explicitly  held  .  .  .  that  'it  was  not 
the  function  of  the  court  to  probe  the  mental 
processes  of  the  Secretary  [of  Agriculture] '  .  .  .  . 
Just  as  a  judge  cannot  be  subject  to  such  a 
scrutiny,  ...  so  the  integrity  of  the  administra- 
tive process  must  be  equally  respected." 

If  the  comments  of  such  adjudicators  may  be  revealed, 
the  free  discussion  required  in  order  to  arrive  at  a 
rational  conclusion  would  be  withheld  because  "cau- 
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tion  or  worse  would  remove  all  candor  from  their 
minds  and  tongues."  National  Labor  Relations  Board 
V.  Botany  Worsted  Mills,  Inc.,  106  F.2d  263,  267  (C.A. 
3,  1939).^  And  permitting  such  inquiries  into  the 
decision-making  process  would  permit  litigants  un- 
reasonably to  delay  administrative  proceedings.  As 
the  court  in  Botany  Worsted  noted: 

"The  function  of  deciding  controversies  might 
soon  be  overwhelmed  by  the  duty  of  answering 
questions  about  them."    (106  F.2d  at  267.) 

D.    The  Cases   Relied   Upon   by   Petitioner   Are  In- 
applicable. 

Petitioner's  reliance  (Br.  32-40)  on  United  States 
v.  Andolschek,  142  F.2d  503  (C.A.  2,  1944),  Jencks 
v.  United  States,  353  U.S.  657  (1957),  Berkshire  Em- 
ployees Assoc.  V.  National  Labor  Relations  Board,  121 
F.2d  235  (C.A.  3,  1941),  Amos  Treat  &  Co.  v.  Securi- 
ties and  Exchange  Commission,  306  F.2d  260  (C.A. 
D.C.,  1962),  and  Federal  Home  Loan  Bank  Board  v. 
Long  Beach  Federal  Savings  &  Loan  Association,  295 
F.2d  403  (C.A.  9,  1961),  as  supporting  its  contention 
that  it  was  entitled  to  the  issuance  of  the  subpoenas, 
is  misplaced. 


2®  The  court  in  Botany  Worsted  further  said,  "The  logic  of 
this  position  requires  the  preservation  from  questioning  of 
each  member  of  the  general  body.  .  .  .  We  are  glad,  therefore, 
to  ensure  to  the  members  of  the  Labor  Board  the  same  pro- 
tection accorded  to  jurors  since  the  18th  Century.  In  so  doing 
we  do  not  disregard  the  fact  that  the  Board  is  commanded  by 
statute  to  act  as  prosecutor  as  well  as  judge,  and  to  appear 
in  this  Court  as  a  party  litigant.  .  ."  (106  F.2d  at  267). 
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In  Andolschek  it  was  held  that  in  a  criminal  prose- 
cution the  government  could  not  refuse  to  produce 
documents  that  "directly  touch  [ed]  the  criminal  deal- 
ings"''  (142  F.2d  at  506).  The  holding  in  Jencks, 
was  that  a  "criminal  action  must  be  dismissed  when 
the  Government,  on  the  ground  of  privilege,  elects  not 
to  comply  with  an  order  to  produce,  for  the  accused's 
inspection  and  for  admission  in  evidence,  relevant 
statements  or  reports  in  its  possession  of  government 
witnesses  touching  the  subject  matter  of  their  testi- 
mony at  trial"  (353  U.S.  at  672).  The  Commission 
did  comply  with  the  principle  of  the  Jencks  case,  since 
petitioner's  counsel  was  furnished  the  transcripts  he 
requested  of  the  statements  made  by  a  staff  witness 
in  order  to  facilitate  cross-examination.  Neither  of 
these  cases  is  relevant  here,  where  the  infonnation 
sought  by  the  subpoenas  did  not  relate  to  any  of  the 
charges  against  the  Exchange  and  did  not  involve 
statements,  except  for  the  transcripts  produced,  of 
any  witnesses  in  the  proceeding. 

In  Berkshire,  supra,  121  F.2d  at  238-239,  the  ques- 
tion was  not  whether  the  agency  member  involved 
merely  had  an  opinion  in  advance  of  the  proceeding  as 
to  the  illegality  of  the  practices  by  the  company  and 
the  appropriate  remedy,  but  whether  the  member  had 
actually  taken  steps  unauthorized  by  statute  to  im- 
pair that  company's  operations.  The  court  held  that 
correspondence  of  the  member  prior  to  the  proceed- 
ing suggesting  that  he  had  been  endeavoring  to  assist 


"'Andolschek,  unlike  the  case  at  bar,  "involved  the  prose- 
cution of  a  crime  consisting  of  the  veiy  matters  recorded  in 
the  suppressed  document.  .  ."  (142  F.2d  at  506). 
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in  a  boycott  against  the  company  should  have  been 
admitted  into  evidence  so  that  the  Labor  Board  could 
determine  whether  or  not  that  member  was  disquali- 
fied from  participating  in  the  decision.  This  is  not 
comparable  to  the  instant  case,  where  no  evidence  in- 
dicating bias  has  been  produced.  Moreover,  as  the 
Berkshire  court  noted,  121  F.2d  at  239,  "This  is  obvi- 
ously not  like  a  case  .  .  .  where  a  litigant  seeks  to 
subject  an  administrative  body  to  interrogatories  to 
discover  the  inner  workings  of  the  administrator's 
mind." 

In  Avios  Treat,  supra,  306  F.2d  260,  the  charge 
was  that  the  Director  of  the  Commission's  Division 
of  Corporation  Finance  had  had  responsibility  for  the 
initiation,  conduct,  and  supervision  of  an  investiga- 
tion factually  related  to  a  subsequent  disciplinary 
proceeding  against  a  broker-dealer  which,  upon  the 
Director's  elevation  to  Commissioner,  he  participated 
in  instituting.  Here,  however,  petitioner  merely  al- 
leges : 

"Many  of  the  facts  referred  to  in  the  charges 
as  constituting  violations  occurred  during  the 
years  when  Messrs.  Cohen  and  Woodside  were 
active  members  of  the  staff,  and  prior  to  their 
respective  appointments  to  membership  on  the 
Commission."    (Br.  28.)'« 


28  American  Cyanamid  Co.  v.  Federal  Trade  Commission, 
infra  n.  31,  363  F.2d  757,  763  (C.A.  6,  1966),  is  also 
clearly  distinguishable.  There  the  Court  held  that  Chairman 
Dixon  of  the  Federal  Trade  Commission  was  disqualified  to 
decide  the  case  because  he,  prior  to  his  appointment  to  the 
Commission,  and  "in  his  former  capacity  as  Chief  Counsel 
and  Staff  Director  of  the  Subcommittee  on  Antitrust  and 
Monoply  of  the  Committee  on  the  Judiciary  of  the  United 
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Neither  Chairman  Cohen  nor  Commissioner  Woodside 
had  ever  served  on  the  staff  of  the  Commission's  Divi- 
sion of  Trading  and  Exchanges  (subsequently  Trad- 
ing and  Markets),  the  Division  which  prepared  the 
report  on  petitioner  that  led  to  the  proceeding  against 
it.  Further,  this  contention  of  petitioner  was  not  made 
to  the  Commission  and,  accordingly,  should  not  be 
recognized  here  since  Section  25(a)  of  the  Securities 
Exchange  Act,  15  U.S.C.  78y(a),  explicitly  provides 
that  "no  objection  to  the  order  of  the  Commission 
shall  be  considered  by  the  court  unless  ...  [it]  shall 
have  been  urged  before  the   Commission.^    And   it 


States  Senate,  played  an  'active  role'  in  an  investigation  by 
that  Subcommittee  of  many  of  the  same  facts  and  issues  of 
the  same  parties  as  are  involved  in  this  proceeding,  and  par- 
ticipated in  the  preparation  of  the  report  of  the  Subcommittee 
on  the  same  facts,  issues  and  parties." 

The  Court  further  limited  its  holding  as  follows  (363  F.2d 
at  768)  :  "We  do  not  hold  that  the  service  of  Mr.  Dixon  as 
counsel  for  the  subcommittee,  standing  alone,  necessarily 
would  require  disqualification.  Our  decision  is  based  upon  the 
depth  of  the  investigation  and  the  questions  and  comments  by 
Mr.  Dixon  as  counsel,  as  shown  by  the  record  in  this  case, 
including  Appendix  E."  This  appendix  to  the  Court's  opinion, 
detailing  the  extent  and  nature  of  Chairman  Dixon's  involve- 
ment, is  29  pages  long  (363  F.2d  787-817). 

This  Court  distinguished  that  case  in  Safeway  Stores  Inc. 
v.  Federal  Trade  Commission,  supi-a  p.  28. 

^^  As  this  Court  stated  in  Lile  V.  Securities  and  Exchange 
Commission,  324  F.2d  772,  773  (1963)  : 

"This  provision  is  an  express  limitation  upon  this 
Court's  jurisdiction  in  this  proceeding  and,  upon  that 
ground,  we  must  dismiss  the  petition  without  reaching 
the  merits." 

See  also  Gearhart  &  Otis,  Inc.  v.  Securities  and  Exchange 
Commission,  348  F.2d  798,  801    (C.A.D.C,  1965)  ;  GilUgan, 
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should  be  noted  that  the  Amos  Treat  decision  appears 
to  have  been  limited  by  the  deteraiination  of  the  same 
court  in  Securities  aiid  Exchange  Commission  v,  R.  A. 
Holman  &  Co.,  323  F.2d  284  (1963)  and  by  the  Court 
of  Appeals  for  the  Second  Circuit  in  Holman  v.  Securi- 
ties and  Exchange  Commission,  supra  note  15,  CCH 
Fed.  Sec.  L.  Rep.  ^  91,816.  In  the  latter  case,  the 
Court  noted  that  to  disqualify  the  Commissioner  in- 
volved on  the  record  ^"  before  it  "would  be  tantamount 
to  disqualifying  from  participation  in  an  SEC  adju- 
dicatory proceeding  all  personnel  from  the  Divisions 
of  Corporation  Finance  and  Trading  and  Exchanges 
without  regard  to  the  extent  of  their  connection  with 
the  proceeding  in  its  investigatory  stages,  and  would 
tend  to  prevent  the  appointment  to  the  Commission 
of  persons  who  have  had  previous  experience  with  its 
work"  (CCH  Fed.  Sec.  L.  Rep.  1191,816,  at  95,790). 
In  Federal  Home  Loan  Bank  Board,  the  holding  of 
this  Court  was  that  the  hearing  examiner  was  not 
validly  appointed  (295  F.2d  at  409).  Further,  the 
verified  statement  set  forth  as  "Appendix  C"  to  the 
District  Court's  opinion.  Long  Beach  Federal  Savings 
and  Loan  Association  v.  Federal  Home  Loan  Bank 
Board,  189  F.  Supp.  589,  621-622  (S.D.  Calif.,  1960), 
states  that  the  challenged  Board  members  were  per- 
sonal defendants  and  the  association  was  plaintiff  "in 


Will  &  Co.  v.  Securities  and  Exchange  Commission,  267  F.2d 
461,  468  (C.A.  2,  1959),  certiorari  denied,  361  U.S.  896; 
Nassau  Securities  Service  v.  Securities  and  Exchange 
Commission,  supra  n.  9,  348  F,2d  at  136;  Barnett  V. 
United  States,  319  F.2d  340,  345  (C.A.  8,  1963). 

^°  See  supra  n.  15. 
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bitterly  contested  litigation  involving  over  20  millions 
of  dollars,"  that  the  association  v^as  "asking  judg- 
ments, accounting,  return  of  seized  and  misappropri- 
ated assets  and  property  against  said  Board.  .  .,"  and 
that  "bitter  personal  animosity,  bias  and  prejudice 
has  arisen  in  said  Board  against  said  Association. 
.  .  ."  No  comparable  circumstances  are  present  in 
this  case. 

E.    Petitioner  Has  Not  Complied  with  Section  7(a)  of 
the  Administrative  Procedure  Act. 

The  District  Court  in  Federal  Home  Loan  Bank 
Board  found  that  Section  7(a)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  1006(a),  requiring  a  suffi- 
cient and  timely  affidavit  of  bias  and  prejudice,  was 
applicable  (189  F.  Supp.  at  611  ).''^  Nothing  in  the 
opinion  of  this  Court,  reversing  the  District  Court  on 
other  grounds,  appears  to  suggest  that  this  ruling  was 
incorrect,  and  recently  this  Court  dealt  with  the  ques- 
tion of  timeliness  under  Section  7(a)  where  the  dis- 
qualification of  the  Chairman  of  the  Federal  Trade 
Commission  was  sought.  Safeiuay  Stores,  Inc.  v.  Fed- 
eral  Trade  Commission,  supra  p.  28. 

Section  7(a)  provides  in  pertinent  part: 


"  The  District  Court's  opinion  on  this  point  was  recently 
cited  by  the  Court  of  Appeals  for  the  Second  Circuit  in  R.  A. 
Hohnan  &  Co.  v,  Secunties  &  Exchange  Commission,  supra 
note  15,  CCH  Fed.  Sec.  L.  Rep.  ^  91,816  at  95,792.  American 
Cyanamid  Co.  v.  Federal  Trade  Commission,  363  F.2d  757,  764 
(C.A.  6,  1966),  held  that  §  7(a)  applies  where  the  disquali- 
fication of  a  commission  member  is  sought. 
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"The  functions  of  all  presiding  officers  and  of 
officers  participating  in  decisions  in  confoiTnity 
with  section  8  shall  be  conducted  in  an  impartial 
manner.  Any  such  officer  may  at  any  time  with- 
draw if  he  deems  himself  disqualified ;  and,  upon 
the  filing  in  good  faith  of  a  timely  and  sufficient 
affidavit  of  personal  bias  or  disqualification  of 
any  such  officer,  the  agency  shall  determine  the 
matter  as  a  part  of  the  record  and  decision  in  the 
case." 

Petitioner's  counsel  has  conceded  that  this  procedure 
was  not  followed,  stating,  "We  did  not  file  an  affidavit 
of  prejudice  against  anyone  .  .  ."  (R.  5086).  Even 
if  the  affidavit  of  counsel  for  the  Exchange,  which  was 
a  part  of  the  application  for  the  subpoena  duces  tecum 
directed  to  the  Commission's  Secretary  (R.  4967- 
4970),  is  regarded  as  intended  to  fulfill  the  prerequi- 
site of  an  "affidavit  of  personal  bias  and  disqualifica- 
tion," it  meets  neither  the  requirement  that  it  be 
"sufficient"  ^~  nor  the  requirement  that  it  be  "timely" 
filed. 

The  District  Court  in  the  Federal  Home  Loan  Bank 
Board  case,  supy^a  p.  36,  189  F.  Supp.  at  611,  stated, 
"  Timely'  means  at  the  first  reasonable  opportunity 


^-  The  requirement  of  sufficiency  is  defined  in  Long  Beach 
Federal  Savings  and  Loan  Association  v.  Federal  Home  Loan 
Bank  Board,  supra  P.  36,  189  F.  Supp.  at  612,  as  follows: 
"  'Sufficient'  means  allegations  of  fact  as  distinguished  from 
conclusions.  And  the  facts  must  be  such  that,  taken  to  be  true 
as  stated,  they  would  be  sufficient  to  convince  an  unbiased,  un- 
prejudiced and  disinterested  mind."  As  we  have  seen  (supra 
pp.  25-27)  that  requirement  has  not  been  met  in  the  case  at 
bar. 
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after  discovery  of  the  facts  tending  to  show  disqualifi- 
cation." *'•'  The  requirement  that  an  affidavit  of  bias 
be  filed  promptly  must  be  complied  with  because  a 
litigant  cannot  be  allowed  to  wait  and  decide  whether 
he  likes  his  subsequent  treatment  before  raising  the 
issue.  See  Safeway  Stores,  Inc.  v.  Federal  Trade  Com- 
mission,  supra  p.  28;  In  re  United  Shoe  Machinery 
Corp.,  276  F.2d  77,  79  (C.A.  1,  1960);  Peckham  v. 
Ronrico  Corp.,  288  F.2d  841  (C.A.  1,  1961).  Here, 
although  all  facts  upon  which  counsel's  affidavit  was 
based  were  known  in  July  1962,  it  was  not  filed  until 
February  11,  1963,  after  extensive  hearings  had  been 
held,  2300  pages  of  testimony  had  been  taken,  nu- 
merous exhibits  presented,  and  the  Division  had  con- 
cluded presentation  of  its  case  (R.  5112).  Cf.  R.  A. 
Holman  &  Co.  v.  Securities  and  Exchange  Commis- 
sion, supra  note  15,  CCH  Fed.  Sec.  L.  Rep.  ^91,816 
at  95,791.  Even  an  affidavit  of  bias  and  prejudice 
against  a  trial  judge  filed  on  the  day  of  trial  has  been 
held  to  be  untimely  where  the  facts  upon  which  it  was 
based  had  been  known  prior  thereto.  Rossi  v.  United 
States,  16  F.2d  712,  716-717  (C.A.  8,  1926) ;  Chafin 


■'■^  See  Chessman  v.  Teets,  239  F.2d  205,  215  (C.A.  9,  1956), 
vacated  on  other  grounds  354  U.S.  156  (1957)  ;  Faubus  v. 
United  States,  254  F.2d  797,  803-804  (C.A.  8,  1958),  certi- 
orari denied,  358  U.S.  829  (1958).  See  also  Marquette  Cement 
Mfg.  Co.  v.  Federal  Trade  Commission,  147  F.2d  589,  592 
(C.A.  7,  1945),  affirmed  withmit  reaching  the  issue  of  time- 
liness sub  nam.  Federal  Trade  Commission  v.  Cement  Insti- 
tute, 333  U.S.  683,  700-703  (1948),  and  North  American  Air- 
lines v.  Civil  Aero7iautics  Board.  240  F.2d  867  (C.A.D.C, 
1956),  certiorari  denied,  353  U.S.  941  (1957). 
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V.  United  States,  5  F.2d  592  (C.A.  4,  1925),  certio^ 
ram  denied,  269  U.S.  552  (1925). 

CONCLUSION 

For  the  foregoing  reasons  the  order  of  the  Com- 
mission should  be  affiraied. 

Respectfully  submitted, 


Philip  A.  Loomis,  Jr., 
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David  Ferber, 

Solicitor, 
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Certip^icate 

I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 


/s/  David  Ferber,  Solicitor, 
Securities  and  Exchange  Commission^ 
Washington,    B.C.     205U9 
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to  the  issuance  of  subpoenas,  so  that  it  mif^ht  produce  evi- 
dence on  the  issue  of  bias  and  prejudice  of  the  Commission 
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The  brief  for  respondent  makes  no  answer  at  all  to  peti- 
tioner's contention  that  the  Commission's  reversal  of  the 
healing  examiner's  order  directing  the  issuance  of  sub- 
poenas to  the  Commission  members  themselves  constituted 
a  denial  of  due  process  of  law 6 

III. 
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No.  20,930 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


San  Francisco  Mining  Exchange, 

Petitioner, 

vs. 

Securities  and  Exchange  Commission, 

Respondent. 


REPLY  BRIEF  FOR  PETITIONER 


THE  AMERICAN  CYANAMID  CASE,  RECENTLY  DECIDED  IN 
THE  SIXTH  CIRCUIT,  SUPPORTS  PETITIONER'S  CONTEN- 
TION THAT  IT  WAS  ENTITLED  TO  THE  ISSUANCE  OF 
SUBPOENAS,  SO  THAT  IT  MIGHT  PRODUCE  EVIDENCE  ON 
THE  ISSUE  OF  BIAS  AND  PREJUDICE  OF  THE  COMMIS- 
SION MEMBERS. 

One  of  the  major  legal  issues  raised  in  our  Opening 
Brief  for  Petitioner  involved  the  contention  that  peti- 
tioner San  Francisco  Mining  Exchange  was  entitled  to 
the  issuance  of  subpoenas  so  as  to  afford  it  an  eviden- 
tiary hearing  on  the  question  of  the  possible  bias  and 
prejudice  of  one  or  more  members  of  the  Securities  and 
Exchange  Commission  (at  pp.  26-40). 

In  developing  the  argument  that  this  point  presented 
an  exami)le  of  what  currently  has  become  a  major  prob- 


lem  in  the  field  of  administrative  law,  we  cited  an  emi- 
nent authority  direct  from  the  inner  administrative  circles. 
He  si)oke  out  in  support  of  our  contention  that  Petitioner 
had  raised  an  issue  of  major  proportions,  when  he  \\Tote : 
*'A  major  problem  now  seems   to  be   developing, 
however,  around  that  vital  phrase,  'informed  by  ex- 
perience.' The  question  is  being  raised  as  to  whether 
agency  members  can  be  so  well  'informed  by  experi- 
ence' that  their  minds  are  already  closed  before  par- 
ticular  cases   reach  them   for   adjudication — whether 
they  have,  in  short,  'decided  in  advance'  the  issues 
involved  and  are  therefore,  'disqualified'  to  hear  and 
adjudicate  those  matters. 

"In  recent  weeks  the  agencies  and  the  courts  have 
been  presented  with  a  rash  of  'bias'  cases."  (Op. 
Br.,  p.  28.) 

The  author  of  that  statement  was  the  distinguished 
chairman  of  the  Federal  Trade  Commission,  Honorable 
Paul  Rand  Dixon,  writing  for  tlie  Federal  Bar  Journal 
on  the  subject  "  'Disqualification'  of  Regulatory  Agency 
Members:  The  New  Challenge  to  the  Administrative 
Process"  (25  Fed.  B.J.  273,  Summer,  1965). 

Our  Opening  Brief  for  Petitioner  was  filed  on  June  21, 
1966.  While  it  was  being  printed  for  filing  the  Court  of 
Appeals  for  the  Sixth  Circuit  issued  an  opinion  confirm- 
ing Chairman  Dixon's  worst  fears  for  the  administrative 
process  {American  Cyanamid  Co.  v.  Federal  Trade  Com- 
mission,  363  F.  2d  757,  June  16,  1966).  The  court  (in  an 
opinion  written  by  Circuit  Judge  Harry  Phillips)  unani- 
mously held  Chairman  Dixon  personally  disqualified  to 
sit  in  judgment  because  he  had  previously  investigated 


many  of  the  same,  facts  as  counsel  for  a  conf/rrssional 
committer.  The  court  wont  on  to  find  that  his  ])artif'ipa- 
tion  in  the  administrative  hearing  and  dctc-rniination 
amounted  to  a  denial  of  due  process  which  invalidated 
tho  order  under  review  (p.  7()7). 

The  conclusionary  jxtrlioii  of  tli.it  o|)inion,  particularly 
pertinent  herein,  included  the  following  statement  of  the 
controlling  rule  in  disqualificalion  loi-  jjiior  iidministrative 
^'bias": 

"Under  the  facts  and  circumstances  of  this  case  we 
conclude  that  the  participation  of  Chairman  Dixon  in 
the  hearing  'amounted  .  .  .  to  a  denial  of  due  process 
which  invalidated  the  order  under  review.'  Texaco, 
Inc.  V.  Federal  Trade  Commissiori,  supra,  336  F.  2d 
754,  760  (C.A.D.C.),  vacated  and  remanded  on  other 
grounds.  381  U.S.  739. 

As  said  in  Amos  Treat  d  Co.  v.  Securities  and 
Exchange  Commission,  306  F.  2d  260,  267  (C.A.D.C.) : 
*[A]n  administrative  hearing  of  such  importance 
and  vast  potential  consequences  must  be  attended, 
not  only  with  every  element  of  fairness,  but  with 
the  very  appearance  of  complete  fairness.  Only 
thus  can  the  tribunal  conducting  a  quasi-adjudica- 
tory  proceeding  meet  the  basic  requirement  of  due 
process.' 

*'In  Trans  World  Airlines  v.  Civil  Aeronautics 
Board,  254  F.2d  90,  91  (C.A.D.C),  Judge  Prettyman 
said: 

'It  is  plain  that  in  this  statute  Congress  con- 
templated an  adjudicatory  proceeding  and  con- 
ferred upon  tlie  Board  in  this  respect  (juasi-judicial 
functions.  The  fundamental  requirements  of  fair- 
ness in  the  performance  of  such  functions  require 


at  least  that  one  who  participates  in  a  case  on 
behalf  of  any  party,  whether  actively  or  merely 
formally  by  being  on  pleadings  or  briefs,  take  no 
part  in  the  decision  of  that  case  by  any  tribunal  on 
which  he  may  thereafter  sit.' 

"It  is  fundamental  that  both  unfairness  and  the 
appearance  of  unfairness  should  he  avoided.  Wher- 
ever there  may  he  reasonable  suspicion  of  unfairness, 
it  is  best  to  disqualify.  See  Prejudice  and  the  Ad- 
ministrative Process,  59  Nw.  U.  L.  Rev.  216,  231 
(1964) ;  Disqualification  of  Administrative  Officials 
for  Bias,  13  Vand.  L.  Rev.  713,  727  (1960). 

It  is  to  be  emphasized  that  the  Commission  is  a 
fact-finding  body.  As  Chairman,  Mr.  Dixon  sat  with 
the  other  members  as  triers  of  the  facts  and  joined 
in  making  the  factual  determination  upon  which  the 
order  of  the  Commission  is  based.  As  counsel  for  the 
Senate  Subconmiittee,  he  had  investigated  and  de- 
veloped many  of  these  same  facts. 

The  result  of  the  participation  of  Chairman  Dixon 
in  the  decision  of  the  Commission  is  not  altered  by 
the  fact  that  his  vote  was  not  necessary  for  a  ma- 
jority. 'Litigants  are  entitled  to  an  impartial  tri- 
bunal whether  it  consists  of  one  man  or  twenty  and 
there  is  no  way  which  we  may  know  of  whereby  the 
influence  of  one  upon  the  others  can  be  quantitatively 
measured.'  Berkshire  Employees  Association  of  Berk- 
shire Knitting  Mills  v.  N.L.R.B.,  121  F.  2d  235,  239 
(C.A.  3). 

"We  therefore  must  vacate  the  order  and  decision 
of  the  Federal  Trade  Commission  and  remand  the 
case  for  a  de  novo  consideration  of  the  record  without 
the  participation  of  Chairman  Dixon.  We  reject  the 
argument   of   the   Commission   that   such   a   holding 


Svoiild  orcato  an  unworkahic  ronofpt   of  adrnini.stra- 
tivo  biaa.'  "  (At  pp.  7()7-7G8,  c'in]>liasis  added.) 

The  ruling  in  the  American  Cyanamid  case  is  entirely 
consistent  with  llic  i)rincii)les  enunciated  in  the  leading 
authorities  that  \v(!  cited  previously  in  our  Opening  Brief 
(Op.  Br.,  pp.  32-38).  In  fact,  the  American  Cyanamid 
opinion  cites  with  approval  two  of  the  identical  cases  that 
we  relied  upon:  Berkshire  Employes  Association,  etc. 
(Op.  Br.,  pp.  32-33)  and  Amos  Treat  S  Co.  (Op.  \*>r..  jip. 
34-3G),  which  latter  case  involved  the  conduct  of  Securities 
&  Exchange  Commissioner  and  Chairman  ^[anuel  F. 
Cohen,  one  of  the  very  commissioners  whom  we  sought  to 
interrogate  in  this  proceeding. 

These  leading  authorities  all  held  that  the  issue  of  bias 
and  prejudice  is  relevant,  and  that  evidence  of  bias  and 
prejudice  on  the  part  of  the  members  of  an  administrative 
board  should  be  received. 

The  Federal  Home  Loan  Bank  Board  case  (295  F.2<i 
403),  which  we  cited  at  pages  36-37  of  our  Opening  Brief 
held  specifically  that  subpoenas  for  the  appearance  of 
agency  members  should  be  issued  in  order  that  an  evi- 
dentiary hearing  might  lie  held  to  explore  the  possibility 
of  bias  or  prejudice  on  tlie  jiart  of  one  or  more  of  the 
members  of  an  agency. 


n. 

THE  BRIEF  TOE,  RESPONDENT  MAKES  NO  ANS"\VER  AT  ALL 
TO  PETITIONER'S  CONTENTION  THAT  THE  COMMISSION'S 
REVERSAL  OF  THE  HEARING  EXAMINER'S  ORDER  DI- 
RECTING THE  ISSUANCE  OF  SUBPOENAS  TO  THE  COM- 
MISSION MEMBERS  THEMSELVES  CONSTITUTED  A  DENIAL 
OF  DUE  PROCESS  OF  LAW. 

A  reading  of  the  Brief  for  Respondent  Securities  and 
Exchange  Commission  discloses  that  Respondent  has 
failed  to  make  any  response  at  all  to  one  of  Petitioner's 
major  points. 

The  Brief  for  Respondent  is  entirely  devoid  of  any 
answer  to,  or  argmnent  against,  our  contention  that  the 
Commission's  order  reversing  the  Hearing  Examiner's 
direction  that  subpoenas  ad  testificandum  be  issued  denied 
to  petitioner  due  process  of  law. 

It  must  be  kept  clearly  in  mind  that  on  February  11, 
1963,  while  the  case  for  Petitioner  (then  the  respondent) 
was  still  open,  and  prior  to  submission,  its  counsel  pre- 
sented to  Hearing  Examiner  Ewell  two  separate  and  in- 
dependent applications  for  the  issuance  of  subpoenas. 
They  were,  as  follows : 

(1)  An  Application  for  Issuance  of  Subpoena.  This 
simjily  requested  the  issuance  of  a  subpoena  ad 
testificandmn  directed  to  the  five  members  of  the 
Commission  and  its  secretary;  and 

(2)  An  Affidavit  and  Application  for  Issuance  of  Sub- 
poena Duces  Tecum.  This  requested  the  issuance  of 
a  subpoena  duces  tecum  to  the  Conunission's  secre- 
tary, one  Orval  L.  DuBois. 

Under  the  Commission's  own  Rules  of  Practice  (17 
CFR   201),   as    they   then    existed,   different   procedures 
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appli(!(l  to  tlic  rcspoctivo  appli('atif)ns.  RiiU'  14(b)(1)  r-on- 
trollod  tho  issuance  of  ''Subpoenas".  It  provifled: 

"(1)  Any  inember  of  the  Commission,  the  hfarin^  offi- 
cer or  any  oilier  offieer  designated  by  thf  Com- 
mission for  tho.  pu?-|)ose,  in  eonneetion  with  any 
hearing  ordered  by  the  Conunission, 

(i)  Shall  issue  subpoenas  requiring  the  attend- 
ance and  testimony  of  witnesses  at  any  desig- 
nated place  of  hearing,  upon  application  therefor 
by  any  party,  and 

(ii)  May  issue  subi)oenas  requiring  the  produc- 
tion of  documentary  or  other  tangible  evidence  at 
any  designated  place  of  hearing,  npon  written 
application  by  any  party,  icliich  shall  include  a 
showing  of  the  general  relevance,  materiulity  and 
reasonable  particidarity  of  the  documentary  or 
other  tangible  evidence  described  and  the  facts  to 
be  proved  by  them."  (Emphasis  added.) 

It  will  be  seen  at  once  that,  as  to  a  subpoena  ad  testi- 
ficandmn,  there  was  no  requirement  of  either  an  affidavit 
or  a  showing  of  relevance,  or  even  of  a  written  applica- 
tion. Furthermore,  upon  application  being  made,  either 
orally  or  in  writing,  issuance  of  the  subpoena  w^as  man- 
datory. 

A  powerful  argument  in  support  of  Petitioner's  conten- 
tion on-  this  point  is  found  in  the  circum stances  that, 
shortly  after  we  stressed  the  important  distinctions  in  the 
portions  of  the  ride  pertinent  to  the  issu-ance  of  the  re- 
spective types  of  subpoenas,  the  Commission  revised  Rule 
14(b)(1)  so  as  to  provide  an  identical  procedure  for  both 
subpoenas  a<l  testificanduw  and  subpoenas  duces  tecum. 
The  revised  rule  provided  for  a  discretion  in  the  person 
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from  whom,  either  type  of  subpoena  is  requested  to  re- 
quire a  preliminary  showivug  -of  " gieneroil  relevance  and 
reasonable  scope  of  the  testimony  'Or  other  evidence 
sought."  (See  present  Rule  14('b)(l)  [17  CFR  201.14 
(b)(1).] 

The  proper  interpretation  of  both  the  Rules  and  the 
controlling  legal  authorities  was  explored  at  length  in  a 
colloquy  between  Hearing  Examin'er  Ewell  and  counsel 
for  Petitioner,  as  we  pointed  out  at  pages  18-23  of  our 
Opening  Brief. 

As  will  be  noted  by  a  reading  of  the  portions  of  the 
record  that  are  referred  to  in  those  pages  of  our  Opening 
Brief,  immediately  following  the  presentation  of  this 
application  Hearing  Examiner  Ewell  expressed  his  tenta- 
tive views  as  to  the  issuance  of  a  subpoena  ad  testifican- 
dum as  foUows: 

(1)  There  was  no  special  requirement  for  issuance, 
other  than  an  applica^tion ; 

(2)  The  application  need  not  be  in  writing; 

(3)  There  was  no  requirement  of  any  showing  of  rele- 
vancy or  other  qualification; 

(4)  Upon  application  being  made,  the  issuance  of  the 
subpoena  was  mandatory;  and 

("5)  Since  the  issue  of  hias  and  prejudice  was  relevant, 
evidence  of  it  could  have  been  introduced  as  part  of 
petitioner's  case,  so  it  was  entitled  to  the  issuance 
of  the  subpoena  to  enable  it  to  produce  such  evi- 
dence. 

(6)  The  Hearing  Examiner  preferred  to  have  time  to 
research  the  point  and  consider  briefs  before  issu- 
ing his  ruling. 
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As  wo  poinlcd  out  at  j)a^os  24-25  of  the  OjK'iiin^  Brief, 
Hearing  ExairiirK^r  Jainos  G.  PjWfU  iKsued  on  September 
10,  1963  his  "Ruling  and  Order  on  Application  for  Cer- 
tain Subpoenas  ad  Testificandum"  (R.,  pp.  5137-5138),  in 
which  the  conclusion  stated  was  that  the  application : 
"is  hereby  GRANTED." 

The  full  text  of  the  }>ertinent  ]>ortion  of  tlie  "Ruling 
and  Order",  was  the  following: 

"Now,  therefore,  upon  consideratirm  of  the  fore- 
going, the  briefs  heretofore  submitted  and  the  prin- 
ciples set  forth  in  the  memorandum  and  order  of  the 
undersigned  dated  March  15,  1963,  aforesaid,  indi- 
cating that,  under  the  provisions  of  Rule  14(b)  (l)(i) 
of  the  Commission's  Rules  of  Practice,  issuance  of 
subpoenas  ad  testificandum  under  application  of  amy 
party  is  mandatory,  the  pendiny  application  for  issu- 
cmce  of  subpoenas  directed  to  each  member  of  the 
Commission  and  to  its  Secretary  to  appear  and  testify 
in  this  proceeding  at  the  instance  of  counsel  for  tlie 
respondent,  is  hereby  GRANTED;  said  subpoenas  to 
be  made  returnable  at  such  time  and  place  as  may 
hereafter  be  agreed  upon  by  the  parties,  cmd 

It  is  so  ordered:'  (R.,  p.  5138.) 

This  "Ruling  and  Order"  of  the  Hearing  Examiner, 
which  found  in  favor  of  Petitioner's  application,  and 
wliich  was  in  conformity  ^vith  his  tentative  \4ews  as 
expressed  at  the  hearing  on  I'ebruary  11,  1963  (supra, 
p.  6),  was  not  acce]Hablo  to  the  Division  of  Trading 
and  Exchanges.  It  excepted,  and  the  Commission  eventu- 
ally ruled,  on  February  26,  1964  (R.,  pp.  514S-5150),  that: 
"...  the  ruling  of  the  hearing  examiner  granting 
the   request  of   the   Exchange   for   issuance   of   sub- 
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poenas  ad  testificandum  be  reversed,  and  that  such 
subpoenas  not  be  issued." 

The  members  of  the  Commission,  to  whom  the  Hearing 
Examiner  had  ordered  that  subpoenas  should  be  directed, 
thus  stood  exposed  as  having  overruled  their  own  Hearing 
Examiner,  as  having  ignored  pertinent  legal  authority, 
and  as  having  refused  to  allow  any  one  or  more  of  their 
own  members  to  be  questioned  openly  as  to  his  or  their 
possible  bias  and  prejudice. 

It  was  the  very  individuals  to  whom  the  subpoenas  were 
to  he  directed  who  ruled  that  they,  themselves,  should  not 
he  subpoenaed  and  questioned  as  to  their  own  hias  and 
prejudice. 

It  was  this  portion  of  the  Opening  Brief,  setting  forth 
Petitioner's  contention  that  the  denial  of  the  application 
for  subpoenas  ad  testificandum  constituted  a  denial  of 
due  process  of  law,  that  Respondent  has  failed  to  answer 
at  all. 

A  reading  of  the  Brief  for  Respondent  (especially  at 
pages  19-31)  readily  discloses  that  the  discussion  there 
set  forth  relates  only  to  the  second,  independent  applica- 
tion, which  was  for  the  subpoena  duces  tecum  addressed 
to  the  Commission's  secretary,  one  DuBois.  This  second 
and  separate  application  for  a  subpoena  duces  tecum  was 
discussed  separately  in  our  Opening  Brief  (at  pages 
18-24). 
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TTT 

SINCE  THERE  WAS  NO  CHALIjENGE  OF  THE  QUALIFICATIONS 
OF  THE  HEARING  EXAMINER,  SECTION  7(a)  OF  THE  AD- 
MINISTRATIVE PROCEDURE  ACT  WAS  NOT  APPLICABLE— 
BUT,  EVEN  IF  IT  DID  APPLY.  THERE  WAS  A  TIMELY  FIL- 
ING OF  AN  AFFIDAVIT  CHARGING  BIAS  AND  PREJUDICE 
ON  THE  PART  OF  THE  COMMISSION  MEMBERS. 

The  ]|(:'sj)OTi(l('nt  Securities  and  Kxciiangc  Coininis.sion 
seeks  to  default  J'etitioner  on  the  basis  of  a  technicality, 
arguinjQ^  that:  "Petitioner  Has  Not  Complied  with  Sec- 
tion 7(a)  of  the  Administrative  Procedure  Act"  (Br.  for 
Resp.,  pp.  37-40). 

A  reading  of  Section  7(a)  is  not  persuasive.  Obviously, 
its  purpose  was  to  require  the  prompt  filing  of  an  affidavit 
of  bias  and  prejudice  on  the  part  of  a  hearing  officer  or 
hearing  examiner  who  was  about  to  undertake  a  liearing. 
The  section  is  couched  in  the  terminology  ajiplicable  to 
the  duties  and  functions  of  hearing  officers.  There  is  noth- 
ing in  the  wording  of  the  section  itself  or  in  its  functional 
purpose  that  suggests  tliat  it  was  intended  to  apply  to 
agency  members. 

The  full  text  of  Section  7(a)  is  as  follows: 

"The  functions  of  all  presiding  officers  and  of  of- 
ficers participating  in  decisions  in  conformity  with 
section  8  shall  be  conducted  in  an  imi)artial  manner. 
Any  such  officer  may  at  any  time  witlidraw  if  he 
deems  liimself  discjualified;  and,  upon  the  filing  in 
good  faith  of  a  timely  and  sufficient  affidavit  of  per- 
sonal bias  or  disqualification  of  any  such  officer,  the 
agency  shall  determine  the  matter  as  a  part  of  the 
record  and  decision  in  the  case."  (Emphasis  added). 

Furthermore,  Petitioner  never  challenged  Hearing 
Examiner  James  G.  Ewell's  qualifications  to  conduct  the 
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hearing.  That  was  made  clear  by  counsel  for  Petitioner 

when  he  stated: 

''.  .  .  I  certainly  did  not  imply,  and  trust  it  was  not 
inferred  that  there  was  any  accusation  levelled  at  this 
hearing  officer,  and  I  am  certain  that  the  record 
would  not  support  any  such  accusation."  (R.,  pp. 
1545-6). 

In  face  of  the  uncontradicted  record,  with  no  charge  of 
bias  and  prejudice  on  the  part  of  the  Hearing  Examiner 
ever  having  been  asserted,  reliance  by  the  Respondent 
upon  its  claim  of  non-compliance  with  Section  7(a)  is  an 
empty  gesture  and  an  effort  to  avoid  the  plain  legal  con- 
sequences of  the  Commission's  refusal  to  issue  subpoenas 
directed  to  its  own  members. 

Even  if  Section  7(a)  of  the  Administrative  Procedure 
Act  should  be  interpreted  as  being  applicable  to  agency 
members  themselves  (that  is,  the  members  of  the  Securi- 
ties and  Exchange  Commission),  it  seems  clear  that  the 
"Affidavit  and  Application  for  Issuance  of  Subpoena 
Duces  Tecum"  as  filed  with  the  Hearing  Examiner  during 
the  session  on  February  11,  1963  constituted  a  sufficient 
and  timely  compliance  with  the  requirements  of  that 
section.  This  would  be  true  even  though  the  principal  pur- 
pose of  the  affidavit  was  to  support  the  application  for 
the  subpoena  duces  tecum. 

The  affidavit  set  forth,  among  other  matters,  these 
statements : 

''Said  documentary  and  tangible  evidence  is 
relevant  and  material  to  a  determination,  among  other 
things,  of  the  issue  as  to  whether  or  not  the  members 
of   the   Securities    and   Exchange    Commission   have 
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prcjudf/('d  the,  issnrs  in  these  proceedinfjs  and  are 
biased  and  prejudiced  against  respondent  to  such  an 
extent  as  to  render  them,  and  each  one  of  them,  incom- 
petent to  jndpe  said,  matter  fairly,  impartiallr/  or  dis- 
passionately. .  .  .  Affiant  is  informed  and  believf^s,  and 
thercfoiH^  alleges  the  fact  to  he  that  said  members 
have  already  formidated  and  hold  the  opinion  that  tho 
rc^istrjition  of  tlic  San  Francisco  ]\rinin^  Exchange 
should  be  torniinatod;  that  said  opinion  on  their  part 
is  based  upon  the  consideration  of  evidence  and  mat- 
ters not  a  ])art  of  the  record  in  these  proceedings." 
(R.,  pp.  4969-4970). 

Respondent  concedes  that  a  filing  of  an  affidavit  of  bias 
and  prejudice  is  timely  within  the  meaning  of  Section  7(a) 
when  such  filing  is  made  "at  the  first  reasonable  oppor- 
tunity after  discovery  of  the  facts  tending  to  show  dis- 
qualification." (Br.  for  Resp.,  pp.  38-39). 

In  this  proceeding,  th(*  affidavit  that  we  have  referred 
to  was  filed  on  February  11,  1963,  while  Petitioner  was 
still  engaged  in  the  tedious  process  of  attempting  to  dis- 
cover the  facts.  As  has  been  shown,  the  principal  pur- 
pose of  the  affidavit  was  to  support  an  application  for  the 
issuance  of  a  subpoena  duces  tecum  to  aid  Petitioner  in 
its  effort  to  develop  the  facts  as  to  bias  and  prejudice  on 
the  part  of  the  Commission  members. 

At  the  time  that  the  affidavit  was  filed  and  the  applica- 
tions for  the  issuance  of  subpoenas  submitted,  the  hearing 
was  still  proceeding  before  the  Hearing  Examiner.  Peti- 
tioner (respondent  then)  had  not  yet  submitted  its  case, 
and  the  matter  was  not  then  before  the  members  of  the 
Commission  for  any  purpose — decisional  or  othenvise. 
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Petitioner's  reason  for  applying  for  the  issuance  of  the 
subpoenas  ad  testificandum  addressed  to  the  Coirmiission 
members  was  to  enable  it  to  ascertain  the  factual  details 
upon  which  it  could  base  in  good  faith  a  firm  charge  of 
bias  and  prejudice  on  the  part  of  one  or  more  of  the 
Conmiissioners.  In  addition,  the  facts  so  determined  could 
be  availed  of  in  support  of  any  affidavits  of  bias  and 
prejudice  that  might  be  required.  Certainly  these  factual 
details  would  be  pertinent  before  the  members  of  the 
Commission  could — in  the  language  of  Section  7(a) — 
"determine  the  matter  as  a  part  of  the  record  and  deci- 
sion in  the  case." 

The  ruling  of  the  Commission  ordering  "that  such 
subpoenas  not  be  issued",  wliich  Petitioner  challenges  in 
this  proceeding,  effectively  blocked  the  effort  of  Petitioner 
to  establish  the  facts  by  discovery.  At  that  point  Peti- 
tioner had  exhausted  its  administrative  remedy,  and,  if 
Section  7(a)  required  the  filing  of  an  affidavit  of  bias  and 
prejudice,  certainly  the  affidavit  filed  on  February  lltli 
was  a  timely  and  sufficient  compliance  with  the  require- 
ments of  that  section. 

The  affidavit  and  the  applications  for  the  issuance  of 
the  subpoenas  were  filed  with  the  Hearing  Examiner  on 
February  11,  1963.  Counsel  for  Respondent  shortly  chal- 
lenged their  timeliness.  The  Hearing  Examiner  expressed 
his  view,  as  follows: 

"Hearing  Examiner  Ewell:  I  have  given  some 
thought  to  the  matter,  and  while  I  agree  that  time- 
liness is  a  matter  to  be  considered,  I  think,  as  every 
lawA^er  knows,  the  facets  of  a  lawsuit  change  from 
hour  to  hour.  /  don't  think  there  is  any  precise  Umita- 
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tion  upon  the  moment  of  time  at  yjJiich  a  subpoena  or 
the  desirability  of  certain  testimony  or  evidence  miyht 
be  deemed  essential  in  the  opinion  of  the  counsel  for 
the  protection  of  his  client,  whoever  he  may  be."  (R., 
p.  2288,  emphasis  added). 

Petitioner  submits  that,  even  if  Section  7(a)  of  the 
Administrative  Procedure  Act  should  be  interpreted  as 
applying  to  agency  members  as  well  as  hearing  officers, 
there  was,  under  the  circumstances  shown,  a  compliance 
with  the  requirements  of  the  section  by  the  filing  in  a 
timely  manner  of  an  affidavit  charging  bias  and  prejudice 
with  the  required  sufficiency. 


IV 

THE  EVIDENCE  PRESENTED  BY  PETITIONER  ON  THE  ISSUE 
OF  THE  CONTRIBUTION  AND  VALUABLE  SERVICE  OF  THE 
MINING  EXCHANGE  TO  THE  MINING  INDUSTRY  AND  THE 
ECONOMY  OF  THE  WESTERN  STATES  WAS  UNCONTRA- 
DICTED: IT  SUPPORTS  THE  CONCLUSION  AND  REMEDY 
RECOMMENDED  BY  THE  HEARING  EXAMINER. 

In  the  Opening  Brief  for  Petitioner,  at  pages  41-49,  we 
presented  the  position  that  the  conclusion  and  remedy 
recommended  by  the  Hearing  Examiner  were  supported 
by  both  the  record  of  the  proceedings  and  the  record  of 
performance  by  the  Mining  Exchange,  and  that  the  order 
of  the  Commission  should  be  set  aside. 

The  Brief  for  Respondent  challenges  that  position  (at 
pages  15-17),  arguing  that  two  inconsistent  conclusions 
may  be  drawn  from  the  same  evidence,  and  that  under 
such  circmnstances  the  agency's  finding  is  supported  by 
substantial  evidence. 
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The  flaw  in  Respondent's  reasoning  is  that  it  offered  no 
evidence  whatsoever  on  the  issue  of  the  contribution  and 
valuable  service  rendered  by  the  San  Francisco  Mining 
Exchange  to  the  mining  industry  and  the  economy  of  the 
western  states.  Counsel  for  the  Respondent  was  content 
to  scoff  at  the  evidence  presented  by  Petitioner,  express- 
ing his  opinion  that  it  was  "totally  lacking  in  evidentiary 
value"  (K,  pp.  2256,  2266). 

As  we  stated  at  pages  42-43  of  the  Opening  Brief,  the 
evidence  presented  by  the  San  Francisco  Mining  Exchange 
on  this  issue  was  not  contradicted  or  challenged  by  any 
showing.  Presentations  by  Philip  R.  Bradley,  Chairman 
of  the  State  Mining  Board  of  the  State  of  California;  by 
G.  Louis  Fox,  Executive  Vice  President  of  the  San  Fran- 
cisco Chamber  of  Commerce ;  by  both  George  Christopher, 
Mayor  of  the  City  and  County  of  San  Francisco  and  Con- 
gressman John  F.  Shelley;  and  by  Grant  Sawyer,  Gover- 
nor of  the  State  of  Nevada,  were  received  and  admitted  as 
part  of  the  record  (see  Op.  Br.,  pp.  43-45,  and  R.,  pp. 
5474-5481). 

It  was  upon  the  basis  of  this  uncontradicted  showing 
that  the  Hearing  Examiner  based  the  conclusion  of  his 
''Recommended  Decision"  (R.,  pp.  5483-5484),  holding 
that: 

"...  The  public  interest  .  .  .  might  well  be  served 
if  the  present  officials  of  the  Mining  Exchange  were 
accorded  a  further  but  final  opportunity,  under  the 
guidance  of  their  counsel,  to  reorganize  the  Mining 
Exchange.  ..." 

The  evidence  on  this  issue  being  uncontradicted,  the 
authorities  cited  by  Respondent  are  not  in  point.  To  the 
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contrary,  tho  einJnent  justice  of  the  Hearing  Examiner's 
recoiniiiendation  is  chnnonstratcd  by  the  fart  that  sinoe 
the  filing  of  the  charges,  the  Mining  lOxcliange  has  sur- 
vived four  {ind  one-half  years  of  probation  of  the  most 
severe  type,  under  the  closest  and  most  critical  scrutiny, 
without  being  charged  with  any  additional  alleged  viola- 
tions of  either  statute  or  rule. 


V. 

CONCLUSION 
The  "Order  Withdrawing  Registration  of  National 
Securities  Exchange"  should  be  set  aside.  It  should  be 
modified  by  the  entry  of  an  order  and  judgment  providing 
for  a  reorganization  of  the  Mining  Exchange  in  accord- 
ance with  the  recommendations  of  the  Hearing  Examiner. 

Dated:  December  23,  1966. 

Gardiner  Johnson, 
Marshall  A.  Staunton, 
John  M.  Anderson, 

Attorneys  for  Petitioner. 
Johnson  &  Stanton, 
Of  Counsel. 


No.  20,930 
United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


San  Francisco  Mining  Exchange, 

Petitioner, 

vs. 

Securities  and  Exchange  Commission, 

Respondent. 


PETITION  FOR  A  REHEARING 


Gardiner  Johnson, 
Marshall  A.  Staunton, 
John  M.  Anderson, 

221  Sansome  Street, 

San  Francisco,  California  94104, 

Attorneys  for  Petitioner. 
Johnson  &  Stanton, 

221  Sansome  Street, 

Snn  Francisco,  California  04104, 

Of  Counsel. 


FILED 

JU':i2'-1957  «M.  B.  UUCK.  CLERK 


PERNAU-WALBH     PRINTING    CO.,    SAN    FRANCISCO 


i 


I 


Subject  Index 

Page 

I.    Introductory    1 

II.  The  court  rcliod  upon  inference,  judicial  notice,  and 
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ing its  conclusion,  without  allowing  petitioner  the  aid 
of  a  subpoena  and  an  evidentiary  hearing  to  establish 
real  facts  which  would  have  outweighed  those  "facts"      2 

III.  Conclusion :  The  burden  which  the  opinion  in  this  case 
places  upon  a  litigant,  of  reciting  in  his  preliminary 
supporting  affidavit  those  very  facts  which  he  is  seek- 
ing to  establish  by  use  of  subpoenas  and  an  evidentiaiy 
hearing,  deprives  him  of  due  process  of  law 5 


No.  20,930 

United  States  Court  of  ApF>eals 
For  the  Ninth  Circuit 


San  Francisco  Mining  Exchange, 

Petitioner, 
vs. 

Securities  and  Exchange  Commission, 

Respondent. 


PETITION  FOR  A  REHEARING 


To  Ihc  Ilonorahlc.  Frederick  (J.  IJandci/,  M.  OLiirr  Kuelsch 
and  James  M.  Browning,  Circuit  Judges: 
Potitif)ncr-  Sa/i  Kranciscf)  Mining  Kxclian^*-  lu-rcby  fileK 
its  Pctilioii  lor  a  ll<'}iearinK  in  tlif  above-entitled  niatter, 
spec i Deal  I y  seeking  a  review  ol"  the  Opinion  filed  on  May 
16,  IIK)?. 

I.  INTRODUCTORY. 
Petitioner  would  point  out  tliat  certain  conclusions  and 
determinations  stated  in  the  Opinion  are  of  an  individual 
nature,  peculiar  to  the  facts  and  conditions  of  this  specific 
proceedinfi^  (as,  for  instance,  the  Court's  conclusion  that, 
upon  the  evidence  before  it,  the  Conunission  did  not  abuse 
its  discretion  in  the  selection  of  the  remedy). 

Very  much  to  the  contrary,  other  statements  of  the  law- 
are  of  broad  effect  and  of  general  interest,  so  much  so  that 
they  will  be  controlling  in  many  cases  and  proceedings 
beyond  the  limits  of  this  single  proceeding.  These  are  the 
Court's  statements  interpreting  the  right  of  a  litigant  to 
obtain  a  subj)oena  or  a  subpoena  duces  tecum  in  order  to 
conduct  an  evidentiary  hearing  on  the  issue  of  bias  and 
prejudice  on  the  part  of  an  agency  member. 

This  subject  presents  currently  one  of  the  major  un- 
solved problems  of  Federal  administrative  law  upon  which 
the  Supreme  Court  of  the  United  States  has  not  yet  ruled. 

It  is  Petitioner's  belief  that  a  considered  reading  of 
the  Court's  Opinion  con  lead  one  to  no  conclusion  other 
thaji  that  the  present  Opinion  has  emasculated  completely 
a  litigant's  right  to  obtain  such  a  subpoena,  by  requiring 
him  to  state  in  a  supporting  atlidavit  along  with  his  ap- 
plication those  very  facts  which  he  is  seeking  to  establish 
and  which  he  could  obtain  only  with  the  aid  of  an  evi- 
dentiary hearing  folloNnng  the  issuance  of  the  subpoena. 

If  that  is  to  be  the  rule  for  this  proceeding,  then  it 
must  also  be  the  law  for  a  myriad  of  cases  to  follow. 


II.  THE  COURT  RELIED  UPON  INFERENCE,  JUDICIAL  NOTICE, 
AND  EVEN  SPECULATION  IN  ORDER  TO  ESTABLISH 
"FACTS"  SUPPORTING  ITS  CONCLUSION,  WITHOUT  AL- 
LOWING PETITIONER  THE  AID  OF  A  SUBPOENA  AND  AN 
EVIDENTIARY  HEARING  TO  ESTABLISH  REAL  FACTS 
WHICH    WOULD    HAVE    OUTWEIGHED    THOSE    "FACTS". 

In  the  first  paragraph  beginning  on  page  6  is  to  be 
found  this  revealing  disclosure  of  the  judicial  process  that 
was  used: 

"The  principal  inference,  which  is  to  be  dra^vn  from 
these  excerpts  is  that  the  Commission's  action  in 
authorizing  the  administrative  proceeding  against  the 
Exchange  was  based  at  least  in  part  upon  its  con- 
sideration of  the  staff  report."  (Emx)liasis  added.) 

Yes,  "at  least  in  paiV,  but  what  was  the  other  part? 
Why  not  allow  Petitioner  an  opportunity  to  show  that? 
Should  not  the  whole  picture  and  the  real  truth  be  estab- 
lished, whatever  it  may  have  been? 

At  any  rate,  there  "inference"  was  relied  upon  to  es- 
tablish "facts." 

Now,  "speculation"  appears!  Consider  this  (second 
paragraph  on  page  7) : 

"It  may  he  that  the  Commission  members,  in  de- 
ciding tliis  case  on  the  merits,  made  use  of  the  staff 
report  and  other  information  that  may  have  been 
brought  to  their  attention  ..."  (Emphasis  added.) 

In  this  connection,  it  cannot  be  forgotten  that  the  Com- 
mission had  ordered  the  staff  report:  "revised  in  ac- 
cordance with  the  Commission's  directions."  (a  direct 
quotation.)  If  it  was  revised,  then  the  Commission  must 
have  had  before  it  and  considered  some  other  information. 
What  was  it?  Why  was  it  ordered  stricken?  Was  it 
prejudicial ! 

However,   to   go   back   to   the   Court's   speculative   en- 
deavor.  Remember  the  statement  of  its  speculation  that: 
"It  maij  he  that  the  Conmiission  members,  in  de- 
ciding this  case  on  the  merits,  made  use  of  the  staff 
report   and  other  information   that   may   have   heen 
brought  to  their  attention  .  .  .  ."  (Emphasis  added.) 


Imiiicdintcly,   there    followK   this   coneluKion: 

"However,  ahscnl  any  factndl  basis  for  hflirrinfi 
that  the  C'oimnission  made  use  of  those  materials,  a« 
is  the  case  here  .  .  ."  (Emphasis  added). 

P>ut  it  was  Petitioner's  riglit  to  obtain  the  issuance  of 
a  suhjKX'na  so  that  it  could  conduct  an  evidentiary  hearing 
to  establisli  those  ver>'  facts. 

By  what  process,  either  of  a  judicial  nature  or  as  a 
matter  of  trial  procedure,  may  one  establish  facts  without 
conducting  an  evidentiary  hearinp;?  Seriously,  how  does 
a  litigant  or  his  counsel,  however  experienced  and  adroit, 
obtain  facts  for  statement  in  an  affidavit  without  first 
being  allowed  to  conduct  an  evidentiary  hearing,  and 
being  afTordinl  the  im])lenients  essential  to  compel  the  giv- 
ing, though  reluctantly,  of  vital  testimony  that  establishes 
those  facts! 

Proceeding  on  to  a  review  of  the  Court's  use  of 
""judicial  notice"  to  support  its  conclusion,  we  find  this 
significant  statement  (at  the  bottom  of  page  8) : 

"In  any  event,  the  facts  stated  above,  of  which  we 
take  judicial  notice,  indicate  that  the  prior  staff  ac- 
tivities of  Commissioners  Cohen  and  Woodside  were 
too  remote  in  time  and  too  unrelated  in  function  ..." 
(Emphasis  added). 

A  review  of  the  cited  portions  of  the  Opinion  demon- 
strates beyond  doubt  that,  in  an  effort  to  state  a  reasoned 
basis  for  its  ultimate  conclusion,  the  Court  has  actually 
engaged  in  a  process  of  ferreting  out  and  weighing  facts, 
or  evidence.  In  so  doing  it  has  relied,  demonstrably,  upon 
a  collation  of  inference,  judicial  notice,  and  even  specula- 
tion to  establish  the  "facts."  These  are  obviously  the 
sources  of  'Hive  facts  stated  above"  (quote  from  bottom 
of  page  8). 

Having  established  these  "facts,"  the  Court  then  pro- 
ceeds to  weigh  them  against  the  recitals  of  Petitioner's 
counsel's  affidavit.  That  the  Court  actually  engaged  in  a 
process   of   weighing   the   evidence    (referred   to    in   the 


Opinion   as   ''the   facts")    is   clear   beyond   any   possible 
doubt. 

The  Court  weighed  ''the  facts"  based  upon  inference, 
judicial  notice  and  speculation  (for  respondent  filed  no 
counter-affidavit  or  other  factual  statement)  against  the 
statements  in  the  affidavit  filed  in  support  of  the  request 
for  a  subpoena  to  enable  Petitioner  to  establish  the  real 
facts  which  would  have  overcome  inference,  judicial  notice 
and  speculation. 

The  Court's  conclusion  that  the  subpoenas  should  not 
have  been  issued  was  based  upon  its  several  statements 
that  "the  facts"  were  not  stated  in  the  supporting  af- 
fidavit. In  each  such  instance  the  facts  not  so  stated  were 
those  which  Petitioner  was  endeavoring  to  establish  by  an 
evidentiary  hearing. 

That  this  contention  is  correct  is  demonstrated  by  these 
excerpts  from  the  Opinion: 

(1)  "If  counsel  meant  to  imply  that  the  Commis- 
sion supervised  its  preparation,  he  alleged  no  facts  in 
support  of  such  a  conclusion."  (Top  of  page  7.) 

(2)  "However,  absent  any  factual  basis  for  believ- 
ing that  the  Commission  made  such  use  of  these 
materials  ..."  (Middle  of  page  7.) 

(3)  "In  the  case  before  us,  however,  no  such 
factual  allegations  were  made  by  the  Exchange  ..." 
(Bottom  of  page  10.) 

(4)  "There  is  simply  no  showing  of  any  such 
activity  on  the  part  of  Commissioners  Cohen  and 
Woodside  with  regard  to  Exchange's  case,  nor  is  there 
an  adequate  factual  showing  that  any  member  of  the 
Commission  had  prejudged  the  case."  (Middle  of  page 
11.) 

In  each  cited  instance  it  is  apparent  at  once  that  the 
facts  found  to  be  missing  from  the  supporting  affidavit 
were  the  identical  facts  which  Petitioner  had  made  clear 
that  it  sought  to  establish  by  the  evidentiary  hearing 
which  would  follow  upon  the  issuance  of  the  requested 
subpoenas. 


III.  CONCLUSION:  THE  BURDEN  WHICH  THE  OPINION  IN 
THIS  CASE  PLACES  UPON  A  LITIGANT,  OF  RECITING  IN 
HIS  PRELIMINARY  SUPPORTING  APFIDAVIT  THOSE  VERY 
FACTS  WHICH  HE  IS  SEEKING  TO  ESTABLISH  BY  USE  OF 
SUBPOENAS  AND  AN  EVIDENTIARY  HEARING,  DEPRIVES 
HIM  OF  DUE  PROCESS  OF  LAW. 

PetitioiKT  readily  concedes  tliat  eventually  it  would  have 
had  to  marsjial  and  prove  facts  that  would  have  out- 
weighed and  overcome  those  which  the  Court  referred  to 
as  "the  facts  above  stated,  of  which  we  take  judicial 
notice. ' ' 

This  should  have  been,  however,  after  Petitioner's  re- 
quest for  subpoenas  had  been  gianted  (as  was  ordered 
by  the  Hearing  Examiner)  and  after  the  conduct  of  an 
evidentiary  hearing.  Only  by  such  procedure  could  Peti- 
tioner have  been  afforded  due  process  of  law. 

Both  in  tliis  proceeding,  and  in  the  myriad  of  cases  that 
will  follow,  to  establish  a  rule  that  imposes  upon  the 
litigant  the  burden  of  stating  in  a  preliminary  affidavit, 
those  very  facts  which  he  seeks  to  establish  by  the  is- 
suance and  use  of  the  subpoena,  is  to  emasculate  the  pro- 
vision for  the  use  of  subpoenas,  and  to  deny  to  the  litigant 
due  process  of  law. 

Dated,  San  Francisco,  California, 
June  13,  1967. 

Gabdiner  Johnson, 
Marshall  A.  Staunton, 
John  M.  Anderson, 

Attorneys  for  Petitioner. 
Johnson  &  Stanton, 
Of  Counsel. 

Certificate  of  Counsel 
Pursuant  to  the  provisions  of  Kule  23  of  the  Rules  of 
this   Court,  I  hereby  certify  that,   in  my  judgment,   the 
annexed  petition  for  rehearing  is  weU  founded  and  that 
it  is  not  interposed  for  delay. 

Gardiner  Johnson. 
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Statement  of  Pleadings  and  Facts  Disclosing 
Jurisdiction. 

The  District  Court  had  jurisdiction  under  18  U.S.C. 
3231,  62  Stat.  826,  this  being  a  proceeding  on  an  in- 
dictment [CT  2]'  in  four  counts  charging  this  .Appel- 
lant with  violations  of  section  7201,  Internal  Revenue 
Code  of  1954  (willful  attempt  to  evade  or  defeat  in- 
come tax).  In  the  four  counts  of  the  indictment,  ap- 
pellant is  charged  with  violations  of  the  latter  statute 
for  the  taxable  years  1958,  1959,  1960  and  1961, 
respectively. 


^The  Record,  pursuant  to  Rule  10(2)  of  this  Court,  is  not 
printed.  It  consists  of  the  Clerk's  Transcript  [denominated  on  the 
cover  page  thereof  as  Transcrijit  of  Record  and  herein  referred 
to  as  CT  .  .  .]  ;  the  niaior  portion  of  the  Reporter's  Transcript 
[herein  referred  to  as  RT  .  .  .  ],  and  certain  designated  original 
exhibits.  Tn  Volume  TI  and  III  there  is  a  duplication  of  page 
numbers  in  the  Transcript  of  Record.  In  those  cases  where 
Volume  II  is  being  referred  to  specific  mention  will  be  made. 
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This  is  an  appeal  [CT  145]  from  a  judgment  sen- 
tencing Appellant  to  pay  a  fine  in  the  sum  of  $7,- 
500.00  on  count  two  of  the  indictment  and  $7,500.00 
on  count  four  of  the  indictment,  upon  a  verdict  of  the 
court,  sitting  without  a  jury  finding  Appellant  not 
guilty  on  counts  one  and  three  of  the  indictment  and 
guilty  on  counts  two  and  four  [CT  144].  Judgment 
was  rendered  and  entered  on  January  10,  1966  [CT 
144].  Notice  of  appeal  was  filed  on  January  17,  1966 
[CT  145]. 

This  court  has  jurisdiction  of  the  appeal  under  28 
U.S.C.  1291.  1294(1)  and  the  Rule  37(a),  Federal 
Rules  of  Criminal  Procedure. 

Statutes  and  Constitutional  Provisions  Involved. 

The  applicable  statutes  and  constitutional  provisions 
are  set  forth  in  the  Appendix,  infra. 

Statement  of  Case. 

Armand  C.  Feichtmeir,  the  Appellant,  during  the 
years  1958,  1959,  1960  and  1961  was  primarily  en- 
gaged in  the  operation  of  a  general  insurance  agency 
known  as  Armand  C.  Feichtmeir  and  Company,  a  cor- 
poration. The  Appellant  owned  substantially  all  of 
the  stock  in  the  company.  In  addition,  he  was  the 
principal  shareholder  in  Pan  American  Underwriters, 
Inc.  and  Pan  American  Underwriters  of  Arizona,  cor- 
porations which  were  engaged  in  servicing  the  group 
health  and  accident  insurance  contracts  for  agricultural 
labor  in  California  and  Arizona.  He  had  various  other 
investments  which  consisted  of  common  and  preferred 
stocks,  municipal  bonds  and  real  estate  including  an 
apartment  house. 
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The  income  reported  and  the  tax  paid  for  the  years 

covered   l)y   the   indictment   are  as    follows    [Ex.    12^ |: 

Year  Income  Reported     Tax  Paid 

1958  $50,472.53        $20,509.H4 

1959  38,522.15  13.661.86 

1960  48,188.06  18.494.04 

1961  64.126.25  28,612.25 
Total  $201,308.99  $81,277.99 

The  Appellant  was  accjuitted  on  counts  one  and  three 
covering  the  years  1958  and  1960,  respectively.  Con- 
cerning the  years  1959  and  1961  for  which  a  guilty 
verdict  was  entered,  the  Government  claims  addi- 
tional taxable  income  and  tax  liabilities  thereon  as  fol- 
lows: 

Year  Additional  Unreported     Additional  Tax 

Income  Liability 

1959  $95,955.41        $66.195.76(RT  382) 

1961  31.172.98  20.935.48(RT  382) 

The  case  was  prosecuted  under  the  net  worth  theory 
of  evidence. 

The  Appellant  exercised  his  right  under  the  Con- 
stitution and  did  not  testify.  (See  Slochozvcr  v.  Board 
of  Education  of  New  York  (1955),  350  U.S.  551, 
excerpt  of  opinion  set  forth  below.  )^ 

There  was  no  evidence  that  the  Appellant  was  en- 
gaged in  any  concealed  business  or  that  his  reported 


-Slochozver  v.  Board  of  Education  oj  Nnc  York   (1955).  350 
U.S.  551,  557.  558:  100  t.  ed  692.  700. 

The  right  of  an  accused  |>erson  to  refuse  to  testify,  which  had 
been  in  England  merely  a  rule  of  evidence,  was  so  important 

(This  footnote  is  continued  on  the  next  page) 


businesses  were  capable  of  producing  more  income  than 
was  reported  on  his  income  tax  returns. 

Although  the  prosecution  claimed  evidence  that  the 
Appellant  had  a  net  worth  in  excess  of  half  a  million 
dollars  at  the  close  of  1961  and  that  he  was  a  man  en- 
gaged in  numerous  successful  business  ventures,  their 
evidence  of  his  liabilities  indicates  only  that  he  had 
debts  not  less  than  $80.56  [Ex.  82;  RT  106-107].  The 
record  does  not  reveal  any  investigation  by  the  govern- 
ment to  determine  whether  there  were  any  liabilities 
other  than  a  negligible  amount  for  the  one  year. 

Evidence  was  produced  that  there  had  been  gifts  to 
the  Appellant  and  his  family  from  various  sources.  No 
attempt  was  made  to  follow  leads  concerning  gifts  or  to 
determine  the  amount  of  the  gifts. 

During  the  investigation,  agents  of  the  Internal 
Revenue  Service  determined  that  there  was  a  trust. 
Evidence  produced  established  merely  that  the  Appel- 
lant's mother  was  a  beneficiary.  Without  further  clari- 
fication as  to  the  source  of  the  corpus  of  the  trust,  the 

to  our  forefathers  that  they  raised  it  to  the  dignity  of  a  con- 
stitutional enactment,  and  it  has  been  recognized  as  "one  of 
the  most  valuable  prerogatives  of  the  citizen."  Brown  v. 
Walker,  161  US  591,  610,  40  L  ed  819,  825,  16  S  Ct  644. 
We  have  reaffirmed  our  faith  in  this  principle  recently  in 
Quinn  V.  United  States,  349  US  155,  99  L  ed  964,  75  S  Ct 
668.  In  Ullmann  v.  United  States.  350  US  422.  100  L  ed 
511,  76  S  Ct  497,  decided  last  month,  we  scored  the  assump- 
tion that  those  who  claim  this  privilege  are  either  criminals 
or  perjurers.  The  privilege  against  self-incrimination  would 
be  reduced  to  a  hollow  mockery  if  its  exercise  could  be  taken 
as  equivalent  either  to  a  confession  of  guilt  or  a  conclusive 
presumption  of  perjury.  As  we  pointed  out  in  Ullmann,  a 
witness  may  have  a  reasonable  fear  of  prosecution  and  yet  be 
innocent  of  any  wrongdoing.  The  ])rivilege  serves  to  protect 
the  innocent  who  otherwise  *[558]  might  *be  ensnared  by 
ambiguous  circumstances.  See  Griswold.  The  Fifth  Amend- 
ment Today  (1955). 
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pcovcrnmcnt  included  the  trust  assets  in  their  net  worth 
calculati.Mi  IIOxs.  \2^,  128;  RT  277-2m,  343-344J. 

When  llic  Internal  Revenue  A^-ents  first  contacted 
the  Ai)])ellant,  durinj^^  the  pre-indiclnient  investij^alion, 
they  were  in  possession  of  an  informer's  letter  concern- 
ing tlie  Appellant  which  had  l)een  sent  to  the  Internal 
Revenue  Service.  The  agents  were  members  of  the 
field  audit  group  commonly  known  as  the  "fraud 
s(iuad"  I  RT  2f)(S-2h9J.  The  agents  did  not  advise  the 
Appellant  at  the  initial  interview  or  at  any  other  point 
in  the  investigation  that  he  had  the  right  not  t(^  talk  to 
them,  that  anything  he  said  could  be  used  against  him. 
or  that  he  had  the  right  to  assistance  of  counsel  ( RT 
271-272].  At  the  trial,  despite  Appellant's  objection, 
evidence  was  admitted  which  had  been  obtained  from 
him  by  the  agents  during  the  pre-indictment  investiga- 
tion or  which  was  derived  from  the  information  so  ob- 
tained by  the  agents  [RT  34.  41-43]. 

Questions  Involved. 

1.  Did  the  Government  sustain  its  burden  to  show 
that  the  alleged  increases  in  the  Appellant's  net 
worth  are  attributable  to  taxable  income  for 
the  years  1959  and  1961  ? 

2.  Did  the  Government  sustain  its  burden  to  show 
a  likely  source  of  taxable  income  which  could 
account  for  the  alleged  increases  in  net  worth? 

3.  Did  the  Government  sustain  its  burden  to  show 
that  there  was  a  willfull  understatement  of  in- 
come. 

4.  Was  it  proper  to  have  admitted  evidence  which 
had  been  obtained  without  Constitutional  advice 
to   the   Appellant   by   Government   agents   when 


they  were,  under  the  guise  of  a  civil  investiga- 
tion, acting  as  a  result  of  an  informant's  letter; 
and  by  reason  of  information  gathered  over  a 
period  of  one  and  one-half  years  were  fully  aware 
that  any  evidence  solicited  from  Appellant  might 
tend   to   incriminate   him. 

The  first  three  questions  were  raised  in  the  Appel- 
lant's motion  for  judgment  of  acquittal  made  at  the 
close  of  all  the  government's  evidence  [RT  354].  The 
motion  was  based  in  part  on  the  ground  that  the 
government's  evidence  was  insufficient  under  Holland 
V.  United  States  (1954),  348  U.S.  121  and  United 
States  V.  Massei  (1958),  355  U.S.  595.  The  court 
denied  that  motion  [RT  356].  The  motion  was  re- 
newed on  the  same  ground  at  the  close  of  all  the  evi- 
dence in  the  case  [RT  365].  The  renewed  motion  was 
denied  [RT  366].  The  questions  were  again  raised  by 
the  Appellant's  written  motion  for  judgment  of  ac- 
quittal not  withstanding  verdict  of  guilty,  or  in  the 
alternative  for  a  new  trial  [CT  126].  That  motion 
was  also  denied  by  the  court  [RT  523,  540]. 

The  last  question  was  first  raised  by  a  pre-trial  mo- 
tion under  Rule  41 E,  "Federal  Rule  of  Criminal  Pro- 
cedure", for  the  suppression  of  evidence,  exclusion  of 
statements  and  return  of  documents  [CT  51;  RT  \'ol. 
II,  2)7].  The  pre-trial  motion  was  denied  by  the  court 
without  permitting  any  introduction  of  evidence  on  the 
matter  [RT  45].  The  question  was  raised  in  connection 
with  testimony  of  Special  Agent  Keifer  into  introduc- 
tion of  Exhibits  9  through  33  and  37  through  62  [RT 
21.  24  and  25].  The  objection  was  overruled  [RT  52]. 

The  question  was  again  raised  when  the  Appellant 
objected  on  the  same  grounds  to  the  introduction  into 
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evidence  of  Exhibits  63  ihrou^h  69  and  71   thrrai^-h  ^] 
I  RT  56 1 .  That  objection  was  also  overruled   [KT  57  |, 

Tile  (jiiestion  was  a^ain  raised  by  objection  to  testi- 
mony of  Revenue  Aj^cnt  Akola  concerning  his  convcrsa 
tion  with  the  Appellant   on  June    12,    1962    ( RT  266 1. 
The  court  also  overruled  that  objection   fRT  272]. 

Specification  of  Errors. 

1.  The  District  Court  erred  in  denying  Ai)pellant's 
motion  for  judgment  of  ac(juittal  after  the  close  of  evi- 
dence submitted  by  the  Appellee  fRT  354-356].  The 
motion  was  made  on  the  ground  that  the  Appellee's  evi- 
dence is  insufficient  to  sustain  a  conviction  of  the  of- 
fenses charged  in  the  indictment  [RT  355 J. 

2.  The  District  Court  erred  in  denying  Appellant's 
motion  for  judgment  of  acquittal  which  was  renewed 
after  the  close  of  all  the  evidence  in  the  case  [RT  365- 
366].  The  renewed  motion  was  also  made  on  the  ground 
that  the  evidence  is  insufficient  to  sustain  a  conviction 
of  the  offenses  charged  in  the  indictment  [RT  365]. 

3.  The  District  Court  erred  in  denying  Appellant's 
motion  for  judgment  of  acquittal  notwithstanding  the 
verdicts  of  guilty,  or  in  the  alternative  for  a  new  trial 
[CT  126;  RT  523,  540J.  The  motion  was  made  on  the 
grounds  that  (a)  the  trial  court  erred  in  denying  Ap- 
pellant's motion  for  acquittal  made  at  the  close  of  the 
Appellee's  case  and  renewed  at  the  close  of  all  the  evi- 
dence; (b)  the  verdicts  arc  not  supported  by  sufficient 
evidence;  (c)  the  trial  court  erred  in  overruling  objec- 
tions to  evidence  which  had  been  obtained  by  Appellee 
in  violation  of  Appellant's  constitutional  rights  [CT 
126]. 
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4.  The  District  Court  erred  in  denying  Appellant's 
pre-trial  motion  for  the  suppression  of  evidence,  exclu- 
sion of  statements,  and  return  of  documents  [CT  51; 
RT  V^ol.  II,  45].  The  motion  was  made  on  the  grounds 
that  the  Appellant's  books,  records,  and  other  documents 
were  illegally  obtained  by  agents  of  the  Internal  Reve- 
nue Service  in  violation  of  the  Appellant's  rights  under 
the  Fourth,  Fifth,  and  Sixth  Amendments  to  the  Con- 
stitution, and  that  the  Appellant's  statements  were  il- 
legally obtained  by  the  agents  in  violation  of  the  Appel- 
lant's right  under  the  Fifth  and  Sixth  Amendments  of 
the  Constitution  [CT  51]. 

5.  The  District  Court  erred  in  denying  Appellant's 
objection  to  the  admission  of  Exhibits  9  through  33  and 
37  through  62  [RT  21,  24-25,  52].  The  objection  was 
made  on  the  grounds  that  the  information  contained  in 
the  exhibits  were  illegally  obtained  from  the  Appellant 
by  agents  of  the  Internal  Revenue  Service  in  violation 
of  the  Appellant's  rights  under  the  Fourth,  Fifth  and 
Sixth  Amendments  of  the  Constitution  [RT  48]. 

Summary  of  Argument. 

The  Appellant  urges  two  principal  points  on  this  ap- 
peal. The  first  is  that  the  Government  failed  to  make  a 
prima  facie  case  under  the  rules  governing  the  net  worth 
method  of  proof  in  tax  evasion  cases.  For  that  reason, 
the  Appellant  was  entitled  to  a  judgment  of  acquittal  at 
the  close  of  the  Government's  case.  The  second  point  is 
that  evidence  was  erroneously  admitted  which  had  been 
obtained  from  the  Appellant  in  violation  of  his  rights 
under  the  Fourth,  Fifth,  and  Sixth  Amendments  to  the 
Constitution. 

The  argument  concerning  the  sufficiency  of  the  evi- 
dence can  be  broken  down  as  follows :  The  requirements 


— 9— 

of  ])i-()f)f  in  ncl  vvortli  tax  evasion  prosecutions  require 
dial  there  I>e  evidence  to  support  an  inference  that  the 
Api)ellant's  net  worth  increases  are  attributable  to  cur- 
rently taxable  inconie.  The  cases  hold  that  evidence  sup- 
porting that  inkrence  must  at  least  show  that  there  was 
a  likely  source  ot  uiux'ported  taxable  income  or  that  all 
possible  sources  of  non-taxable  income  have  been  ne- 
gated. The  Appellant  contends  that  the  Government  has 
failed  to  show  either  a  likely  source  or  that  there  are 
no  non-taxable  sources. 

When  tlie  Internal  Revenue  Agent  first  interviewed 
the  Appellant  he  was  in  possession  of  an  informant's 
letter.  He  did  not  advise  him  of  the  possible  criminal 
nature  of  the  investigation.  Nor  did  he  advise  him  that 
he  had  a  right  to  remain  silent  as  well  as  the  right  to 
the  assistance  of  counsel.  As  a  consequence,  this  evi- 
dence was  inadmissible. 


— ID- 
ARGUMENT. 

The  District  Court  Improperly  Equated  the  In- 
creases in  Appellant's  Net  Worth  with  Taxable 
Income. 

A.     The   Government   Did    Not   Prove   a  Likely   Source   of 
Unreported  Taxable  Income. 

The  Supreme  Court  has  warned  that  one  of  the  pit- 
falls inherent  in  the  use  of  the  net  worth  method  is  the 
possibility  that  the  bare  figures  will  acquire  an  inde- 
pendent significance  of  their  own  apart  from  the  evi- 
dence which  gave  rise  to  them.  Holland  v.  United  States 
(1954),  348  U.S.  121,  127-128. 

The  assumption  that  unexplained  increases  in  net 
worth  can  be  equated  with  unreported  taxable  income 
is  unwarranted  unless  the  safeguards  set  forth  in  the 
Holland  case  are  scrupulously  followed. 

"Increases  in  net  worth,  standing  alone,  cannot  be 
assumed  to  be  attributable  to  currently  taxable  in- 
come. But  proof  of  a  likely  source,  from  which  the 
jury  could  reasonably  find  that  the  net  worth  in- 
creases sprang,  is  sufficient."  Holland,  stipra, 
pages   137-138.    (Emphasis  supplied.) 

In  United  States  v.  Massei,  (1958),  355  U.S.  595, 
the  Court  held  ".  .  .  Should  all  possible  sources  of  non- 
taxable income  be  negatived,  there  would  be  no  neces- 
sity for  proof  of  a  likely  source."  In  so  doing,  the  Court 
laid  down  a  very  narrow  exception  to  the  likely  source 
rule.  All  possible  sources  were  not  negatived  in  this  case. 
Therefore,  the  Government  was  required  to  show  a 
likely  source. 

In  the  Holland  case  (snpra.  p.  137).  the  Court  held 
that  there  was  a  likely  source  of  unreported  taxable  in- 
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come  which  vvoiiM  sup|K)rl  an  inference  that  the  de- 
fendant's net  worth  increases  were  attributable  to  ctir- 
rciilly  taxable  income  because  the  Government's  evidence 
tended  to  show  that  althonj^di  tlu-  clefendant's  hotel  busi- 
ness apijarcnily  increased  during  the  indictment  years, 
the  rei)orted  i)rofits  fell  to  about  25%  of  the  amount 
declared  by  former  owners  in  a  comparable  period;  that 
the  cash  rep^ister  tapes,  on  which  the  books  were  based, 
were  destroyed  by  the  defendant;  and  that  the  books 
did  not  rcfltct  the  receipt  of  money  later  withdrawn 
from  the  cash  reg'ister  for  the  defendant's  personal  liv- 
ing expenses  and  for  payments  made  for  restaurant  sup- 
plies. The  Court  conmients:  "Thus  there  was  ample 
evidence  that  not  all  the  income  from  the  hotel  had  been 
included  in  its  bcK)ks  and  records." 

The  Appellant  contends  that  the  Trial  Court  did  not 
properly  apply  the  rules  set  forth  in  the  Holland  case 
concerning  the  likely  source  requirement.  This  contention 
is  based  upon  the  fact  that  the  Government  did  not 
prove  an  undisclosed  business  capable  of  generating  tax- 
able income  as  it  did  in  United  States  r.  Johnson 
(1943),  319  U.S.  503  nor  did  the  Gr)vernment  make 
any  showing  that  the  Appellant's  disclosed  business  was 
capable  of  producing  more  income  than  it  had  reported, 
or  that  there  were  any  irregularities  in  the  bookkeeping, 
as  was  shown  in  Holland. 

The  record  does  not  even  contain  the  tax  returns  or 
any  other  record  of  the  income  of  the  various  corpora- 
tions, partnerships,  and  ventures  in  which  the  appel- 
lant was  interested  except  Exhibits  68  and  69.  which 
specify  amounts  to  be  repcirted  for  1960  relating  to 
Industrial  T.and  Corporation  and  Ellis-Middleficld  As- 
sociates   [Ex.   6].   Appellant's    1960   individual   tax   re- 
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turn  shows  that  he  reported  the  income  derived  from 
those  two  entities  exactly  as  Appellant  was  advised  by 
an  independent  certified  public  accounting  firm,  Ar- 
thur Young  and  Company.  Exhibit  69.  Thus,  the  Gov- 
ernment has  offered  no  specific  evidence  to  invalidate 
the  income  report  by  any  of  the  various  business  enter- 
prises. This  indicates  that  it  could  not  prove  a  likely 
source. 

Tt  is.  of  course,  clear  from  the  Holland  decision  that 
the  purpose  for  requiring  proof  of  a  likely  source  is 
that  the  Court  or  jury  must  have  substantial  evidence 
to  support  the  inferenct  that  the  net  worth  increases 
are  attributable  to  currently  taxable  income.  The  Ap- 
pellant admits  that  the  Government  is  not  required  to 
equate  every  penny  of  the  net  worth  increase  with  an 
identifiable  source;  but.  there  must  be  some  direct  evi- 
dence to  indicate  that  the  possible  source  produced  more 
income  than  was  reported. 

The  Government  in  this  case  has  not  supported  the 
inference  connecting  the  net  worth  increases  with  tax- 
able income  by  any  evidence  whatsoever  except  the  fact 
that  the  Appellant  was  engaged  in  business.  The  Court 
apparently  justifies  its  decision  by  making  an  inference 
that  the  defendant's  businesses,  because  they  did  gen- 
erate some  income,  as  shown  by  the  tax  returns,  might 
have  generated  more.  There  is  nothing  in  the  record 
which  supports  the  apparent  conclusion  that  the  de- 
fendant's businesses  generated  more  income  than  was 
reported  and  there  is  certainly  nothing  in  the  record 
which  supports  the  idea  that  the  defendant  had  an  un- 
disclosed business  or  income  source. 

UnHke  the  Holland  case  in  which  ".  .  .  There  was  am- 
ple evidence  that  not  all  the  income  from  the  hotel  had 
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lu'cn  inrliulcd  in  its  business  rcojrds,  .  .  ."  (supra,  p. 
137)  the  Court  lias  niadc  its  inference  of  a  likely 
source  of  taxable  income  without  any  support  what- 
ever. It  was  error  as  a  matter  of  law  frir  the  Court  to 
support  the  inference  llial  the  net  worth  increases  are 
attributable  to  taxable  income  by  spinning  out  a  find- 
inj^-  of  likely  source  based  on  mere  conjecture. 

The  Government  contended  that  there  were  "many, 
many  opportunities"  from  which  Appellant  could  have 
obtained  funds.  The  "ojjportiinilies"  were  nothing  more 
than  conjecture  nn  the  part  of  the  Government  counsel, 
and  there  was  no  evidence  whatever  to  indicate  that  any 
action  had  been  taken  to  realize  the  "opportunities"  by 
failing-  to  report  taxable  income  from  any  of  the  busi- 
nesses in  which  Appellant  engaged. 

Tn  the  IloUaiid  case,  the  Court  carefully  laid  out  the 
type  of  proof  that  was  necessary  in  a  net  worth  prose- 
cution. These  safeguards  were  necessary  because  the 
Court  "concluded  that  the  method  involved  something 
more  than  the  ordinary  use  of  the  circumstantial  evi- 
dence in  the  usual  criminal  case,"  {Supra,  ]>.  124).  The 
Court  at  pages  127-128  and  137  clearly  indicates  that 
there  must  be  some  substantial  evidence  to  support  the 
inference  that  the  defendant's  net  worth  increases  are 
attributable  to  currently  taxable  income.  It  is  for  this 
reason  that  a  finding  of  likely  source  supported  by  sub- 
stantial evidence  is  required.  Tf  the  mere  fact  that  a  tax- 
payer is  engaged  in  business  acitvities  is  sufficient  to 
meet  this  test,  then  the  requirement  of  a  likely  source  is 
meaningless  in  almost  every  case  involving  the  owner 
of  a  business. 

Tn  the  recent  case  of  United  States  r.  Romano 
(1965).  382  U.S.   136.   15   T..   Ed.  2d  210.  the  Court 
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held  that  it  was  a  violation  of  the  Due  Process  Clause 
of  the  Fifth  Amendment  for  Congress  to  require  an  in- 
ference of  possession,  custody  and  control  of  an  illegal 
still  in  violation  of  26  U.S.C.  §5601(a)  from  evidence 
that  the  defendant  was  at  the  site  where  the  illegal 
still  apparatus  was  set  up  and  that  such  presence  shall 
be  deemed  sufficient  evidence  to  authorize  conviction. 
The  Court  held  that  such  a  statutory  inference  would 
be  struck  down  if  there 

".  ,  .  was  no  rational  connection  between  the 
fact  proved  and  the  fact  presumed,  if  the  infer- 
ence of  one  from  proof  of  the  other  is  arbitrary 
because  of  the  lack  of  connection  between  the  two 
in  common  experience.  .  .  .  [W]here  the  inference 
is  so  strained  as  not  to  have  a  reasonable  relation 
to  the  circumstances  of  life  as  we  know  them,  it  is 
not  competent  for  the  legislature  to  create  it  as  a 
rule  governing  the  procedure  of  courts."  P.  139, 
citing  Tot  v.  United  States  (1943),  319  U.S.  463, 
467-468. 

This  same  reasoning  is  applicable  to  the  inference  es- 
tablished by  the  trial  judge  that  because  the  defend- 
ant was  in  business  which  generated  reported  income, 
he  had  failed  to  report  additional  income  received  from 
his  businesses.  There  is  no  rational  connection  between 
the  fact  proved,  the  existence  of  the  businesses,  and  the 
fact  presumed,  the  existence  of  unreported  income.  The 
inference  attempted  by  the  judge  "is  so  strained  as  not 
to  have  a  reasonable  relation  to  the  circumstances  of 
life  as  we  know  them,". 

An  additional  feature  of  the  case  which  tends  to  show 
that  the  likely  source  inferences  drawn  by  the  Court  are 
improper  is  the  fact  that  the  Government  indicated  sev- 
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cral  times  that  it  docs  not  contend  that  the  evidence 
reveals  a  likely  source  which  sii])ports  the  claimed  con- 
nection between  the  net  worth  increase  and  taxable  in- 
come. These  indications  arc  found  in  the  record  as  fol- 
lows: 

(1)  In  the  Government's  trial  memorandum  [CT  88. 
91  I  reference  is  made  to  the  Massci  case,  (1958),  355 
U.S.  595,  and  the  rule  of  law  that  proof  of  a  likely 
source  is  unnecessary  i  f  all  possible  sources  of  non-tax- 
able income  are  negatived. 

(2)  On  the  day  before  the  trial  commenced,  the  trial 
judg^e,  in  open  court,  inquired  of  counsel  for  the  Gov- 
ernment concernin<i;-  the  theory  of  their  case.  The  fol- 
lowing- colloquy  took  place  [RT  Vol.  II,  p.  73]  : 

"The  Court:  T  read  it  \ Holland  v.  United  States, 
supra]  many  times  and  1  am  not  sure  that  I  under- 
stand it.  But  if  there  is  a  likely  source  of  income 
there  is  no  problem,  but  when  we  get  into  the  nega- 
tive features — do  you  intend  to  show  a  likely 
source  of  income  ? 

"Mrs.  Dunne :  In  this  regard,  your  Honor,  we 
are  presenting  essentially  all  the  negative  aspects, 
or  proving  that  there  were  no  gifts  or  non-tax- 
ables,  non-taxable  sources  of  income." 

(3)  One  of  the  Government  witnesses,  Mr.  Ivan 
Wood,  testified  that  he  is  secretary-treasurer  of  San 
Diego  County  Farmers,  Inc.  [RT  156],  a  farm  labor  as- 
sociation [RT  167]  ;  that  he  came  into  contact  with  the 
Appellant  concerning  insurance  for  bracero  farm  labor 
which  was  placed  by  the  farmers'  organization  through 
the  Appellant's  insurance  agency  fRT  167-168]  :  and 
that  apart  from  a  loan  from  Appellant's  mother   [RT 
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165-166],  and  an  advance  to  the  Appellant  in  connec- 
tion with  a  land  ptn-chase  [RT  158-159],  the  witness 
had  no  other  "personal  financial  dealings"  with  the  Ap- 
pellant [RT  168-169]. 

On  cross-examination  Mr.  Wood  testified  that  the 
farm  association  had  850  to  900  member  farmers 
[RT  170],  and  that  the  insurance  premiums  were  col- 
lected by  the  association  office  and  paid  over  to  the 
Appellant's  companies  [RT  171-172].  The  witness  was 
asked  what  system  of  checks  or  audits  were  used  by  the 
farm  association  regarding  the  funds  [RT  172].  At 
that  point  the  Court  interrupted  and  asked  if  there  was 
any  contention  that  any  of  these  funds  went  into  the 
personal  hands  of  the  Appellant  [RT  172].  Counsel 
for  the  Government  answered  "No"  [RT  172]. 

(4)  In  her  closing  argument,  Government  counsel 
indicated  that  the  Appellant's  corporations  properly 
recorded  all  their  transactions  [RT  395,  399  and  406]. 

Thus  the  record  is  not  only  devoid  of  any  evidence 
of  a  specific  likely  source  of  unreported  taxable  income, 
but  the  Government  denied  that  certain  funds  intended 
for  the  Appellant's  companies  went  into  his  personal 
hands,  and  the  Government's  closing  argument  leaves 
the  impression  that  there  was  nothing  wrong  with  the 
books,  records  and  tax  returns  filed  by  those  companies. 

There  is  a  civil  case  which  has  striking  similarities  to 
the  facts  in  the  Appellant's  case.  In  Thomas  v.  Com- 
missioner (1st  Cir.  1956),  232  F.  2d  520,  526,  the 
Court  said  that  the  element  of  likely  source  is  indis- 
pensable to  proof  of  the  net  worth  method,  even  in  a 
civil  case.  The  Government  argued  that  that  require- 
ment had  been  met  because  "The  taxpayer's  corporation 
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is  a  jxDssiblc  source  of  taxable  income  which  could  ac- 
count for  the  net  worth  increases.  The  Court  answerer! 
this  contention  as  follows : 

"We  tliink  this  arj^ainu-nt  assumes  the  very  fact 
to  be  proved.  There  must  be  some  independent 
showinjT;-  that  the  corporation  might  be  the  source 
of  the  unreported  income,  not  merely  a  negative 
inference  arising  from  the  prior  assumption  that 
the  increases  were  taxable  and  therefore  must  de- 
rive from  the  corporation  since  no  other  taxable 
source  is  apparent. 

"In  United  States  v.  Johnson  ...  the  taxpayer 
concealed  his  ownership  in  various  enterprises 
which  were  possible  sources  of  the  unreported  in- 
come. In  the  Holland  case  the  business  was  proven 
to  be  capable  of  producing  much  more  income  than 
was  reported  and  in  an  amount  sufficient  to  ac- 
count for  net  worth  increases. 

"No  such  showing  has  been  made  in  the  instant 
case.  The  books  of  the  corporation  are  admittedly 
consistent.  Of  course  this  does  not  prove  they  are 
honest,  but  in  the  absence  of  some  independent 
evidence  to  the  contrary,  we  believe  that  respondent 
has  not  indicated  a  likely  source  of  taxable  income. 
There  can  be  no  presumption  that  the  books  of  the 
corporation  are  wrong,  for  any  such  approach 
would  render  entirely  nugatory  this  particular  safe- 
guard against  abuses  of   the  net   worth  method." 

In  United  States  r-.  Donovan  ( D.  Va.  1956).  142 
F.  Supp.  703  a  defendant  was  shown  to  be  in  the  busi- 
ness of  operating  a  numbers  racket,  but  he  kept  a  com- 
plete set  of  books  and  records  which  the  Government 
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could  not  prove  were  incorrect.  No  other  possible 
source  was  shown.  The  Government  claimed  a  presump- 
tion of  falseness  because  of  the  nature  of  the  business. 
The  District  Court  reviewed  the  decision  in  the 
Thomas  case  and  stated  that  the  fact  that  the  likely 
source  requirement  was  strictly  applied  despite  the  dif- 
ferent burden  of  proof  in  a  civil  case  makes  the 
First  Circuit  interpretation  particularly  significant.  The 
Court  entered  a  judgment  of  acquittal  notwithstanding 
the  jury's  verdict  of  guilty. 

In  another  net  worth  case,  United  States  v.  Adonis 
(3rd  Cir.  1955).  221  F.  2d  717.  the  court  held  that 
evidence  offered  by  the  prosecution  that  the  defendant, 
a  government  employee,  performed  services  in  1950  for 
pinball  machine  operators,  was  insufficient  to  show  a 
likely  source  of  taxable  income  for  1948,  the  indictment 
year.  Similar  evidence  for  pre-indictment  years  was 
held  insufficient  to  show  a  Hkely  source  by  the  First 
Circuit  in  United  States  v.  Massei,  supra. 

B.     The  Government  Did  Not  Negative  Possible 
Non-Taxable  Sources. 

The  government  failed  to  negative  all  possible 
sources  of  non-taxable  income.  That  defect  in  the 
proof,  together  with  the  failure  to  prove  a  likely  source, 
means  that  there  was  no  evidence  from  which  it  can  be 
inferred  that  the  net  worth  increases  are  attributable 
to  currently  taxable  income.  Thus,  the  government  did 
not  make  the  prima  facie  showing  required  by  the 
Holland  case  and  the  Appellant  was  entitled  to  a  judg- 
ment of  acquittal  at  the  close  of  the  government's 
case,  pursuant  to  his  motion  under  Rule  29  [RT  354- 
356]. 
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The  issue  here  is  did  the  Government  ncg"ativc  all 
possible  sources  of  non-taxable  income. 

There  are  pubhshed  opinions'  which  hold  that  where 
the  defendant  offers  evidence  of  non-taxable  sources 
and  such  sources  are  later  disproved,  that  the  Govern- 
ment is  not  required  to  negative  all  other  possible 
sources. 

The  record  does  not  show  that  the  Appellant  offered 
any  evidence  of  non-taxable  sources.  Hence,  this  line 
of  cases  is  not  applicable  to  the  present  case. 

Another  accc])la])k'  method  of  neji^ativing  possible  non- 
taxable sources  of  income  is  for  the  Government  to 
make  a  showin,c:  of  the  extensive  nature  of  their  in- 
vestigation in  an  attempt  to  uncover  possible  non-tax- 
able sources  of  income.  Tn  the  case  of  United  States  v. 
Adonis  (3rd  Cir.  1955),  221  F.  2d  717  there  was  no 
likely  source  of  taxable  income,  but  the  Court  at  page 
718  observed  as  follows: 

"*  *  *  The  Government  proved  diligent  search  for 
loans,  inheritances,  gifts  and  any  other  potential 
sources  of  nontaxable  receipts  in  1948  which 
might  have  supplied  the  large  sums  expended  by 
appellant  on  his  home  building  project.  In  this 
connection,  although  appellant  elected  to  stay  away 
from  the  investigators  who  sought  to  interrogate 
him  about  his  1948  income,  the  investigation  cov- 
ered all  appellant  had  said  or  was  reported  to  have 
said  from  time  to  time  to  other  people  in  explana- 


^Umted  States  v.  Hclovachka.  7th  Cir.  (  1963).  314  F.  2d  345: 
Catling  v.  Cowiiiissioiicr  (4th  Cir.  1961).  286  F.  2d  139;  Com- 
tnissioncr  z'.  Tlwnias  (1st  Cir.  1958).  261  1-".  2d  643:  Ferris  v. 
Coinniissioner  (2nd  Cir.  1%3).  317  F.  2d  3^3:  Elilers  v.  Final 

(D.  Nebr.  March  29.  1966),  P.  Supp 66-1  USTC  Para. 
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tion  of  his  ability  to  finance  a  very  expensive 
1948  project,  so  out  of  line  with  his  apparent  cir- 
cumstances. This  line  of  evidence  was  such  as  to 
warrant  a  conclusion  by  a  jury  that  all  reasonable 
inquiry  had  been  made  without  discovery  of  any 
credible  evidence  of  substantial  nontaxable  receipts 
during  1948."  (Emphasis  added). 

Also  see  United  States  v.  Ford  (2nd  Cir.,  1956),  237 
F.  2d  57,  at  59  follows  Adonis. 

At  no  place  in  the  record  can  there  be  found  any  evi- 
dence comparable  to  that  in  the  Adonis  and  Ford  cases 
supra,  to  show  the  extent  of  the  Government's  investi- 
gation. The  Government's  evidence  concerning  liabil- 
ities shows  nothing  more  than  the  assertion  that  the 
minimum  amount  was  $80.56  [RT  106].  The  Court 
indicated  that  the  amount  seemed  quite  small  and  that 
the  form  of  the  stipulation  did  not  preclude  the  show- 
ing of  additional  liabilities  [RT  106-107].  The  Govern- 
ment at  no  point  introduced  any  evidence  that  $80.56 
was  the  maximum  amount  of  the  appellant's  liabilities 
during  the  indictment  years. 

Exhibit  128  shows  that  at  the  end  of  the  indictment 
year,  the  Appellant  had  a  net  worth  of  over  half  a  mil- 
lion dollars  and  that  he  was  engaged  in  numerous 
businesses.  It  is  almost  inconceivable  that  he  should 
have  such  a  negligible  amount  of  liabilities.  The  pos- 
sibility that  the  Appellant  had  additional  liabilities 
surely  must  have  been  apparent  to  the  Revenue  Agents 
during  the  pre-indictment  investigation.  The  agents 
were  under  a  duty  to  follow  this  "lead".  Merritt  v. 
United  States  (5  Cir.  1964).  327  F.  2d  820. 

In  view  of  the  Massei  case  there  should  have  been 
an  investigation  to  determine  whether  there  were  any 
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more  lialiililics.  There  is  nothinj^  in  the  record  to  show 
that  llic  (iovenimcnt  ajT;-ents  marie  any  check  of  the 
books  or  hrokeraj:(c  houses  where  they  knew  the  defend- 
ant (h'd  business  to  see  if  there  were  any  loans  which 
could  account  for  (he  ailcj^ed  increase  in  net  worth 
(RT  275  I .  Nothing  in  the  record  shows  that  any  in- 
quiry was  made  of  other  banks,  brokerage  houses  or 
lending  institutions  in  the  community  where  the  defend- 
ant resided  or  was  known  to  have  done  business  to  as- 
certain whether  loans  could  account  for  the  alleged  in- 
crease in  net  worth  [RT  179,  180,  239.  262].  It  is 
submitted  that  loans  were  a  possible  or  even  probab' 
source  of  non-taxable  income  which  have  not  been  nega- 
tived by  the  Government. 

The  proof  concerning  the  possibility  of  gifts  as  a 
source  of  non-taxable  income  was  also  insufficient. 
Kirk  Mallory,  a  Government  witness,  testified  that 
there  had  been  gifts  to  the  appellant's  wife  from  her 
mother  [RT  199.  215].  On  cross-examination,  Mallory 
testified  that  Mrs.  Feichtmeir  received  a  gift  from  an- 
other relative  [RT  20v^].  The  government  introduced 
no  evidence  of  the  total  amount  of  these  gifts. 

The  government  did  attempt  to  negative  non-taxable 
sources  by  asking  certain  witnesses  whether  they  had 
made  gifts  or  loans  to  the  Appellant.  However,  there 
was  no  consistency  in  selecting  which  witnesses  which 
were  to  be  asked  such  questions  and  which  were  not. 

Tn  addition.  Hclmer  S.  Akola.  a  Revenue  Agent,  testi- 
fied that  during  the  investigation  he  was  aware  of  a 
trust  created  in  1959,  that  he  examined  the  tax  return 
for  the  trust,  but  he  did  not  attempt  to  determine  if 
any  of  the  trust  assets  were  included  in  his  computation 
of  defendant's  assets    [RT   261,   262.   277.   279].    He 
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also  testified  that  it  is  possible  that  trust  assets  are 
included  in  Exhibit  123  which  support  the  net  worth 
statement  [RT  280-281].  The  trust  was  certainly  a 
"lead"  which  was  apparent  to  the  agents  which  should 
have  been  followed  to  negative  any  non-taxable  receipts 
which  could  have  come  from  the  trust  to  the  defendant. 

The  issue  of  what  must  be  the  quality  of  proof  for 
the  government  to  establish  a  prima  facie  case  that  "all 
possible  sources"  of  non-taxable  income  have  been  nega- 
tived is,  in  reality,  academic  in  this  case.  At  the  very 
least,  the  government,  in  its  case  in  chief,  must  intro- 
duce evidence  that  they  have  fully  investigated  and 
tracked  down  all  the  sources  of  non-taxable  income 
which  appear  to  be  probable  from  the  business  and  fi- 
nancial history  of  the  particular  taxpayer.  There  is  a 
very  strong  probability  that  the  Appellant  had  more 
loans  than  the  minimum  amount  stipulated.  Anyone, 
such  as  a  revenue  agent,  with  experience  in  accounting 
would  realize  that  liabilities  in  this  case  should  be  thor- 
oughly investigated  before  an  accurate  net  worth  state- 
ment could  be  introduced.  Yet,  there  was  no  investiga- 
tion shown.  The  government  showed  some  evidence  neg- 
ativing gifts  and  loans  from  some  business  associates, 
but  not  others  and  the  Mallory  testimony  leaves  the  im- 
pression that  there  may  have  been  additional  gifts  from 
the  Bennetts.  And  finally,  the  1959  trust  was  known  to 
the  government,  but  it  was  never  investigated. 

There  was  clearly  insufficient  evidence  of  likely 
source  and  of  the  lack  of  non-taxable  sources  to  support 
the  inference  required  by  the  Supreme  Court  in  Holland 
and  related  cases  that  the  net  worth  increases  are  at- 
tributable to  currently  taxable  income.  The  Appellant 
was  entitled  to  a  judgment  of  acquittal  pursuant  to  his 
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niolioii  aflcr  the  close  nf  the  ^government's  evidence  Ije- 
caiisc  the  J4<»vcniiiiciil  li.ul  not  made  a  prima  facie  ciisc. 
For  the  same  reason  there  should  have  been  a  judgment 
of  ac(|nittal  at  the  close  of  all  the  evidence  and  after  the 
verdict  of  g"uilty. 

The  District  Court  Erroneously  Admitted  Evidence 
Which  Had  Been  Obtained  From  the  Appellant 
in  Violation  of  His  Rights  Under  the  Fourth, 
Fifth  and  Sixth  Amendments. 

In  January  1962,  during  the  pre-indictment  investiga- 
tion when  the  Appellant  was  first  interviewed  by  an 
agent  of  the  Internal  Revenue  Service,  the  agent  was  in 
possession  of  an  informant's  letter  concerning  the  tax 
affairs  of  the  Apj)ellant.  [RT  268J.  The  agent,  Helmer 
S.  Akola  and  his  predecessor  in  the  investigation  were 
assigned  to  Field  Audit  Group  7,  commonly  known  as 
the  "(rand  s(iuad"  [RT  269-270].  The  agent  did  not 
advise  the  Appellant  of  his  constitutional  right  not  to 
talk  to  the  agent  or  to  have  the  assistance  of  counsel 
[RT  271].  It  is  reasonable  to  assume  that  when  Reve- 
nue Agent  Akola  first  ai)proached  the  taxpayer,  he  was 
aware  of  the  fact  that  he  was  likely  to  obtain  incriminat- 
ing information  from  the  Appellant  during  the  ensuing 
conversations  and  the  inspection  of  the  Appellant's 
books  and  records. 

Agent  Akola  at  this  stage  of  the  investigation  was 
acting  under  the  color  of  authority  of  Section  7602.  In- 
ternal Revenue  Code  of  1954,  the  text  of  which  is  set 
out  in  full  in  the  appendix.  The  language  of  this  section 
which  grants  authority  to  compel  the  production  of  rec- 
ords and  to  take  testimony  of  a  taxpayer. 

"is  directed  solely  to  the  determination  and  collec- 
tion of  the  civil  tax  liabilitv.  Nothing  in  the  statute 
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specifically  authorizes  use  of  the  summons  in  a 
criminal  investi.c^ation,  and  the  Code  does  not  con- 
tain any  general  investigative  authority  from  which 
the  necessary  authorization  could  be  implied". 

Lipton,  "Constitutional  Safeguards  and  Corporate  Rec- 
ords," N.Y.U.  Twenty-Third  Annual  Institute  on  Fed- 
eral Taxation,  1315,  1317  (1965). 

The  Supreme  Court  has  recently  indicated  that  Sec- 
tion 7602  may  not  be  used  for  the  purpose  of  obtaining 
evidence  for  use  in  a  criminal  prosecution.  Reisman  v. 
Caplin  (1964).  375  U.S.  440,  449. 

Under  these  circumstances  when  the  agent  obtained 
information  and  documents  from  the  Appellant  without 
advising  him  of  his  rights  under  the  Fourth,  Fifth  and 
Sixth  Amendments  to  the  Constitution,  he  was  entitled 
to  have  all  such  evidence  suppressed  from  use  at  the 
trial,  including  that  evidence  which  had  been  derived 
from  the  evidence  so  obtained  and  not  independently 
from  other  sources.  Escobedo  v.  Illinois  (1964),  378 
U.S.  478;  Nardone  v.  United  States  (1939),  308  U.S. 
338;  Wong  Sun  v.  United  States  (1963),  371  U.S.  471. 

Within  the  meaning  of  the  Fifth  Amedment,  appel- 
lant was  compelled  to  incriminate  himself  during  the 
agent's  investigation  because  Section  7602  appeared  to 
force  him  to  cooperate.  He  was  not  advised  of  the  fact 
that  the  agent  was  a  member  of  the  "fraud  sciuad,"  that 
he  had  information  which  might  incriminate  the  Appel- 
lant and  that  the  additional  information  to  be  sought 
by  the  agent  from  his  conversations  with  the  Appellant 
and  from  the  Appellant's  books  and  records  could  be 
used  against  him  in  any  criminal  proceeding.  Thus,  be- 
cause of  Section  7602,  the  Appellant's  freedom  of  action 
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was  restricted  in  a  most  significant  way.  He  was,  in 
effect,  waiving  his  rights  under  the  Fourth,  Fifth  and 
Sixth   Amendments   without   being   aware   of   the    fact 

llial  hv  was  in  a  situation  which  might  call  for  his  exer- 
cise of  those  rights.  There  was  certainly  no  knowing  or 
intelligent  waiver  of  his  rights.  Jolmsoit  i'.  Zcrhst 
(1938),  304  U.S.  458,  464. 

Although  the  liscubcdo  case,  supra,  concerned  an  ac- 
cused person  who  liad  been  arrested  and  confined  and 
who  had  re(|uested  the  advice  of  an  attorney,  the  Appel- 
lant contends  that  it  is  api)licable  to  his  situation  as  out- 
lined above,  because,  at  least  for  purposes  of  the  Fifth 
Amendment,  the  requirement  under  Section  7602  that 
he  answer  all  inquiries  of  the  Internal  Revenue  Agent, 
is  every  bit  as  compulsive  as  the  fact  of  the  arrest  in 
Escobedo.  The  Appellant's  freedom  to  choose  whether 
or  not  to  talk  to  the  agents  was  extremely  limited  be- 
cause he  could  not  have  been  aware  of  the  possible  crim- 
inal nature  of  the  investigation  and  the  inapplicability 
of  Section  7602,  unless  he  had  at  the  very  minimum 
been  advised  of  the  informant's  letter.  There  were  none 
of  the  usual  trappings  of  a  criminal  prosecution.  The 
investigation  ajipeared  to  be  nothing  more  than  a  rou- 
tine tax  audit.  There  was  nothing  in  the  character  of 
the  investigation  to  indicate  that  it  could  involve  criminal 
penalties. 

Tt  is  immaterial  that  he  did  not  request  an  attorney. 
Certainly,  unless  he  was  advised  of  his  constitutional 
rights  there  would  be  no  reason  for  him  to  suspect  that 
he  needed  an  attorney,  because  it  did  not  appear  to  be 
anything  but  a  routine  tax  audit.  Furthermore,  the  Su- 
preme Court  has  clearly  held  that  a  right  to  counsel 
docs  not  depend  on  a  request  for  counsel  and  the  waiver 
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of  a  right  to  counsel  will  not  be  ])resumed  from  a  silent 
record.  Canilcy  7>.  Cochran  (1962),  369  U.S.  506. 

The  Appellant  is  aware  of  the  opinion  of  this  Court 
in  Kohatsu  v.  United  States  (9  Cir.  1966).  351  F.  2d 
898,  cert.  den.  (June  20,  1966).  However,  the  existence 
of  the  informer  in  the  Appellant's  case  clearly  distin- 
guishes it  from  Kohatsu.  The  Agents  were  quite  aware 
from  the  beginning  that  they  were  likely  to  obtain  in- 
criminating information  from  the  Appellant. 

The  District  Court  erroneously  applied  the  standards 
of  the  Escobcdo  and  Carnlcy  cases  when  it  denied  the 
Appellant's  written  pre-trial  motion,  and  again  when  he 
overruled  the  Appellant's  objection  to  the  introduction 
of  evidence  which  appeared  to  have  been  derived  from 
such  evidence.  The  District  Court  again  overruled  a 
similar  objection  to  the  testimony  of  Revenue  Agent 
Akola  concerning  his  conversation  with  the  Appellant 
on  June  12,  1962. 


The    Government    Did    Not    Make    a    Prima    Facie 
Case  on  the  Issue  of  Willfulness. 

One  of  the  required  elements  of  the  crime  charged  in 
the  indictment  is  willfulness.  In  this  context  that  term 
means  bad  purpose  and  evil  motive  and  an  act  done 
with  the  specific  intent  to  accomplish  that  which  the  law 
forbids.  United  States  v.  Murdoch  (1933),  290  U.S. 
389,  394-395. 

The  Appellant  contends  that  the  record  is  not  suf- 
ficient to  show  that  he  had  either  bad  purpose,  evil  mo- 
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tive,    or    any    s])crific    itilcnl     lo    violate    the     Internal 
Revenue  Laws. 

If  there  was  not  sufficient  evidence  that  Appellant's 
net  worth  increases  can  be  attributed  to  taxable  income, 
the  Appellant  was  entitled  to  an  acquittal  on  that 
ground  alone  and  there  is  n(j  necessity  to  find  willful- 
ness in  a  record  which  doesn't  show  there  was  ajiy 
unreported  taxable  income. 

Conclusion. 

This  Court  should  reverse  the  Appellant's  verdict  of 
guilty  on  Counts  Two  and  Four  of  the  indictment 
and  remand  the  case  with  instructions  to  acquit  the  Ap- 
pellant on  both  counts.  This  Court  may,  in  its  discre- 
tion, reverse  the  judgment  of  the  District  Court  and 
order  an  acquittal.^ 

Tn  this  case,  Appellant  contends  that  it  is  abundantly 
clear  that  the  government's  proof  was  substantially 
lacking  in  the  evidence  recjuired  to  make  a  prima  facie 
case.  Under  the  circumstances,  the  Appellant  was  en- 
titled to  a  judgment  of  acquittal  at  the  time  he  made 
his  motion  under  Rule  29  at  the  close  of  all  the  evi- 
dence in  the  government's  case.  This  brief  has  shown 
that  there  is  a  great  deficiency  in  the  government's 
proof  relating  to  likely  sources  of  unreported  taxable 
income  and  the  non-taxable  sources.    It   is  highly  im- 


*Scc  28  U.S.C.  Section  2106.  62  Stat.  963:  compare  Bryan  v. 
United  Siatrs  (1950).  338  U.S.  S52  with  Sapir  t-.  rnitcd 'States 
(1955).  348  U.S.  373:  Forman  v.  I'tiitcd  States  (1Q60).  361 
U.S.  416. 
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probable  that  these  matters  were  overlooked  by  Gov- 
ernment counsel.  The  Government's  trial  memorandum 
and  the  colloquy  which  occurred  between  the  Court  and 
Government  counsel,  on  the  day  prior  to  trial,  show  that 
the  Government  was  well  aware  of  these  required  ele- 
ments of  its  case.  A  direction  of  acquittal  under  simi- 
lar circumstances  was  made  in  Kani  v.  United  States 
(9th  Cir.  1946),  158  F.  2d  568;  United  States  v.  Bozm, 
(3rd  Cir.  1946),  155  F.  2d  592;  United  States  v. 
Renee  Ice  Cream  Co.,  (3rd  Cir.  1947),  160  F.  2d 
353  and  United  States  v.  Gardner  (7th  Cir.  1948),  171 
F.  2d  753. 

Respectfully  submitted, 

Baird,  Holley,  Baird  & 

Galen, 
Alva  C.  Baird, 
Thomas  A.  Baird, 
Albert  J.  Galen, 
Robert  O.  Harker, 

Attorneys  for  Appellant. 


Certificate. 

I  certify  that  in  connection  with  the  prcj)aration  of 
tliis  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  K'ulcs. 

Alva  C.  Bairf) 


APPENDIX  A. 
Statutes  and  Constitutional  Provisions. 

I'liitcd  States  Constitution 
Amendment  IV 

The  right  of  the  people  to  be  secure  in  their  persons, 
houses,  papers,  and  effects,  against  unreasonable 
searches  and  seizures,  shall  not  be  violated,  and  no 
Warrants  shall  issue,  hut  u])()n  probable  cause,  supported 
by  Oath  or  at" nrnialion.  and  i)articularly  describing  the 
place  to  be  searched,  and  the  persons  or  things  to  be 
seized. 

Amendment  V 

No  person  shall  be  held  to  answer  for  a  capital,  or 
otherwise  infamous  crime,  unless  on  a  presentment  or 
indictment  of  a  Grand  Jury,  except  in  cases  arising 
in  the  land  or  naval  forces,  or  in  the  Militia,  when  in 
actual  service  in  time  of  War  or  public  danger;  nor 
shall  any  person  be  subject  for  the  same  offence  to  be 
twice  put  in  jeopardy  of  life  or  limb;  nor  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness  against 
himself,  nor  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law ;  nor  shall  private  property 
be  taken  for  public  use.  without  just  compensation. 

Internal  Rci'cnuc  Code  of  1954 
26  U.  S.  C.  A.  (1955  cd.) 

§7201.  Attempt  to  evade  or  defeat  tax 

Any  person  who  willfully  attempts  in  any  manner 
to  evade  or  defeat  any  tax  imposed  by  this  title  or  the 
payment  thereof  sliall.  in  addition  to  other  penalties 
provided  by  law.  be  guilty  of  a  felony  and.  upon  con- 
viction thereof,  shall  be  fined  not  more  than  $10,000. 
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or  imprisoned  not  more  than  5  years,  or  both,  together 
with  the  costs  of  prosecution. 

§7602.  Examhiation  of  books  and  zmhiesses 

For  the  purpose  of  ascertaining  the  correctness  of 
any  return,  making  a  return  where  none  has  been  made, 
determining  the  liabiHty  of  any  person  for  any  in- 
ternal revenue  tax  or  the  HabiHty  at  law  or  in  equity 
of  any  transferee  or  fiduciary  of  any  person  in  respect 
of  any  internal  revenue  tax,  or  collecting  any  such  li- 
ability, the  Secretary,  or  his  delegate  is  authorized — 

(1)  To  examine  any  books,  papers,  records,  or  other 
data  which  may  be  relevant  or  material  to  such  inquiry; 

(2)  To  summon  the  person  liable  for  tax  or  required 
to  perform  the  act,  or  any  officer  or  employee  of  such 
person,  or  any  person  having  possession,  custody,  or 
care  of  books  of  account  containing  entries  relating  to 
the  business  of  the  person  liable  for  tax  or  required  to 
perform  the  act,  or  any  other  person  the  Secretary  or 
his  delegate  may  deem  proper,  to  appear  before  the  Sec- 
retary or  his  delegate  at  a  time  and  place  named  in 
the  summons  and  to  produce  such  books,  papers,  rec- 
ords, or  other  data,  and  to  give  such  testimony,  under 
oath,  as  may  be  relevant  or  material  to  such  inquiry; 
and 

(3)  To  take  such  testimony  of  the  person  concerned, 
under  oath,  as  may  be  relevant  or  material  to  such  in- 
quiry. 
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APPENDIX  B. 

Statutes  and  Constitutional  Provisions. 

United   States   Constitution 

Amendment  VI 
Jury  Trial  for  Crimes,  and 

Procedural  Rights 

In  all  criminal  prosecutions,  the  accused  shall  enjoy 
the  rig-ht  to  a  speedy  and  public  trial,  by  an  impartial 
jury  of  the  State  and  district  wherein  the  crime  shall 
have  been  committed,  which  district  shall  have  been  pre- 
viously ascertained  by  law,  and  to  be  informed  of  the 
nature  and  cause  of  the  accusation ;  to  be  confronted 
with  the  witnesses  against  him;  to  have  compulsory 
process  for  obtaining  Witnesses  in  his  favor,  and  to 
have  the  Assistance  of  Counsel  for  his  defence. 
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FOR    THE    NINTH   CIRCUIT 

ARMAND   C.    FEICHTMEIR, 

AppeHant, 
vs. 
UNITED  STATES   OF   AMERICA, 

Appellee. 

APPELLEE'S   BRIEF 


JURISDICTION   AND  STATEMENT 
OF    THE   CASE 


This  is  an  appeal  from  a  judgment  of  conviction  on  two 
counts  of  a  four-count  indictment  which  was  returned  by  the  Federal 
Grand  Jury  for  the  Southern  District  of  California  on  April  4,    1965 
[C.  T.    2-6].   - 

Counts  One,    Two,    Three  and  Four  charged  a  violation  of 
Title  26,    United  States  Code,    Section  7201,    Willful  Attempt  to  Evade 
and  Defeat  Income  Tax  for  the  years  1958,    1959,    1960  and  1961, 
respectively. 


\_l  C.  T.    refers  to  Clerk's  Transcript. 

1 


On  December  6,    1965,    a  hearing  was  held  on  appellant's 

motion  to  suppress  evidence  and  motion  to  dismiss  the  indictment. 

2/ 
Both  motions  were  denied  (R.  T.    Vol.    C,    p.    45).   — 

On  December  7,    1965,    a  court  trial  was  commenced.     Trial 
by  jury  having  been  waived.     On  December  10,    1965,    the  appellant 
was  acquitted  on  Counts  One  and  Three,    and  convicted  on  Counts 
Two  and  Four  by  the  Honorable  Charles  H.   Carr,    United  States 
District  Court  Judge  [R.  T.    512-513]. 

On  January  10,    1966,    the  appellant,    Armand  C.    Feichtmeir, 
was  sentenced  to  pay  a  fine  in  the  sum  of  $7,  500.  00  on  each  of 
Counts  Two  and  Four  [C.  T.    144]. 

On  January  10,    1966,    appellant  filed  a  notice  of  appeal 
[C.  T.    145]. 

The  jurisdiction  of  the  District  Court  was  predicated  on 
Title  26,    United  States  Code,   Section  7201,    and  this  Court  has 
jurisdiction  to  entertain  this  appeal  under  the  provisions  of  Title  28, 
United  States  Code,    Sections  1291  and  1294. 


II 

STATUTE   INVOLVED 

Title  26,    United  States  Code,    Section  7201,    provides  in 
pertinent  part: 

"Any  person  who  wilfully  attempts  in  any 


2_/  R.  T.    refers  to  Reporter's  Transcript. 
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manner  to  evade  or  defeat  any  tax  imposed  by  this 
title  or  the  payment  thereof  shall  ...   be  guilty  of  a 
felony  and,    upon  conviction  thereof  shall  be  fined  not 
more  than  $10,  000  or  imprisoned  not  more  than  five 
years,    or  both,    together  with  the  cost  of  prosecution.  " 

m 

STATEMENT   OF   FACTS 


A.  Method  of  Proof  and  Computation  of 

Corrected  Tax  Liability. 


Appellee  proceeded  to  trial  on  the  net  worth  method.     This 
method  computes  income  by  measuring  the  increase  between  two 
points  in  time  of  a  man's  assets  minus  liabilities.     To  this  increase 
is  added  any  expenditures  which  would  not  be  reflected  in  either 
the  acquisition  of  assets  or  reduction  of  liabilities.     In  addition, 
the  government  negated  the  possibility  that  non-taxable  funds  were 
the  source  of  appellant's  unreported  net  worth,    thus  logically  con- 
cluding that  the  net  worth  increases  were  derived  from  some  taxable 
source. 

The  years  covered  by  the  indictment  were  1958  through 
1961.  The  government  started  its  net  worth  computation  as  of 
December  31,    1950. 

The  evidence  established  appellant's  net  worth  as  follows: 


YEAR   ENDING  NET   WORTH 

12/31/50  -  $   24,585.54 

12/31/51  -  27,991.85 

12/31/52  -  42,661.77 

12/31/53  -  99,069.22 

12/31/54  -  131,270.40 

12/31/55  -  120,560.55 

12/31/56  -  132,316.25 

12/31/57  -  266,470.58 

12/31/58  -  268.294.47 

12/31/59  -  396.153.45 

12/31/60  -  461.780.82 

12/31/61  -  513,955.50 

Based  on  the  testimony  and  evidence,    the  Government  proved 
the  following  computations  of  appellant's  corrected  income  and 
corrected  tax  liability  for  the  indictment  years. 

1958 

PER   RETURN        CORRECTED 
Taxable  Income  $50,472.53  $58,962.10 

Income  Tax  Liability  20,  509.  84  25,  727.55 

1959 
Taxable  Income  38.522.15  134,477.56 

Income  Tax  Liability  13.  661.  86  79,  857.  62 
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1960 

Taxable  Income  48,188.06  57,501.91 

Income  Tax  Liability  18,494.04  23,410.77 

1961 

Taxable  Income  64,126.25  95,299.23 

Income  Tax  Liability  28,612.25  49,547.73 

B.  Appellant's  Business  Interests. 

In  1950,    the  appellant  was  an  insurance  agent  and  broker 
operating  the  Armand  C.   Feichtmeir  Agency,    a  sole  proprietorship 
[R.  T.    176-177]. 

In  1951,    appellant  introduced  a  non-occupational  insurance 
policy  for  bracero  and  agriculture  laborers.     This  program  ex- 
panded and  by  1961  appellant  insured  all  but  two  growers  in  the 
State  of  California  [R.  T.    179-180].     Concurrently  appellant's 
business  interests  expanded  and  in  May,    1954,    appellant  incorpo- 
rated his  initial  business  under  the  name  Armand  C.    Feichtmeir 
and  Company.     Appellant  was  President  and  owned  controlling  stock 
interest. 

a.  Fuller  Comissary  Company  was  incorporated  in 
1956.     A  majority  of  its  stock  was  owned  by  Armand  C.    Feichtmeir 
and  Company.     Fuller  Commissary  operated  a  camp  for  farm 
laborers  in  San  Diego  County.     In  1960,    Fuller  Commissary  changed 
its  name  to  San  Luis  Hey  Properties  [R.  T.    156-157]. 

b.  Maps,    Incorporated,    was  organized  in  1953.     The 


majority  of  its  stock  was  owned  by  appellant's  family.     From  1953 
to  1956,    Maps  engaged  in  the  business  of  housing  and  feeding  farm 
laborers  in  Blythe,   California.     In  1956,    appellant's  family  ac- 
quired total  ownership  of  the  stock  and  the  corporation  became 
inactive  until  approximately  1959  (H.  T.    151-154J. 

£.  Mission  Acres  is  a  partnership  formed  in  1959  by 

Fuller  Commissary  (San  Luis  Rey  Properties)  and  Maps,    Incorpo- 
rated.    Mission  Acres  was  formed  to  purchase  unimproved  land 
[R.  T.    157-158J. 

Pan  American  Underwriters,    Incorporated,    was  incorporated 
in  September,    1955;    appellant  was  president  and  owned  controlling 
stock  interest.     Pan  American  Underwriters  was  a  derivative  of 
the  sole  proprietorship  Armand  C.    Feichtmeir  and  Company.     Pan 
American  Underwriters  engaged  exclusively  as  an  insurance  agency 
handling  health  and  accident  insurance  for  agricultural  laborers. 

a.  Rancho  Armando  was  a  ranch  in  Imperial  Valley. 

In  December,    1961,    Rancho  Armando  was  incorporated  and  all  of 
the  stock  was  owned  by  Pan  American  Underwriters,    Incorporated. 

Pan  American  Underwriters  of  Arizona  was  incorporated 
in  1959  in  Arizona.     Pan  American  Underwriters  of  Arizona  was 
an  insurance  agency  handling  health  and  accident  insurance  for 
agricultural  laborers  [R.  T.    88]. 

Spa  Limited  was  appellant's  sole  proprietorship  created  in 
1953.     Spa  Limited  operated  as  a  lending  institution  on  chattel 
mortgages  and  was  actively  so  engaged  from  its  inception  until  1961 
[R.  T.    88-89]. 

6. 
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p.  A.  F.    was  a  shell  corporation  which  maintained  a  com 
mercial  checking  account  from  1957  through  1959  in  which  the 
appellant  deposited  his  personal  funds  (Exhibits  91-94). 

C.  Other  Investments 


On  September  3,    1959,    appellant  purchased  an  apartment 
house  in  Beverly  Hills  with  a  $60,  350.  00  deposit  in  escrow, 
$40,  350.  00  from  the  bank  account  maintained  by  P.  A.  F.    an  in- 
active corporation;    and  $20,  000.  00  comprised  of  four  cashier's 
checks,    each  in  the  amount  of  $5,  000.  00  purchased  on  four  consecu- 
tive days  at  four  different  banks  with  currency  (Exhibits  13-17,    92). 

In  1960,    appellant  invested  over  $40,  000.  00  in  Ellis  Middle- 
field  Associates,    a  joint  venture  engaged  in  land  development  in 
northern  California.     In  1961,    appellant  increased  his  investment 
by  $25,  000.  00.     This  sum  of  money  was  comprised  of  five  cashier's 
checks  for  $5,  000.  00  each,    purchased  at  five  different  banks  on  the 
same  date.     The  applications  therefor  show  that  four  of  said 
cashier's  checks  were  purchased  with  currency  (Exhibits  71-75). 

In  December,    1961,    appellant  paid  $35,  000.  00  for  a  half 
interest  in  a  trust  deed  on  property  known  as  the  Kobayshi  Ranch. 
Westmoreland,    California  [Exhibits  45-48]. 

Commencing  in  1957,    appellant  began  buying  municipal 
bonds  and  as  of  December  31,    1961,    his  investment  in  municipal 
bonds  totaled  $100,  589.  51  [Exhibits  100-108,    126). 

Corresponding  with  appellant's  increases  in  his  net  worth 
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were  his  investments  in  stocks  other  than  his  closely-held  businesses. 
His  investments  increased  in  value  from  $1,  786.  60  as  of  December 
31,    1950  to  $93,  775.  81  as  of  December  31,    1961  (Exhibits  100,    102- 
108,    110,    113-115,    117,    122-123,    128].     This  evidence  was  pro- 
duced from  eight  separate  brokerage  firms  and  seven  transfer 
agents. 

Appellant's  funds  on  deposit  started  at  $3.  42  on  December 
31,    1950,    and  increased  to  $19,  320.  31  as  of  December  31,    1961. 
In  tracing  appellant's  financial  history,    the  evidence  concerns 
seventeen  separate  banks  or  branches  throughout  California,    in 
San  Antonio,    Texas,    and  in  Mexico  City  (Exhibits  13,    14-17,    41, 
62-63,    71-75,    77-79,    83,    88,    91,    95,    97.    82,    101).     Illustrative 
of  the  exhaustive  investigation  are  Exhibits  100  and  101.     Hill 
Richards  brokerage  firm  recorded  the  serial  numbers  of  currency 
used  by  appellant  for  several  of  his  stock  purchases.     The  Govern- 
ment was  able  to  trace  $5,  500.  00  of  this  currency  to  its  inception, 
thereby  establishing  that  on  April  12,    1957,    January  3,    1958,    and 
September  5,    1958,    specified  new  $100.  00  notes  were  issued  by 
the  San  Antonio  Federal  Reserve  Bank  to  the  Frost  National  Bank 
in  San  Antonio,    Texas;    the  Frost  National  Bank  transferred  the 
money  to  the  Banco  Nacionale  in  Mexico  City,    and  within  a  matter 
of  months  of  each  transaction  this  money  was  being  spent  by  the 
appellant. 

As  part  of  the  evidence  of  appellant's  non-deductible  expendi- 
tures,   documents  were  produced  from  17  third-party  businesses 
[Exhibit  98]. 
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Perhaps  the  clearest  indication  of  appellant's  financial 
growth  is  that  in  the  early  1950s,    appellant  was  a  borrower.     That 
is,    in  order  to  purchase  a  $34,  000  home  and  an  automobile  he  had 
to  seek  financing  [Exhibits  26,    109,    128].     On  the  other  hand  as  of 
December  31,    1961,    appellant  was  a  lender  in  the  sum  of 
$80,  907.  86  [Exhibits  49,    57-60,    62]. 

D.  Trust 


Appellant's  mother  was  the  beneficiary  of  a  trust.     Stocks 
which  were  part  of  the  trust's  assets  in  1961,    were  included  in  the 
government's  net-worth  computation  as  appellant's  assets  [Exhibit 
128,    common  and  preferred  stock  other  than  closely  held  corpora- 
tion].    All  of  such  stocks  were  traced  to  purchases  by  appellant 
from  his  own  private  or  personal  funds  with  the  exception  of 
$499.22  [R.T.    662-670,    Exhibits  100,    102-108,    110-122]. 

Additionally,    appellant  reported  capital  gain  transactions 
for  trust  stock  on  his  1961  income  tax  return  [Exhibit  7].     Since 
said  stocks  originated  in  appellant's  personal  funds  they  are  properly 
includable  in  the  government's  net -worth  computation  as  either  an 
asset  or  a  non-deductible  expenditure  (gift).     Regardless  of  the 
designation  the  effect  is  the  same. 

E.  Non-Taxable  Sources 


The  government's  meticulous  investigation  negated  the 
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possibility  that  non-taxable  funds  such  as  loans,    gifts  or  inherit- 
ances,   accounted  for  appellant's  unreported  net  worth  increase  of 
$144,  000.     During  the  indictment  years,    appellant  received  no  gifts 
or  inheritances.     Appellant's  only  loan  was  for  the  purchase  of  the 
apartment  house  in  1959. 

The  families  of  appellant  and  his  wife  were  traced. 

Bennett  was  the  maiden  name  of  appellant's  wife,    Peggee 
Feichtmeir.     Mr.    and  Mrs.    Bennett  gave  the  following  gifts  to 
Peggee  Feichtmeir:     50  shares  of  AT&T  in  June  of  1947  (Exhibit 
110];    $5,  000  in  1944;    $5,  000  in  1945;    and  $10,  000  in  the  late 
1940's  [R.  T.    200,    213-215J. 

In  1950  Mr.    Bennett  died.     He  left  no  estate  having  trans- 
ferred his  assets  to  Mrs.    Bennett  prior  to  death. 

The  only  inheritance  received  by  Peggee  Feichtmeir  was 
$3,  000.  00  from  an  aunt  in  1948  [R.  T.    204]. 

Since  1950  the  surviving  members  of  the  Bennett  family 
consisted  of  Mrs.    Bennett  and  her  two  daughters,    Peggee  Feichtmeir 
and  Mrs.    Kirk  Mallory  [R.  T.    201].     At  the  time  of  trial  Mrs. 
Bennett  was  96  years  old  [R.  T.    217].     In  1959  all  of  Mrs.    Bennett's 
assets  were  placed  in  a  trust  and  her  son-in-law.    Kirk  Mallory, 
was  sole  trustee.     Since  1959  Mrs.   Bennett's  gifts  were  a  Christmas 
or  birthday  gift  of  a  nominal  value  [R.  T.    198-199). 

Kirk  Mallory  testified  that  he  and  his  wife  had  never  loaned 
money  to  the  appellant's  family.     The  Mallorys  had  never  borrowed 
money  from  the  appellant's  family.     The  Mallorys  had  never  engaged 
in  any  business  with  the  appellant's  family  [R.  T.    202]. 
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In  appellant's  family  there  were  no  gifts  or  loans  to  appel- 
lant [R.  T.    183-189,    193).     To  the  contrary,    appellant  loaned  money 
to  both  of  his  brothers,    part  of  which  appellant  wrote  off  as  an 
uncollectible  bad  debt  [R.  T.    182.    192J. 

Appellant's  father  died  in  January,    1940,    leaving  no  estate 
I  R.  T.    185-186|.     The  only  inheritance  received  by  appellant  was 
$190.00  from  an  uncle  in  1950  [R.  T.    186,    193). 

From  1951  to  the  time  of  trial  the  surviving  members  of 
the  Feichtmeir  family  consisted  of  appellant's  mother  and  two 
brothers  [R.  T.    185].     During  the  indictment  period  appellant  sup- 
ported his  mother  [  R.  T.    190,    193-194]. 

Thus,    the  evidence  established  that  from  1940  to  1950 
appellant  and  his  wife  received  over  $20,  000.  00  and  50  shares  of 
American  Telephone  and  Telegraph  constituting  non-taxable  funds. 
The  stock  is  contained  in  the  Government's  net  worth  computation 
[R.  T.    352].     To  the  extent  that  the  money  was  converted  into 
assets,    expenditures  or  reduction  of  liabilities,    it  would  also  be 
reflected  [R.  T.    351]. 

The  possibility  that  this  non-taxable  sum  was  a  reserve 
available  in  the  indictment  period  was  completely  negated  by  the 
Government's  proof  that  from  1950  to  1958,    appellant  expended 
over  $98,  000.  00  more  than  reported  funds  available.     It  should 
also  be  noted  that  appellant  never  claimed  that  he  saved  or  accumu- 
lated these  funds. 
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F.  Wilfullness 

The  record  is  replete  with  evidence  of  wilfulness  and  intent. 
The  pattern  of  understatement  and  the  substantiality  of  evaded  tax 
are  indicia  of  intent.     As  an  example,    appellant  evaded  over  80% 

of  his  correct  tax  liability  for  1959. 

During  the  indictment  period,    appellant's  currency  trans- 
actions totaled  $194,  725.  56  which  was  significantly  comparable  to 
his  unreported  income.     Appellant's  salary  checks  and  bank  accounts 
are  not  the  source  of  this  currency.     There  are  no  non-taxable 
sources.     The  currency  was  received  in  the  same  year  it  was 
expended  by  appellant.     It  is  logical  to  conclude  that  the  currency 
was  generated  by  undisclosed  business  interests.     This  fact  is 
corroborated  by  appellant's  efforts  to  avoid  detection  of  the  cur- 
rency.    For  example,    in  August,    1959,    appellant  purchased  four 
cashier's  checks,    each  in  the  amount  of  $5,  000.  00.     He  purchased 
each  check  with  currency  at  four  different  banks  on  four  consecutive 
days  [Exhibit  14-17].     On  another  occasion,    appellant  purchased 
five  cashier's  checks  each  in  the  amount  of  $5,  000.  00;    these  checks 
were  all  purchased  on  the  same  day  at  five  different  banks.     Four 
were  purchased  with  currency  and  the  application  for  the  fifth  check 
does  not  identify  the  funds  used  [Exhibits  71-75].     Another  device 
utilized  by  the  appellant  was  a  bank  account  in  the  name  of  P.  A.  F. 
P.  A.  F.    was  a  shell  corporation,    having  no  assets  or  business 
function.     Large  sums  of  cash  were  deposited  to  the  P.  A.  F.    account 

and  used  for  personal  expenditures  by  appellant  [Exhibit  92], 
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Consciousness  of  guilt  is  also  shown  by  his  statement  to  the 
Revenue  Agent  and  the  "funds  statement"  given  to  the  Special  Agent 
[R.T.    274,    30-31].     In  both  instances,   he  deliberately  attempted 
to  mislead  the  agents  by  claiming  accumulated  cash  was  the  source 
of  his  expenditures.     As  the  evidence  established  there  was  no 
unexpended  cash  accumulation. 

From  these  facts  one  can  conclude  that  appellant  intended 
to  evade  the  payment  of  taxes. 

IV 

ARGUMENT 


THE  DISTRICT  COURT  PROPERLY 
CONCLUDED  THAT  APPELLANT'S 
UNREPORTED  NET  WORTH  IN- 
CREASE WAS  TAXABLE  INCOME. 


The  Government  Satisfies  Its 
Burden  When  It  Disproves  the 
Existence  Of  a  Claimed  Non- 
Taxable  Source. 


The  crux  of  this  appeal  is  the  propriety  of  equating  the 
unreported  net  worth  increase  with  unreported  taxable  income. 
Holland  v.    United  States,    348  U.S.    121  (1954),   a  leading  case  on 
the  net  worth  method,    indicates  that  a  net  worth  case  is  vulnerable 
in  its  accuracy  of  computations,   yearly  allocation  of  increase, 
and  inference  of  taxability.     In  the  instant  case  appellant  stipulated 
to  substantially  all  of  the   items   comprising  his   net  worth. 
Although  this  impedes  demonstrating  the  meticulous  nature  of  the 
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Government's  investigation,    it  clearly  establishes  the  accuracy  of 
the  Government's  computations  as  well  as  proper  yearly  allocation. 
To  support  the  inference  of  taxability,    the  Holland  case,    supra, 
states  that  proof  of  a  "likely  source"  was  sufficient. 

Subsequently  in  Massei  v.    United  States,    355  U.  S.   595 
(1958),    the  Supreme  Court  determined  that  absence  of  non-taxable 
sources  rationally  supported  the  inference  of  taxability. 

On  the  quantum  of  proof  required  to  negate  non-taxable 
sources,    it  is  the  Government's  premise  that  in  claiming  one  non- 
taxable source,    the  appellant  has  refuted  the  other  non-taxable 
sources,    and  therefore  the  Government  has  met  its  burden  of  proof 
when  it  establishes  beyond  a  reasonable  doubt  the  falsity  of  appel- 
lant's claim.     Throughout  the  investigation,    appellant  claimed 
personally  and  through  his  counsel,    that  his  unreported  net  worth 
increases  were  the  result  of  accumulated  prior  earnings. 

On  June  12,    1962,    a  Revenue  Agent  questioned  appellant 
about  the  source  of  his  currency  expenditures.     Appellant  explained 
that  he  had  accumulated  currency  by  withdrawing  $500  a  month 
from  his  commercial  account  at  the  main  branch  of  the  Bank  of 
America  in  Los  Angeles  [R.  T.    274].     The  Government  completely 
refuted  this  explanation  by  showing  that  during  the  eleven  year 
period  from  January  1,    1951  through  1961,    the  appellant  made  only 
twelve  withdrawals  in  the  sum  of  $500  for  a  total  of  $6,  000  [Exhibit 
84].     Then  the  Government  proved  that  appellant's  currency  expendi- 
tures were  over  $90,000  for  1957  [Exhibits  85,    94,    97,    99,    100, 
103,    104];    over  $20,000  for  1958  [Exhibits  85,    100);    over  $100,000 
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for  1959  [Exhibits  14-17,    63,    85,    lOOj;    over  $19,  000  for  1960 
[Exhibits  80,    96,    105];    and  over  $43,000  for  1961   (Exhibits  61,    62. 
72-75].     Comparing  the  $6,000.00  cash  withdrawn  to  the  $272,000.00 
c:ash  expended,    it  is  clear  that  appellant's  explanation  of  cash 
accumulated  from  prior  years  is  false. 

In  April  of  1963,    appellant  again  offered  an  explanation  for 
his  expenditures.     At  this  time  the  investigation  was  being  conducted 
by  a  special  agent  or  criminal  investigator  and  the  appellant  had 
retained  an  attorney  to  represent  him  for  the  investigation.     The 
special  agent  was  given  a  "funds  statement"  to  establish  that  appel- 
lant's accumulated  funds  from  prior  reported  earnings  constituted 
a  cash  reserve  which  was  the  source  of  his  later  expenditures 
[Exhibit  81,    Report  R.  T.    30-31].     An  accountant  prepared  the 
"funds  statement"  from  appellant's  available  records  and  informa- 
tion supplied  by  appellant  [R.  T.    130-136].     Certainly  under  these 
circumstances,    any  false  statement  so  carefully  prepared  can  only 
be  construed  as  a  wilful  misrepresentation  by  appellant  calculated 
to  deceive  the  agents.     In  the  "funds  statement"  appellant  claimed 
that  for  1953  through  1957  he  had,    at  different  times,    cash  reserves 
which  totaled  over  $60,  000.     These  reserves  were  allegedly  derived 
from  available  reported  income.     To  negate  this  explanation,    the 
Government  established  that  during  the  seven  year  period  preceding 
the  first  indictment  year,    appellant  expended  over  $98,  000  more 
than  available  funds  as  reported  [Exhibit  128]. 

Utilizing  1957  as  an  example,    appellant  claimed  in  his  "funds 
statement"  that  he  had  a  cash  reserve  at  the  beginning  of  the  year 
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of  over  $28,  000,    and  that  he  received  over  $72,  000  during  1957, 
for  a  total  of  over  $100,  000.     Appellant  then  claimed  that  he  dis- 
persed over  $91,  000  during  1957,    resulting  in  a  cash  reserve  at  the 
end  of  the  year  of  over  $9,  000. 

It  is  interesting  that  appellant  admits  receiving  $72,  943.  11 
during  the  calendar  year  1957,    whereas  on  his  income  tax  return 
for  1957,    he  reported  an  income  of  $48,  580.  16.     Of  course  it  was 
necessary  to  admit  greater  earnings  in  pre-indictment  years  in 
order  to  result  in  the  cash  savings  claimed.     The  most  telling  fact 
is  that  the  Government  proved  that  in  1957,    appellant  dispersed  or 
expended  over  $165,  000,    rather  than  the  $91,  000  alleged  by  appel- 
lant [Exhibits  3,    94,    99,    128].     Thus  clearly  appellant's  carefully 
contrived  explanation  of  cash  savings  was  false. 

"Where  taxpayer  has  committed  himself  to  one 
specific  explanation  of  the  source  of  funds  expended, 
the  Government  should  not  be  required  to  waste  time  and 
resources  in  futilely  attempting  to  negate  possible  non- 
taxable sources  which  have,    in  effect,    been  denied  by 
taxpayer's  claim  of  a  particular  source.  "    Catling  v. 
C.   I.    R.  ,    286  F.  2d  139,    144  (4th  Cir.    1961). 

"It  is  well  settled,    however,    that  the  commis- 
sioner may  in  proceedings  such  as  these  are,    prove  a 
source  of  taxable  income  or  disprove  the  existence  of 
alleged  sources  of  non-taxable  funds.     Whereas  here, 
the  taxpayer  advances  as  a  defense  one  claim  of  a 
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non-taxable  source,    that  claim  negates  other  possible 
non-taxable  sources  and  the  commissioner  satisfies 
his  burden  when  he  disproves  the  existence  of  the 
claimed  source.  "    Ferris  v.   C.   L    R.  ,    317  F.  2d  333 
(2nd  Cir.    1963).     See  also  Commissioner  of  Internal 
Revenue  v.    Thomas,    261  F.  2d  643  (6th  Cir.    1958). 
These  decisions  were  civil  net  worth  tax  cases.     However,    in  a 
criminal  tax  evasion  case,    "...    the  prosecution  makes  out  a 
sufficient  case  to  go  to  the  jury,    if  the  evidence  would  have  been 
enough  in  a  civil  action;    the  only  difference  between  the  two  is  that 
in  the  end  the  evidence  must  satisfy  the  jury  beyond  any  reasonable 
doubt."    United  States  v.    Costello,    221  F.  2d  668.    671  (2nd  Cir. 
1955). 

Several  criminal  net  worth  tax  cases  have  also  determmed 
what  is  sufficient  negation  of  non-taxable  sources  in  the  absence  of 
a  likely  source.     They  have  held  that  the  taxpayers'  wilful  mis- 
representation of  non-taxable  receipts  logically  infers  an  effort  to 
conceal  unreported  taxable  income  during  the  indictment  years 
from  some  source. 

United  States  v.    Holovachka,    314  F.  2d  345 

(7th  Cir.    1963); 
United  States  v.    Ford.    237  F.  2d  57  (2nd  Cir.    1956); 
United  States  v.    Adonis.    221  F.  2d  717 
(3rd  Cir.    1955). 

The  burden  of  proof  rests  upon  the  Government  but  it  has 
met  its  burden  and  established  a  prima  facie  case  when  it  negates 
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the  non-taxable  source  claimed  by  appellant.     Information  as  to  the 
existence  of  non-taxable  sources  is  peculiarly  within  the  knowledge 
of  appellant  and  could  easily  have  been  presented  by  him.     He 
contends  nevertheless  that  the  possible  existence  of  non-taxable 
sources  creates  a  fatal  defect  in  the  Government's  case.     The 
Supreme  Court  has  stated,    however,    that  "the  general  rule  ...   is 
that  it  is  not  incumbent  ...    on  the  prosecution  to  adduce  positive 
evidence  to  support  a  negative  averment  the  truth  of  which  is 
fairly  indicated  by  established  circumstances  and  which  if  untrue 
could  readily  be  disproved  by  the  production  of  documents  or  other 
evidence  probably  within  the  defendant's  possession  or  control.  " 
Rossi  V.    United  States,    289  U.  S.    89,    91 -92  (1933)  and  cases  cited; 
VIII  Wigmore,    Evidence  (3rd  Ed.    1949),    Section  2273;    II  Id. 
Sections  285-291.     Certainly,    if  a  jury  may  weigh  the  failure  of  an 
accused  murderer  to  explain  recent  possession  of  property  of  the 
deceased,    if  it  may  draw  an  inference  of  guilt  from  the  unexplained 
possession  of  contraband  narcotics,    it  may  also  give  weight  to  the 
failure  of  an  accused  taxpayer  to  produce  evidence  of  the  value  of 
assets  which  allegedly  would  deprive  the  Government's  case  of 
substance. 

Wilson  V.    United  States,    162  U.S.    613  (1896); 

Yee  Hem  v.    United  States,    268  U.  S.    178(1925). 
The  force  of  a  prima  facie  case  may  not  be  defeated  by  "skillful 
concealment"  (United  States  v.   Johnson.    319  U.S.    503  (1943)).    or 
by  mere  conjecture  or  speculation  as  to  the  possible  existence  of 

undisclosed  assets. 

18. 


Banks  v.    United  States,    204  F.  2d  666 


(8th  Cir.    1953).    cert.   den.    346  U.  S.    Ji'.T 


2.  Appellee  Negated      All  Possible 

Sources  Of  Non-Taxable  Income. 


Section  63  of  Title  26,    United  States  Code  defines  taxable 
income  as  gross  income  minus  deductions. 

Section  61  of  Title  26,    United  States  Code  defines  gross 
income  as  all  income  from  whatever  source  derived. 

Sections  101  through  121  of  Title  26,    United  States  Code  set 
forth  those  items  excluded  from  gross  income.     An  examination 
thereof  shows  that  only  three  sections  have  any  application  to  the 
instant  case.     In  computing  unreported  taxable  income,    the  Govern- 
ment excluded  dividends  received  as  provided  in  Section  116  of 
Title  26,    United  States  Code  and  also  tax  exempt  interest  as  pro- 
vided in  Section  103  of  Title  26,    United  States  Code  [Exhibit  128). 
Section  102  of  Title  26,    United  States  Code  provides  that  gross 
income  does  not  include  gifts,    bequests,    devises  or  inheritances. 
As  described  in  the  Statement  of  Facts,    the  Government  conducted 
an  exhaustive  investigation  of  appellant  and  his  family.     The  results 
established  no  gifts  or  inheritances  during  the  indictment  years. 
From  1940  to  1950  appellant  and  his  wife  received  some  gifts  and 
inheritances  of  stock  and  money.     The  stock  is  contained  in  the 
Government's  net  worth  computation  [R.  T.    352].     To  the  extent 
that  the  money  was  converted  into  assets,    expenditui^es,    or 
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reduction  of  liabilities,    it  would  also  be  reflected  (R.  T.    3511.     The 
possibility  that  some  $20,  000  in  gifts  or  in  inheritances  constituted 
a  cash  accumulation,    on  hand  during  the  indictment  period,    was 
completely  negated  by  the  Government's  proof  that  from  1950  to 
1958,    appellant  expended  over  $98,  000  more  than  available  funds 
as  reported  [Exhibit  128]. 

Thus,    it  is  submitted  that  in  the  instant  case  appellee  has 
negatived  all  possible  sources  of  non-taxable  income. 


3.  The  Appellee  Produced  Evidence 

Of  Likely  Source. 


"  .    .    .    it  is  well  established  that  the  Government 
need  not  prove  the  specific  source  of  proved  increases 
in  net  worth  in  order  to  demonstrate  their  tax  char- 
acter as  income;     it  is  sufficient  for  it  to  prove  a 
'likely  source'  from  which  the  jury  could  reasonably 
find  that  the  net  worth  increase  sprang.  " 

United  States  v.    Sclafani,    265  F.  2d  408,    413 
(2nd  Cir.    1959); 

Holland  v.    United  States,    348  U.  S.    121; 

Armstrong  v.    United  States,    327  F.  2d  189 
(9th  Cir.    1964). 

In  this  case,    the  Government  established  that  during  the 
indictment  period  appellant  had  interests  in  eight  operating 


businesses  plus  investments  in  real  estate,    trust  deed,   joint  ven- 
ture and  stocks  and  bonds.     As  part  of  the  evidence  it  was  also 
shown  that  appellant  was  receiving  money  from  Mexico  indicating 
an  undisclosed  Mexican  business  source  [Exhibits  100-101).     Books 
and  records  were  maintained  only  for  the  corporations.     Appellant 
did  not  keep  a  personal  set  of  books  for  his  other  businesses  or 
investments  [R.  T.    66-67]. 

Admittedly,    the  Government  did  not  detect  any  specific 
false  entries  in  the  corporate  records,    however,    the  existence  of 
other  income  producing  businesses  and  investments  for  which  the 
appellant  maintained  no  books  would  seem  to  establish  a  likely 
source.     The  Court  could  thus  conclude  on  the  basis  of  the  entire 
evidence  that  appellant's  new  affluence  during  the  prosecution  years 
must  have  come  from  these  businesses  and  investments  and  there- 
fore was  income  unreported  on  his  tax  returns.     Barsky  v.    United 
States,    339  F.  2d  180  (9th  Cir.    1964). 


B.  CONSTITUTIONAL  RIGHTS  OF   THE 

APPELLANT   WERE    NOT   VIOLATED 
WHEN    HE    VOLUNTARILY    MADE 
STATEMENTS   TO   A    REVENUE  AGENT. 


On  June  12,    1962,    in  appellant's  office,    he  and  his  accountant 
met  with  Revenue  Agent  Akola.     The  Revenue  Agent  did  not  advise 
appellant  of  the  right  to  remain  silent  under  the  Fifth  Amendment 
or  of  a  right  to  counsel.     During  this  meeting  appellant  made  false 
statements  concerning  the  source  of  his  expenditures.     Appellant 
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contends  that  these  statements  were  obtained  in  violation  of  the 
Fourth,    Fifth  and  Sixth  Amendments  and  should  not  have  been 
admitted  into  evidence.     The  Government  submits  that  this  Issue 
is  controlled  by  Kohatsu  v.    United  States,    351  F.  2d  898  (9th  Cir. 
1965),    cert,    den.    384  U.S.    1011. 

"We  find  nothing  in  the  Escobedo  opinion  or  its 
'philosophy'  which  would  impose  this  duty  (to  inform 
a  taxpayer  of  the  criminal  nature  of  the  investigation 
and  his  right  to  remain  silentj,  upon  Revenue  Agents 
during  their  investigation  of  a  taxpayers'  tax  returns 
and  records.  " 

Kahatsu  v.    United  States,    supra; 
See  also: 

Rickey  v.    United  States,    360  F.  2d  32  (9th  Cir.    1966); 
United  States  v.    Spomar.    339  F.  2d  941 
(7th  Cir.    1964). 
Appellant  seeks  to  distinguish  Kahatsu  by  relying  on  Section 
7602  of  Title  26,    United  States  Code,    and  the  existence  of  an  in- 
formant's letter. 

The  Revenue  Agent  did  not  compel  the  appellant     to  appear, 
produce  records,    or  give  testimony.     The  provisions  of  Section 
7602  of  Title  26,    were  not  used  and  it  is  inapplicable.     Smith  v. 
United  States,    250  F.    Supp.    803  (D.  C.    New  Jersey  1966). 

The  existence  of  an  informant's  letter  is  immaterial.     The 
examination  was  being  handled  by  a  Revenue  Agent  whose  duties 
concerned  tax  liability  from  a  civil  aspect.     A  special  agent  or 
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criminal  investigator  had  not  been  assigned  or  even  consulted 
[R.  T.    267].     When  the  matter  was  subsequently  referred  to  the 
Intelligence  Division  appellant  secured  the  representation  of  counsel. 
The  appellant,    through  his  counsel,    continued  to  cooperate  and 
supply  additional  information. 

In  the  specification  of  errors,    appellant  cites  the  admission 
of  exhibits  obtained  from  the  appellant  by  the  special  agent  as 
error.     He  presents  no  argument  on  this  point.     These  records 
were  obtained  with  the  permission  of  appellant's  counsel  (R.  T.    28- 
30].     There  was  no  violation  of  any  of  appellant's  constitutional 
rights. 

V 

CONCLUSION 

For  the  reasons  stated,    the  judgment  of  the  District  Court 

should  be  affirmed. 

Respectfully  submitted, 

MANUEL   L.    REAL, 

United  States  Attorney, 

ROBERT   L.    BROSIO, 

Assistant  U.    S.    Attorney, 
Chief,    Crinninal  Division, 

JO  ANN   DUNNE, 

Assistant  U.    S.    Attorney, 

Attorneys  for  Appellee, 
United  States  of  America. 
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No.  20931 
IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Armand  C.  Feichtmeik, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


Appeal  From  the  United  States  District  Court  for  the 
Central  District  of  California. 


APPELLANT'S  REPLY  BRIEF. 


Statement. 

The  Appellee's  brief  makes  five  principal  points  to 
support  its  conclusion  that  the  evidence  supports  the 
verdict.  These  points  are : 

(1)  The    Appellee    established    an    increase    in    net 
worth  which  was  not  from  non-taxable  sources. 

(2)  The  Appellee  negated  all  possible  sources  of  non- 
taxable income. 

(3)  The    Appellee    produced    evidence    of    a    Hkely 
source  of  taxable  income. 

(4)  The   Appellee   established    willfulness   to   defeat 
and  evade  income  tax. 

(5)  The  Appellee  did  not   violate  the  Constitutional 
Rights  of  the  Appellant. 

The  Appellant's  contentions  are: 
(1)  The  Appellee  has  not  established  an  increase  in 
net  worth  from  taxable  sources. 
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(2)  The  Appellee  has  not  negated  all  possible  sources 
of  non-taxable  income. 

(3)  The   Appellee   has   not   produced   evidence   of   a 
likely  source  of  taxable  income. 

(4)  The  Appellee  has  not  established  willfulness  to 
defeat  and  evade  income  tax. 

(5)  The    Appellee     did     violate     the     Constitutional 
Rights  of  the  Appellant. 

Appellee's  brief  (p.  3)  states:  "The  evidence  estab- 
lished Appellant's  net  worth  as  follows:  .  .  .".  A  sched- 
ule of  the  net  worth  is  there  set  forth. 

All  that  the  evidence  did  was  to  establish  the  Gov- 
ernment's computation  of  the  Appellant's  net  worth  as 
of  the  end  of  each  year.  The  Government's  computa- 
tions are  fraught  with  mistakes  including  errors  in 
copying  and  arithmetic  (Appx.  C). 

Appellee's  brief,  page  4,  also  states  the  Government 
"proved"  computations  of  Appellant's  corrected  income 
and  corrected  tax  liability  for  the  indictment  years 
1958,  1959,  1960  and  1961.  The  Government  did  no 
more  than  introduce  evidence  of  its  computations  of 
alleged  corrected  income  and  corrected  tax  liability.  In 
fact,  the  Appellant  was  acquitted  of  the  charge  made 
in  the  indictment  with  reference  to  the  years  1958  and 
1960. 

Such  loose  generalized  statements  and  others  through- 
out the  Appellee's  brief  ignore  the  all  inclusive  issue 
to  wit:  Has  it  been  established  beyond  a  reasonable 
doubt  that  there  was  a  willful  omission  of  taxable  in- 
come in  the  years  1959  and  1961. 

"Increases  in  net  worth,  standing  alone  cannot 
be  assumed  to  be  attributable  to  currently  taxable 
income." 

Holland  v.    United  States,   348   U.S.    121,    136 
(1954). 


ARGUMENT. 

I. 

The  Appellee  Has  Not  Established  an  Increase  in 

Net  Worth  Which  Was  From  Taxable  Sources. 

The  items  of  assets  and  liabilities  computed  by  the 
Appellee  are  set  forth  in  Exhibits  82,  127  and  128. 
A  considerable  number  of  the  items  are  stipulated,  how- 
ever, the  Appellant  did  not  and  has  not  stipulated  to 
the  accuracy  and  completeness  of  the  computations  of 
the  accumulations  of  currency  and  the  cost  of  non- 
taxable municipal  bonds  and  common  stocks  owned  by 
the  Appellant  at  the  various  dates.  Discussion  of  this 
is  contained  in  the  record  [R.  T.  102-107].  (Appx. 
A,  attached  hereto). 

In  addition,  the  stipulation  concerning  the  net  worth 
schedule  [Ex.  82,  R.  T.  102-107],  leaves  open  the 
l^ossibility  that  prior  to  the  indictment  years  the  Ap- 
pellant had  additional  assets  in  the  form  of  accumula- 
tions of  currency,  municipal  bonds,  and  common  pre- 
ferred stocks  and  additional  liabilities  [R.  T.  104-107]. 

There  was  no  testimony  that  there  were  no  assets 
or  liabilities  other  than  those  shown  on  Exhibit  82. 
"The  essential  proof  of  no  other  assets  is  the 
cornerstone  of  the  evidence  of  the  government ; 
that  cornerstone  being  faulty,  the  whole  edifice  is 
so  weakened  as  to  be  undependable  as  proof  of 
the  guilt  beyond  all  reasonable  doubt." 

United  States  v.  Feuivick  (7th  Cir.,  1949),  177 
F.  2d  488,  492  [5-7]. 


II. 

The  Appellee  Has  Not  Negated  All  Possible  Sources 
of  Non-Taxable  Income. 

On  page  1  of  Appellee's  brief,  under  the  heading 
"Topical  Index",  it  states : 

1.      The    Government   satisfies   its   burden   when    it 

disproves  the  existence  of  a  claimed  non-taxable 

source. 

This  statement  is  not  applicable,  to  this  case  for  the 
reason  that  the  Appellant  did  not  claim  a  non-taxable 
source  to  the  exclusion  of  all  other  sources.  The  Ap- 
pellant did  nothing  more  than  make  some  extra-judicial 
statements  indicating  where  and  how  certain  currency 
had  been  secured  for  certain  expenditures. 

In  sub-paragraphs  2  and  3  of  the  Topical  Index  on 
page  1,  the  Appellee  stated  that  all  possible  sources 
of  non-taxable  income  had  been  negated.  This  statement 
is  vigorously  denied  and  is  not  supported  by  the  evi- 
dence produced  at  the  trial. 

The  Appellee's  brief,  page  14  states,  "Throughout 
the  investigation.  Appellant  claimed  personally  and 
and  through  his  counsel,  that  his  unreported  net  worth 
increases  were  the  result  of  accumulated  prior  earn- 
ings." 

The  record  does  not  support  that  statement. 

When  the  investigating  agents  obtained  the  Appel- 
lant's statement  in  this  matter,  they  were  not  seeking 
an  explanation  of  the  net  worth  increases.  Revenue 
Agent  Helmer  F.  Akola,  a  Government  witness,  tes- 
tified concerning  a  conversation  he  had  with  the  Ap- 
pellant on  June  12,  1962  [R.  T.  264].  He  asked  the 
Appellant  for  the  source  of  the  currency  used  in  a 
$40,000  deposit  to  a  bank  account  and  in  the  pur- 
chasing of  four  $5,000  cashiers  checks  [R.  T.  273]. 
No  mention  was  made  of  net  worth  increases. 


— 5— 

The  A])|)cllaiil  iiulicatcfl  that  it  harl  hccn  his  prac- 
tice to  withdraw  $5(X)  a  month  in  currency  from  his 
commercial  account  and  to  place  the  currency  in  a  safe 
deposit  box,  but  that  he  was  unable  to  specify  a  source 
for  the  particular  transactions  with  which  the  ag^ent 
was  concerned  and  he  expected  to  explain  the  matter 
within  a  few  days  [R.  T.  274].  The  conversation  of 
June  12,  1962.  is  at  the  most  an  ambiguous  and  equiv- 
ocal claim  of  non-taxable  source.  It  is  certainly  clear 
that  neither  the  investigating-  apent  nor  the  Appellant 
believed  that  the  conversation  amounted  to  an  assertion 
by  the  Appellant  that  currency  from  a  safe  deposit 
box  was  the  exclusive  source  of  his  net  worth  increases. 

On  page  \S  of  its  brief,  the  Appellee  states  that 
in  April  of  196vS.  Appellant  again  offered  an  explana- 
tion of  his  expenditures.  The  explanation  relied  upon 
is  Exhibit  81,  the  so-called  "Fund  Statement".  That 
document,  like  the  June  12,  1962  conversation,  was 
prepared  in  response  to  an  inquiry  regarding  the  same 
two  currency  transactions  [R.  T.  58-60  and  R.  T.  30]. 
Furthermore,  Exhibit  81  only  purports  to  cover  the 
taxable  years  1953  through  1957.  none  of  which  were 
included  in  the  Indictment. 

Marshall  G.  Groener.  the  Government  witness  who 
prepared  Exhibit  81,  testified  on  direct  examination 
that  some  of  the  figures  on  the  statement  were  not 
accurate.  The  inaccuracy  became  apparent  when  addi- 
tional records  were  acquired  after  the  statement  was 
made  [R.  T.  137]. 

To  support  its  assertion  that  it  was  not  required  to 
negative  oil  possible  sources  of  non-taxable  income  be- 
cause the  Appellant  had  claimed  a  non-taxable  source 
for  his  alleged  net  worth  increases,  the  Government 
cites  cases  which  apply  the  rule,  "Where  a  taxpayer 
has  committed  himself  to  one  specific  explanation  of 


the  source  of  funds  expended  .  .  ."  and  where  the  de- 
fendant said  he  had  received  no  other  funds  from  a 
non-taxable  source.  Gatliug  v.  Commissioner  (4th  Cir., 
1961),  286  F.  2d  139,  141:  United  States  v.  Holovcu- 
cJika  (7th  Cir.,  1963),  314  F.  2d  345,  353. 

Apart  from  the  June  12,  1962  conversation  and  Ex- 
hibit 81,  there  is  nothing-  in  the  record  regarding  any 
claim  by  the  Appellant  of  a  non-taxable  source.  Neither 
the  June  12,  1962  conversation  nor  Exhibit  81  can  be 
construed  to  commit  the  Appellant  to  one  specific  ex- 
planation of  the  source  of  all  funds  expended  during 
the  indictment  years.  The  Appellant  never  stated  that 
he  had  received  no  other  funds  from  a  non-taxable 
source. 

Even  if  the  inferences  drawn  by  the  Appellee  from 
the  June  12,  1962  conversation  and  Exhibit  81  are  cor- 
rect, they  cannot  serve  as  a  substitute  for  proof  that 
all  possible  sources  of  non-taxable  income  have  been  neg- 
atived because  the  conversation  and  the  Exhibit  con- 
stitute non-judicial  admissions  which  are  inadmissible 
unless  corroborated  by  independent  evidence  of  the 
crime  charged.  Smith  v.  United  States  (1954),  348 
U.S.  147;  United  States  v.  Calderon  (1954),  348  U.S. 
160.  There  is  no  independent  evidence  in  the  record 
of  this  case  to  show  that  the  crime  of  tax  evasion  has 
occurred. 

Throughout  the  years  the  Appellant  has  reported 
and  paid  a  tax  on  very  substantial  profits.  Some  of 
the  investments  were  undoubtedly  made  from  this 
large  income,  but  no  claim  was  ever  made  that  this 
was  the  sole  source  of  the  assets  comprising  Appel- 
lant's net  worth. 

Thus,  this  is  not  a  case  where  the  Government's 
burden  to  negate  all  possible  sources  of  non-taxable 
income  can  be  satisfied  by  sources  claimed  by  the  Ap- 
pellant. 
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Ap^ain,  on  ]y.i^(.-  ^  of  Ajjpcllcc's  brief,  iinrlcr  the  title 
of  "Statement  of  Facts",  the  statement  is  marie  that 
the  Governmciif  net^Mted  the  possibility  that  non-taxable 
funds  were  the  source  of  the  Appellant's  unreported 
net  worth,  "thus  logically  concludinp;^  that  the  net  worth 
increases  were  derived  from  some  taxable  source".  It  is 
the  position  of  the  Appellant  that  the  Government  has 
not  negated  all  possible  sources  of  non-taxable  income 
as  is  required  under  the  decision  of  the  Supreme  Court 
in  the  case  of  Massci  v.  United  States,  335  U.S.  595 
(1958).  Tt  has  not  even  negated  some  obvious  sources. 

As  pointed  out  in  this  Appellant's  opening  brief, 
page  20,  the  District  Court  indicated  it  was  entirely 
possible  for  the  Appellant  to  have  had  non-taxable 
sources  of  income,  particularly  loans  [R.  T.  106-107]. 
In  addition  to  the  factual  distinctions,  the  courts  have 
clearly  not  used  Rossi  v.  United  States  (1933).  289 
U.S.  89  in  determining  the  requirements  of  a  prima 
facie  case  in  tax  evasion  prosecutions.  See  Discussion  of 
Rossi,  A  pp.  B. 

In  Holland  2'.  United  States,  348  U.S.  121.  138 
(1954),  the  Court  used  Rossi  to  indicate  that  if  the 
Government  could  show  a  likely  source  of  taxable  in- 
come it  was  not  necessary  to  go  further  and  negative 
the  many  possible  non-taxable  sources  of  income.  The 
Massei  case,  supra,  held  that  where  no  likely  source 
of  taxable  income  could  be  shown  and  where  there  was 
no  undisclosed  business,  the  Government  could  prove 
the  case  by  negativing  all  possible  non-taxable  sources. 
A  careful  review  of  the  Massei  case  will  show  that 
Rossi  and  related  cases  cannot  be  applied  to  relieve  the 
Appellee  in  this  case  of  the  burden  to  negative  all 
possible  non-taxable  sources  of  income.  The  trial  in 
Massei  resulted  in  a  conviction.  On  the  defendant's  ap- 
peal,  the    1st   Circuit   reversed   on   the  ground   that   no 


likely  source  of  taxable  income  had  been  proven.  Massei 
V.  United  States  (1st  Cir.  1957),  241  R  2d  895,  905. 
The  case  then  reached  the  Supreme  Court  on  petition 
of  the  Government.  That  Court  affirmed  the  action  of 
the  1st  Circuit  was  a  per  curiam  opinion  indicating 
that  if  no  likely  source  of  taxable  income  could  be 
shown,  the  defendant  could  be  convicted  if  all  possible 
sources  of  non-taxable  income  are  negatived. 

The  case  of  Yee  Hem  v.  United  States,  268  U.S. 
178  (1925)  to  which  reference  is  made  on  page  18  of 
the  Appellee's  brief,  has  no  application  to  the  factual 
situation  in  this  Appellant's  case.  The  Yee  Hem  case 
involved  illegal  possession  of  opium.  It  was  decided  ad- 
versely to  the  defendant  because  of  a  specific  provision 
in  the  Statute  of  a  legal  presumption  that  possession 
was  in  violation  of  law  unless  acceptable  explanation 
was  made  to  the  contrary.  In  its  opinion,  the  Court 
stated : 

"Every  accused  person,  of  course,  enters  upon 
his  trial  clothed  with  the  presumption  of  inno- 
cence. But  that  presumption  may  be  overcome, 
not  only  by  direct  proof,  but.  in  many  cases,  when 
the  facts  standing  alone  are  not  enough,  by  the 
additional  weight  of  a  countervailing  legislative 
presumption." 

In  the  Appellant's  case  we  have  no  countervailing  leg- 
islative presumption  to  shift  the  burden  of  proof.  Fur- 
thermore. Yee  Hem.  is  cited  in  Holland,  supra,  at  pages 
138-139,  to  indicate  that  the  burden  does  not  shift  to 
the  defendant  until  the  Government  has  made  a  prima 
facie  case. 

Wilson  V.  United  States,  162  U.S.  613  (1896)  cited 
on  page  18  of  Appellee's  brief  was  a  murder  case  in 
which  defendant  had  been  convicted  and  sentenced  to  be 
hanged.  An  examination  of  the  case  at  page  616  indi- 
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rates  tliril  Wilson  after  his  arrest  was  broiipcht  before 
one  T.  I'.  Cicor^c  a  Unitcfl  States  Commissioner  where 
iu'  was  examined  al  l('njj;-th.  The  f|tiestir)ns  and  an- 
swers were  taken  down  and  later  offered  at  his  trial 
as  a  confession. 

Wilson  did  not  testify  at  the  trial  Init  in  the  h'pht 
of  the  statements  he  had  previously  made  and  the  ex- 
planations he  had  made  when  before  the  United  States 
Commissioner,  the  court  ruled  that  the  existence  of 
blood  stains  at  or  near  a  ])lace  where  violence  has  been 
inflicted  is  relevant  and  admissible  in  evidence  and  if 
not  satisfactorily  explained  may  be  regarded  by  the 
jury  as  circumstances  in  determining  whether  or  not  a 
murder  lias  been  committed. 

Clearly  there  is  a  rational  connection  between  the  ex- 
istence of  blood  stains  and  the  possible  existence  of 
a  murder.  However,  in  the  Appellant's  case  there  is  no 
rational  connection  between  the  alleged  increase  in  net 
worth  and  tlic  existence  of  unreported  income  because 
the  Appellee  failed  to  prove  a  likely  source  or  to  nega- 
tive non-taxable  sources  (see  App.  Br.  pp.  10-14). 

The  Appellant's  Opening  Brief  on  pages  20  through 
21,  contains  a  detailed  argument  supported  by  refer- 
ences to  the  record  that  loans  were  a  probable  (not 
merely  possible)  source  of  non-taxable  income  which 
was  apparent  to  the  Government  during  the  trial  and 
which  was  an  obvious  "lead"  which  should  have  been 
checked  out  by  the  investigating  agents.  Apart  from 
the  assertion  that  the  minimum  amount  of  Appellant's 
liabilities  during  the  indictment  years  was  $80.56  [R. 
T.  106],  the  record  is  utterly  devoid  of  any  showing 
that  the  agents  checked  to  see  if  there  were  additional 
loans  during  the  indictment  years.  Certainly,  if  the 
Government's  net  worth  computation  is  not  specific  as 
to  the  amount  of  liabilities,  it  cannot  be  said  that  the 
net  worth  computation  is  reliable. 
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The  Government  introduced  no  evidence  that  the 
amounts  shown  on  Exhibit  82  represented  the  only 
h"abilities.  municipal  bonds  and  common  and  preferred 
stocks  other  than  closely  held  corporations.  The  Gov- 
ernment slides  over  this  point  without  mentioning  loans 
except  on  pap^es  9  and  10  of  the  so-called  "Statement 
of  Facts",  where  there  is  the  unsupported  statement 
that  the  Government's  investigation  negated  the  pos- 
sibility that  non-taxable  funds,  such  as  loans,  could  ac- 
count for  the  net  worth  increases. 

On  page  11  of  the  Appellee's  brief,  it  is  noted  ".  .  . 
that  Appellant  never  claimed  that  he  saved  or  accum- 
ulated these  funds".  The  possible  fact  that  he  never 
made  such  a  claim  to  the  examining  officers  is  by  no 
means  an  indication  that  he  ".  .  .  never  claimed  that 
he  saved  or  accumulated  these  funds". 

At  the  bottom  of  page  9,  Appellee's  brief  states 
that  the  Government's  "meticulous  investigation  ne- 
gated the  possibility  that  non-taxable  funds  such  as 
loans,  gifts  or  inheritances  accounted  for  Appellant's 
unreported  net  worth  increase  of  $144,000.00".  The 
conclusion  to  be  drawn  from  the  record  is  that  the 
examining  agent  did  not  make  the  intensive  and  ex- 
haustive investigation  required  by  the  guide  lines  set 
forth  in  such  cases  as  United  States  v.  Adonis  (3rd 
Cir.,  1955),  221  F.  2d  717,  or  United  States  v.  Ford 
(2nd  Cir.,  1956),  237  F.  2d  57  and  other  cases  in 
which  net  worth  approach  has  been  used. 

Further,  Appellee's  brief  states :  "During  the  indict- 
ment years.  Appellant  received  no  gifts  or  inheritances. 
Appellant's  only  loan  was  for  the  purchase  of  the 
apartment  house  in  1959."  There  is  nothing  in  the  evi- 
dence to  support  such  statements  to  negate  the  pos- 
sibility of  gifts  or  inheritances  received  in  the  indict- 
ment years  or  to  negate  the  possibility  of  additional 
loans  at  various  times  during  the  indictment  years. 
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Tlie  evidence  is  rlenr  that  llie  I'ennett  family  was 
well-to-do  and  had  lived  for  many  years  in  Des  Moines, 
Towa  [R.  T.  204].  Mr.  P.ennett  died  in  1950;  prior 
(()  this  time  he  had  embarked  on  a  program  of  trans- 
ferring his  assets  and  in  1950  when  he  died  he  left 
no  estate.  Tt  is  known  that  some  of  his  assets  were 
transferred  to  Mrs.  l^)ennett  prior  to  his  death  but 
there  is  no  evidence  in  the  record  to  indicate  that  he 
had  not  transferred  some  of  his  assets  to  Mrs,  Pepg^ee 
Feichtmeir  in  addition  to  the  transfers  with  which  Mr. 
Kirk  Mallory  (Mrs.  Bennett's  Trustee)  subsequently 
became  familiar.  There  is  nothinj^f  in  the  evidence  to  in- 
dicate that  the  examining  officers  conducted  any  in- 
vestigation of  the  Bennett  family  or  of  the  public 
records  in  Des  Moines.  Towa,  concerning  such  pos- 
sibilities. 

III. 

The  Appellee  Has  Not  Produced  Evidence 

of  a  Likely  Source. 

Beginning  on  page  5  of  the  Appellee's  brief,  under 
the  title  "A])pellant's  Business  Interests",  the  Appellee 
lists  the  enterprises  in  which  the  Appellant  was  en- 
gaged. The  listing  of  Appellant's  businesses  does  not 
indicate  a  source  of  omitted  taxable  income.  The  busi- 
nesses were  quite  successful  and  almost  completely  sole- 
ly owned  by  the  Appellant.  There  is  no  evidence  that 
the  businesses  were  conducted  improperly  or  that  they 
had  improperly  reported  income  on  their  tax  returns. 
There  is  no  evidence  that  the  businesses  received  in- 
come in  currency  nor  evidence  of  diverted  funds  from 
the  businesses  to  the  Appellant. 

On  page  8  of  Appellee's  brief,  as  part  of  its  dis- 
cussion under  the  title  "(^thcr  Investments"  (p.  7). 
there  appears  a  carefully  worded  misleading  statement. 
The  statement  is  as   follows:   "In  tracing  the  Appel- 
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lant's  financial  history,  the  evidence  concerns  17  sep- 
arate banks  or  branches  throup^hout  CaHfornia.  in  San 
Antonio.  Texas  and  in  Mexico  City  (Exhibits  13.  14- 
17,  41.  62-63,  71-75.  77-79,  83,  88,  91.  95.  97,  82, 
101)".  The  Appellant  did  not  have  any  bank  accounts 
in  San  Antonio,  Texas;  he  did  not  have  a  bank  ac- 
count in  Mexico  City  or  in  any  other  place  in  Mexico 
and  there  is  no  evidence  to  the  contrary  in  the  record. 
By  reference  to  the  Exhibits,  it  will  be  seen  that  they 
relate  largely  to  individual  cashiers'  checks,  individual 
bank  deposit  tickets,  individual  bank  signature  cards 
and  individual  bank  withdrawal  orders  from  personal 
as  well  as  business  bank  accounts.  In  addition.  Exhibit 
82  consists  of  the  front  page  of  the  Bill  of  Particu- 
lars and  Exhibit  101  relates  to  the  Federal  Reserve 
records  of  the  issuance  of  certain  Federal  Reserve 
Notes. 

The  Appellee  admits  on  page  21  of  its  brief  that  there 
are  no  false  entries  in  the  records  of  the  various  cor- 
porations in  which  the  Appellant  is  interested.  But 
the  Appellee  urges  that  the  Appellant  maintained  no 
books  for  certain  businesses  and  that  therefore  a  likely 
source  can  be  inferred.  The  Appellee  does  not  designate 
the  volume  and  page  of  the  transcript  from  which 
this  statement  can  be  drawn.  The  facts  are  that  there 
were  records  of  all  of  his  transactions  in  the  business 
office  of  the  Appellant  except  those  that  pertained  to 
his  personal  investments  in  stocks  and  bonds  and  to 
his  personal  living  expenditures.  Appellant  maintained 
records  of  personal  investments  consisting  of  cancelled 
checks,  checkstubs  and  a  loose  leaf  booklet  [R.  T.  67]. 

The  Appellee  for  some  reason  cited  the  case  of  Barsky 
V.  United  States,  339  F.  2d  180  in  support  of  its 
contention  that  a  likely  source  can  be  inferred.   It  is 
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respectfully  submitted  that  tlu-  facts  anrl  circumstances 
of  the  Ihirsky  case  arc  so  far  removed  from  the  situa- 
tion with  which  wc  arc  here  conrerned  that  it  has  no 
application  whatever. 

Appellee  on  pajj^e  21  states,  ".  .  .  it  was  also  shown 
that  Appellant  was  receivini,'-  money  from  Mexico,  in- 
dicatinjTf  an  undisclosed  Mexican  business  source."  That 
statement  is  entirely  false.  All  the  testimony  pertain- 
ing^ to  the  Mexican  currency  transaction  was  from  the 
Government's  witness,  Julius  T..  Haufler  fR.  T.  254- 
260].  This  testimony  can  be  summarized  as  follows: 

Mr.  Haufler  is  a  clerk  in  the  Federal  Reserve  Rank- 
in San  Antonio.  Texas.  On  three  separate  occasions 
he  observed  transactions  in  which  the  Frost  National 
Bank  of  San  Antonio,  Texas  obtained  new  currency  in 
the  form,  of  $100  bills  from  the  Federal  Reserve  Rank 
and  in  Mr.  Hauflcr's  presence  delivered  the  currency  to 
a  representative  of  Banco  Nacionale  of  Mexico  City. 
These  three  withdraw^als  were  in  the  following  amounts : 
$1,999,000.00;  $1,700,000.00;  and  $1,915,000.00.  Ob- 
viously they  were  made  in  the  course  of  normal  bank- 
ing transactions  which  in  no  way  related  to  the  Ap- 
pellant. 

Some  of  the  same  currency  was,  according  to  the 
record,  expended  by  the  Appellant  when  he  purchased 
stocks  at  intervals  as  short  as  one  and  one-half  months 
and  as  long  as  two  years  and  three  months  after  the 
transfer  from  the  Federal  Reserve  Bank  in  San  An- 
tonio to  the  Frost  National  Bank  and,  in  turn,  to  the 
Banco  Nacionale.  There  is  not  a  single  scrap  of  evi- 
dence in  the  record  from  which  one  could  infer  that 
the  Appellant  had  any  connection  whatsoever  with  the 
Banco  Nacionale.  or  its  representative,  or  the  Federal 
Reserve  Bank,  or  Mr.  Haufler.  There  is  absolutely  noth- 
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ing  to  show  that  the  Appellant  received  the  currency 
from  anyone  in  Mexico,  or  that  he  had  a  Mexican 
business.  There  is  nothing  insidious  in  the  fact  that 
the  Appellant  used  currency  in  Los  Angeles  which  at 
one  time  may  have  been  in  Mexico. 

This  court  should  take  judicial  notice  of  the  fact 
that  currency  transferred  to  foreign  countries  sooner 
or  later  is  returned  to  domestic  use  in  this  country. 

It  is  respectfully  submitted  that  no  unfavorable  in- 
ference is  to  be  drawn  from  the  fact  that  the  Appel- 
lant frequently  converted  salary  and  other  checks  into 
currency  and  accumulated  this  currency  for  emergency 
purposes  and  favorable  purchasing  leverage  in  connec- 
tion with  business  transactions.  On  the  date  (1)  that 
the  Appellant  was  interviewed  by  Revenue  Agent  Akola, 
they  went  together  to  a  safe  deposit  box  where  a  bundle 
of  currency  was  found,  the  exact  amount  of  which  was 
not  determined  by  the  Agent,  but  which  was  topped 
by  a  hundred  dollar  bill.  There  is  no  support  for  the 
statement  currency  was  received  in  the  same  year  it 
was  expended  by  the  Appellant  and  no  reference  to 
the  transcript  appears  in  the  Appellee's  brief.  It  is 
nothing  less  than  fantastic  for  Government  Counsel 
to  contend  "that  the  currency  was  generated  by  un- 
disclosed business  interests".  Considering  the  time  in- 
volved in  the  investigation  of  this  case  and  the  ex- 
tent of  the  available  trained  and  skilled  manpower,  it 
is  incredible  for  one  to  believe  that  if  the  Appellant 
was  engaged  in  any  business  other  than  that  which 
has   been   disclosed   in   the   records   of   this   case,   that 
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the  Intcllip^cncc  Division  of  the  hilcnial  Revenue  Serv- 
\cc  of  the  United  Slates  Government  would  be  unable 
to  find  it. 

TV. 

The  Appellee  Has  Not  Established   Willfulness  to 

Evade  and  Defeat  Income  Tax. 

The  Appellee  states:  "The  pattern  of  understatement 
and  the  sul)stantiality  of  evaded  ta.x  are  indicia  of  in- 
tent". In  support  of  this,  the  statement  is  made:  "Ap- 
pellant evaded  over  80%  of  his  correct  tax  liability  for 
1959".  This  would  seem  to  be  the  greatest  example  of  a 
boot  stra])  operation  that  could  be  imagined.  In  other 
words,  it  is  assumed  that  the  correct  tax  liability  has 
been  established  for  1959  beyond  all  question  of  doubt 
and  that  by  reason  of  this  the  inference  can  be  drawn 
that  the  Appellant  was  guilty  of  evasion.  This  simply 
begs  the  question.  One  of  the  fundamental  issues  in 
the  case  is  whether  there  was  any  unreported  taxable 
income.  Unless  it  is  established  beyond  reasonable  doubt 
that  there  was,  there  can  be  no  willfulness. 

The  records  show  that  the  Appellant,  Armand  C. 
Feichtmeir  is  a  substantial  business  man  with  an  im- 
peccable reputation  who  has  been  contributing  heavily 
for  a  period  of  years  to  the  support  of  his  Govern- 
ment, both  Federal  and  State.  The  schedule  below  in- 
dicates that  he  reported  taxable  income  for  the  years 
1951  to  1957  inclusive  of  $271,731.51  and  paid  a  tax 
of  $103,590.29.  For  the  years  1958  to  1961  inclusive 
he  reported  a  taxable  income  of  $201,308.99  and  paid 
a  tax  of  $81,277.99.  The  total  for  the  eleven  year 
period    is   a    taxable    income    reported    of   $473,040.50 
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and  a  tax  paid  of  $184,868.28.  The  tax  reported  and 
the  tax  paid  is  reflected  in  the  schedule  below.  Ex- 
hibits 127  and  128. 


Taxable  Income 

Tax  Paid 

Reported 

1951 

9,246.77 

2.004.16 

1952 

26,600.19 

7,918.08 

1953 

81,133.62 

40,262.20 

1954 

40,106.27 

14,579.51 

1955 

35,527.51 

12,116.67 

1956 

37,986.47 

13,412.67 

1957 

41,130.68 

15,112.28 

Total 

$271,731.51 

$103,590.29 

1958 

50,472.53 

20,509.84 

1959 

38,522.15 

13,661.86 

1960 

48,188.06 

18,494.04 

1961 

64,126.25 

28,612.25 

Total 

$201,308.99 

$81,277.99 

Total  11  years 

$473,040.50 

$184,868.28 

The  third  Mexican  currency  transaction,  mentioned 
in  the  Appellee's  brief  involved  a  delivery  on  Septem- 
ber 3,  1958  of  $1,915,000.00  in  one  hundred  dollar 
bills  by  the  Frost  National  Bank  from  the  Federal 
Reserve  Bank  to  the  Banco  Nacionale  in  Mexico  City. 
Twenty-three  of  these  bills  were  used  by  the  Appellant 
in  October  of  1958  in  a  payment  to  Hill  Richards  & 
Co.  of  Los  Angeles,  California.  With  this  payment  of 
$2,300.00  the  Appellant  also  made  a  payment  by  a  per- 
sonal salary  check  of  $1,500.00  for  a  total  of  $3,800.00 
[Ex.  100].  This  was  done  so  that  with  a  credit  bal- 
ance of  $1,200.00  in  his  Hill  Richards  &  Co.  account  at 
that  time,  he  could  secure  a  check  from  Hill  Richards  & 
Co.  payable  to  a  valued  employee  to  whom  the  Appellant 
wished  to  give  a  bonus  of  $5,000.00  without  knowledge 
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lluTcof  i-cacliinL,''  other  ciiiplrtyccs  in  his  business  (K.  T. 
243,  422,  423;  I-.x.  ()\.  The  use  of  this  personal  salary 
check  in  conjunction  with  this  currency,  completelv 
lU'g-ates  any  idea  of  concealment  or  a  i)renie(litated  plan 
to  evade  taxes.  Attention  is  aj^^'iin  invited  to  the  fact 
there  is  no  evidence  that  the  Appellant  had  any  direct 
transactions  with  either  the  Frost  National  Hank  or  the 
Federal  Reserve  Bank  of  Dallas,  in  San  Antonio  nor 
with  the  Ranco  Nacionalc  in  Mexico  City. 

There  is  no  basis  for  the  inference  that  the  P.A.F. 
account  was  set  up  and  used  for  personal  expenditures 
as  a  means  of  evadinj^^  his  tax  liability.  The  payments 
for  the  apartment  house  were  made  out  of  this  ac- 
count. There  is.  and  could  be,  no  concealment  about 
this.  This  transaction  and  the  use  of  this  account  were 
an  open  book  to  any  investigator.  State  or  Federal, 
who  wanted  to  check  the  records  of  the  banks,  the 
title  company,  the  escrow  agents  or  any  other  entities 
with  whom  he  was  doing  business. 

The  Government  has  the  burden  of  proving  beyond 
a  reasonable  doubt  that  any  under-statement  of  tax 
was  intentionally  and  wilfully  done  with  a  bad  purpose 
and  an  evil  motive.  It  must  be  established  that  there 
was  a  specific  attempt  to  accomplish  that  which  is  con- 
trary to  law.  This  Court  in  Bernard  Block  v.  United 
States,  221  F.  2d  786  (9th  Cir.  1955)  stated: 

"Proceeding  then  to  a  consideration  of  the 
Court's  charge  we  find  the  trial  Court  instructed 
the  jury  in  part  as  follows  : 

'The  attempt  must  be  wilful,  that  is,  intentional- 
ly done  with  the  intent  that  the  government  is 
to  be  defrauded  of  the  income  tax  due  from  the 
defendant'. 
That  is  the  correct  statement  of  the  law.  because 
the  intent  involved  in  the  offense  w-ith  which  ap- 
pellant  here  was   charged   is   a   specific   intent   in- 
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volving  the  bad  purpose  and  evil  motive  to  evade 
or  defeat  the  payment  of  his  income  tax.  Wardlaw 
V.  United  States.  203  Fed.  (2(\)  884  [43  AFTR 
878]." 

It  is  respectfully  submitted  that  the  usual  badges  of 
fraud  showing  a  specific  wilful  intent  are  not  present 
in  this  case  and  that  the  verdict  is  not  sustained  by 
the  evidence. 

V. 

The  Appellee  Did  Violate  the  Constitutional 

Rights  of  the  Appellant. 

A  full  discussion  of  this  issue  is  contained  in  the 
Appellant's  opening  brief  pages  23-26. 

The  Appellee's  brief  on  page  22  states :  "The  Reve- 
nue Agent  did  not  compel  the  Appellant  to  appear, 
produce  records,  or  give  testimony.  The  provisions  of 
Section  7602  of  Title  26,  were  not  used  and  it  is  in- 
applicable." Of  course  the  agent  did  not  cite  Section 
7602  to  the  Appellant  during  his  interviews,  however, 
he  was  certainly  acting  under  color  of  some  authority 
and  Section  7602  is  the  only  possible  authority  for 
the  interviews. 

Kohatsu  V.  United  States  (9th  Cir.  1966),  351  F. 
2d  898,  cert.  den.  (June  20,  1966),  should  be  distin- 
guished because  of  the  existence  of  the  informant's  let- 
ter in  this  case. 

Respectfully  submitted, 

Baird,  Holley,  Baird  &  Galen, 
Alva  C.  Baird, 
Thomas  A.  Baird, 
Albert  J.  Galen, 

Attorneys  for  the  Appellant. 

Robert  O.  Harker, 
Of  Counsel. 


Certificate. 

I  certify  that,  in  connection  with  the  preparation 
of  this  hriff,  I  have  examined  Rules  18,  19  and  39  of  the 
United  Slates  Court  of  Aj)peals  for  the  Xinth  Circuit, 
and  that,  in  my  oiu'iiion,  iht-  forcf^^oinj;"  brief  is  in  full 
conipHance  with  those  rules, 

Alva  C.  Baird 


appp:ndix  a. 

Excerpt  From  Reporter's  Transcript. 
Los  AnjTclcs,  Califnrnia,  Wednesday,  December  8,  1965, 
1  :30  P.M. 

"The  Court :  'Hie  dcfciulant  is  present  with  counsel. 
Proceed. 

Mrs.  Duniic:  Your  TTnnor,  hcfrtrc-  proceeding  fur- 
ther with  tiic  stipulation,  there  is  one  point  to  be  de- 
termined first  in  regard  to  this. 

An  objection  has  been  made  to  the  stipulation  con- 
cerning;- assets  and  liabilities.  The  Government  wishes 
to  be  sure  that  it  does  not  preclude  itself  from  offer- 
ing further  evidence  concerning  these  assets  and  li- 
abilities. 

The  Court:  There  will  be  no  limitation  if  it  goes 
purely  to  knowledge  and  intent.  But  T  am  not  going 
to  allow  any  testimony  to  come  in — if  you  refuse  to 
stipulate.   T  am  not  going  to  let  it  come  in  any  way. 

Mrs.  Dunne:  Yes. 

The  Court :  So  you  have  got  no  choice. 

Mrs.  Dunne :  Yes,  sir. 

The  Court :  T  am  not  going  to  just  sit  here,  as  I 
have  seen  some  judges  do,  and  let  stipulations  go  in 
and  then  let  the  Government  retry  the  whole  case  on 
all  the  matters  that  have  been  stipulated  to. 

This,  in  the  vernacular — I  won't  say  it.  I  guess  T 
should  use  something  about  birds,  but  T  won't. 

Mrs.  Dunne:  In  this  regard,  your  Honor,  the  of- 
fer of  stipulation  we  have  marked — 

The  Court:  Now.  you  understand  I  am  not  going 
to  stop  you  from  giving  evidence. 

Mrs.  Dunne :  All  right. 

The  Court :  Independent  of  the  stipulation  which  re- 
lates to  intent. 

Mrs.  Dunne:  Right. 

The  Court :  Or  to  corroborate  something.  But  you 
don't  need  to  corroborate  a  stipulation. 
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Mrs.  Dunne :  Yes,  sir. 

The  Court:  Because  when  a  fact  is  stipulated  to  it 
becomes  admitted  and  presumptive  and  that  is  the  end 
of  it. 

Mrs.  Dunne :  Yes,  sir. 

The  Court:  All  right.   I  will  take  the  stipulation. 

Mrs.  Dunne :  We  will  have  to  offer  it  in  oral  form. 

The  Court:  All  right.  Shall  I  follow  the  motion  for 
bill  of  particulars — I  mean  the  indictment? 

Mrs.  Dunne :  Yes. 

Mr.  Galen:  I  suggest  your  Honor  follow  the  assets 
and  liabilities  sheet. 

The  Court :  All  right. 

Mrs.    Dunne:   To   clarify   this,   we   have   marked   as 
Exhibit  82  the  single  page  for  assets  and  liabilities. 

The  Court:  You  are  talking  about  the  first  page  of 
the  bill  of  particulars  ? 

Mrs.  Dunne :  That  is  right,  the  first  page. 

The  Court:  This  is  exhibit  what? 

Mrs.  Dunne :  82. 

The  Court:  82,  the  first  page  of  the  bill  of  particu- 
lars. 

Proceed. 

The  Clerk :  I  have  so  marked  it,  counsel. 

(The     exhibit  referred  to  was  marked  Plaintiff's 
Exhibit  82  for  identification.) 

Mr.  Galen:  I  don't  know  that  it  means  it  is  evi- 
dence of  the  truth  of  the  matter  stated,  except  as  a 
stipulation  to  explain  it. 

The  Court :   Well,   I   don't  understand   you.   counsel. 

Mr.  Galen:  There  are  certain  matters,  your  Honor, 
that  are  not  stipulated  to  as  a  fact  on  Exhibit  82. 

The  Court:  Oh,  that,  of  course,  you  are  stipulat- 
ing— go  ahead,  you  state  it. 

Mr.  Galen:  We  are  only  stipulating  to  certain  por- 
tions— 

The  Court :  Well— 
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Mrs.  Dunne:  'I'hcy  arc  as  follows,  with  the  excep- 
tion of : 

Common  and  preferred  stocks,  other  than  closely 
held  corporations — 

The  Court:   T.et   me    find — where   do    I    find   this? 

Mr.  (ialen:  ^'our  Honor,  that  appears  df)wn  about 
the  15th  line,  common  and  preferred  stocks,  $v^8.297.96. 

The  Court:  The  15th  line? 

Mr,  Galen:  Roughly,  yes — no.  the  14th  line. 

The  Court :  Oh,  I  find  it,  yes. 

Common  and  preferred  stocks  other  than  closely  held 
corporations. 

Mr.  Galen:  Yes. 

Mrs.  Dunne:  And  municipal  bonds  just  above  on 
line  23 — 

The  Court :  I  will  check  mark  this,  which  is  not  in- 
cluded in  the  stipulation. 

And  the  next  one? 

Mrs.  Dunne :  That  is  the  municipal  bonds,  your 
Honor,  which  starts  at  line  23. 

The  Court:  Municipal  bonds? 

Mr.  Galen :  That  is  correct. 

The  Court:  Now  let  mc  see  if  T  understand — what 
is  the  stipulation? 

Mrs.  Dunne :  That  the  assets  as  listed  on  Exhibit 
82  of  the  year  ending  December  31.  1957  to  December 
31,  1958;  December  31.  1959  to  December  31.  1960; 
and  December  31.  1961  were,  in  fact,  owned  by  the 
defendant  Armand  C.  Feichtmeir  as  listed. 

The  Court :  And  were  as  set  forth  on  this  exhibit  ? 

Mrs.  Dunne:  Exhibit  82. 

The  Court :  Exhibit  S2. 

Mrs.  Dunne:  And  further  that  the  amounts  listed  for 
his  assets  represent  an  actual  cash  outlay  for  certain 
assets  of  Exhibit  82. 


Mr.  Galen:  Representing  defendant's  costs  for  the 
assets. 

The  Court :  Costs  of  the  defendant,  all  right. 

Anything  further? 

Mrs.  Dunne:  Yes.  The  liabilities,  as  listed  on  Ex- 
hibit 82  for  the  years  ending  12/31/1957;  12/31/ 
1958;  12/31/1959;  12/31/1960;  12/31/1961,  were 
in  fact  owned  by  the  defendant  Armand  C.  Feicht- 
meir. 

The  Court :  Talking  about  the  $80.56? 

Mrs.  Dunne:  That  is  it,  that  is  the  only  liability. 

The  Court:  That  is  what  you  say.  They  may  have 
a  different  story. 

Mrs.    Dunne:    I    said   in   Exhibit   82,   that   is   right. 

The  Court:  Oh,  well,  I  can't  imagine — it  may  be 
true  that  a  man  has  only  $80.56  in  liabilities.  Even 
the  people  on  relief  have  that  many  liabilities,  prob- 
ably more. 

Mrs.  Dunne:     Yes. 

Have  I  correctly  stated  the  stipulation,  counsel? 

Mr,  Galen:     That  is  correct. 

The  Court:  That  does  not  preclude  counsel  from 
offering  evidence  of  the  defendant  to  show  that  there 
were  additional  liabilities,  I  understand  that;  is  that 
right  ? 

Mrs.  Dunne:     That  is  right. 

The  Court :     All  right. 

Mr.  Galen :     Or  assets,  your  Honor. 

Mrs.  Dunne:     Or  assets. 

The  Court:     Or  assets. 

Mr.  Galen :     That  is  right. 

The  Court :  In  other  words,  you  may  try  to  estab- 
lish that  there  were  additional  cash  or  other  assets? 

Mr.  Galen:     Yes. 

The  Court :     Very  well.  So  stipulated. 

Mrs.  Dunne:  Mr.  Groener,  will  you  resume  the 
stand,  please. 
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APPENDIX  B. 

Rossi  V.  United  States  (1933),  289  U.S.  89.  The 
(|ii()tati()n  from  the  Rossi  case  which  appears  on  page 
18  of  Appellee's  brief  is  neither  preci.sely  accurate  nor 
complete.  A  sentence  which  is  not  p^iven  in  full  and 
which  is  lifted  out  of  context  can,  and  docs,  frequently 
result  in  a  distorted  meaning. 

The  defendant,  Peter  Rossi,  was  indicted  for  failure 
to  register  a  still  for  the  manufacture  of  alcoholic  spirits 
and  for  failure  to  give  the  bond  required  of  distillers. 
By  referring  to  the  decision  of  the  CCA.  7th  Cir. 
June  30,  1932.  60  Fed.  2d  955.  to  obtain  the  facts  in- 
volved in  the  proceedings,  it  will  be  observed  that  under 
Paragraph  [2]  there  was  ample  evidence  to  indicate 
that  the  defendant  Rossi  and  associates  were  engaged 
in  an  illegal  distilling  operation.  Having  determined 
this,  the  Court  concluded  that  an  inference  could  be 
drawn  that  the  still  was  not  registered  and  that  no  bond 
of  a  distiller  had  been  approved.  Having  established 
that  the  entire  operation  was  illegal  it  follows  that  there 
could  have  been  no  registration  and  no  bond  issued  as 
required  by  law. 

The  Court  concluded  that  it  was  not  incumbent  on  the 
prosecution  to  produce  positive  evidence  to  show  that  the 
still  had  not  been  registered  for  the  manufacture  of 
alcoholic  spirits  or  that  a  bond  had  been  given  as  re- 
quired by  the  Statute. 


APPENDIX  C. 
Miscellaneous  Errors  in  Appellee's  Brief. 

(1)  For  examples:  The  addition  of  the  items  shown 
in  Exhibit  127  comprising  the  Government's  computa- 
tion of  the  Appellant's  net  worth  at  12/31/50  is  in  er- 
ror by  $5,000.00.  The  figure  shown  for  the  Appel- 
lant's cost  of  common  stocks  held  at  12/31/50  is  also 
in  error  [Exs.  123  and  127]. 

The  statement  on  page  5  that  the  program  of  non- 
occupational insurance  for  braceros  and  agricultural 
laborers  had  expanded  by  1961  so  that  the  Appellant 
insured  all  but  two  Growers  in  the  State  of  California 
is  incorrect.  The  facts  are,  that  the  program  had  ex- 
panded as  early  as  1951  at  which  time  all  but  two 
associations  of  Growers  (not  just  two  Growers)  in 
the  State  of  Cahfornia  were  insured  by  the  Appellant. 

On  page  9  of  Appellee's  brief,  it  is  stated  that  in 
1950  Appellant  purchased  a  home  for  $34,000.00.  This 
is  in  error.  The  cost  of  the  home  was  only  $24,000.00 
as  indicated  in  the  Government's  net  worth  computation 
Exhibit  128.  The  home  was  owned  by  the  Appellant 
on  December  31,  1961,  so  no  effect  on  the  Appellant's 
income  resulted  from  the  error,  but  the  error  is  in- 
dicative of  the  mis-statements  which  appear  throughout 
the  Appellee's  brief. 

On  page  8,  the  statement  is  made  "his  investments 
increased  in  value  from  $1,786.60  as  of  December  31, 
1950  to  $93,775.81  as  of  December  31,  1961.  Exhibit 
127  in  evidence  Hsts  the  starting  figure  at  $17,866.02 
rather  than  $1,786.60.  Moreover,  there  is  nothing  in 
the  evidence  to  indicate  that  the  Government  agents 
had  negated  the  possibility  of  additional  common  stocks 
being  owned  by  the  Appellant  at  December  31,   1950. 
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JURISDICTION 

This  is  an  appeal  from  a  judunuMil  of  com  ictioii  oiitoied 
1)\  the  United  States  District  Court  for  the  Western  District 
ot  W'asliington,  Northern  Division.  (R7)  ("R"  shall  refer  to 
the  Transcript  of  Record,  and  the  nuniher  following  to  the 
page  therein.)  Tlu^  District  Court  had  jurisdiction  und(T 
Title  18,  Sec.  3231,  United  States  Code.  The  iiidictinent 
alleged  an  offense  against  the  Unixcrsal  Militar\  Training 
and  Ser\  ice  Act  (50  U.S.C.  App.  Sec.  462  ).  (  Rl )  This  Court 
has  jurisdiction  of  this  appeal  under  Rule  27(  a )  ( 1 )  and  (  2 ) 
of  the  Eederal  Rulers  of  Criminal  Procedure,  since  the  notice 
of  apjieal  was  filed  in  the  time  and  maiuuM'  required  In  law. 
(R<S) 


STATEMENT  OF  THE  CASE 

Explanation  of  Exhibits: 

Appellant's  Selective  Service  file  was  submitted  into 
evidence  as  Government's  Exhihit  1,  2  and  3.  Exhil)it  No.  1 
being  the  main  portion  of  his  Selective  Service  file.  Exhibit 
No.  2  being  letters  filed  with  the  local  board  after  the  Selec- 
tive Service  file  had  been  forwarded  to  the  State  Director 
for  photostating.  Exhibit  No.  3  is  the  appellant's  order  of 
induction.  ("Ex."  shall  refer  to  Government's  Exhibit  No.  1, 
the  appellant's  Selective  Service  file,  and  the  number  follow- 
ing, to  the  paginated  document  therein.  Pagination  is  in 
pencil  in  the  lower  right  hand  corner  of  each  document. ) 

The  original  of  the  Hearing  Officer's  recommendation 
to  the  Department  of  Justice  was  entered  into  evidence,  by 
stipulation,  as  Defendant's  Exhibit  A-1.  (App.  B.) 

The  reporter's  Transcripts  of  Evidence  were  dated  and 
covered  the  following:  arraignment  dated  August  2,  1965; 
the  hearing  dated  December  6,  1965;  argument  dated  Janu- 
ary 21,  1966,  and  the  sentencing  dated  February  25,  1966. 
("T",  unless  otherwise  indicated,  shall  refer  to  the  reporter's 
Transcript  of  Evidence  for  December  6,  1965,  coxering  the 
hearing. ) 

Concise  Summary: 

Appellant  is  a  conscientious  objector,  opposed  to  both 
combatant  and  noncombatant  dut>'  in  the  armed  forces.  He 
is,  however,  willing  to  work  in  the  civilian  work  program  as 
an  alternative  mode  of  service.  (Ex.  156;  T.  113)  He  was 
classified  I-A-O  (available  for  noncombatant  duty)  by  the 
Appeal  Board,  subsequently  ordered  to  report  for  induction 
but  refused.  He  was  indicted  for  an  alleged  violation  of  the 
Universal  Military  Training  and  Service  Act.  ( Rl;  50  U.S.C. 
App.  Sec.  462) 

Appellant  pleaded  "Not  Guilty,"  waived  trial  by  jur\ 
(T  8/2/65  p  5;  R2)  and  was  tried  on  December  6,  1965. 


Motion  lor  JikIj^iticiiI  of  Ac(|iiill;il  was  made  at  llic  close  of 
the  (Government's  case  (  H5)  wliieli  was  argued  and  denied. 
(T.  26)  Tlie  Motion  was  renewed,  with  acUHtional  points 
added,  at  tlie  close  ol  all  the  e\  idence  (  H3),  was  argued  and 
denied.  (T  1/21/66,  pp  4-6)  Ajipellant  was  convicted  on 
January  21,  1966  (T  1/21/66,  p  6)  and  sentenced  on  Fehru- 
ary  25,  1966  (HM)  to  the  custody  of  the  Attorney  (General 
for  a  period  of  four  years.  ( R7) 

Statcmcnf  of  luirts: 

On  July  27,  1958,  the  appellant  started  working  at 
Boeing  as  a  draftsman.  He  worked  on  drawings  of  maijiten- 
ance  and  electronic  testing  e(juipinent.  The  e(juipment  was 
used  to  test  component  parts  of  a  mi.ssile.  His  job  had 
nothing  to  do,  directly,  with  the  missile  itself.  (E.\.  86,  153; 
T.  30) 

On  March  25,  1963,  appellant  informed  his  local  hoard 
that  he  embraced  the  priiicipk^s  of  conscientious  objection, 
opposed  to  both  combatant  and  noncombatant  duty,  and 
requested  the  Special  Form  for  Conscientious  Objectors. 
(Ex.  155,  156) 

Other  members  of  the  appellants  church  were  also  em- 
ployed at  Boeing.  (T.  35,  36,  54)  Appellant  was  informed 
by  two  of  these  members,  Gerald  Lindberg  and  Donald 
Roulette,  that  the\  had  inc^uired  and  that  their  employment 
was  condoned  in  the  eyes  of  the  church.  (T.  30,  31,  46-48, 
51,52) 

The  Appellant's  local  church  in  Seattle  was  in  fact  under 
a  niisimpression  as  to  the  teaching  of  the  Headfjuarters 
church  regarding  defense  work.  The  local  church  viewed 
such  work  as  permissible  and  so  ad\  ised  members  who  asked 
about  the  suliject.  (Ex.  67,  69,  90;  T.  53,  54)  Appellant, 
therefore,  was  under  the  sincere  couNiction  that  his  job  was 
permissible  in  the  eyes  of  God  and  his  church.  There  was 


MO  conflict  or  compromise  with  his  conscience.  (T.  Redirect 
44,  45;  Ex.  61,55) 

On  April  3,  1963,  the  appellant  wrote  his  local  hoard 
and  specifically  rcqnested  information  and  advice  from 
them  regarding  his  work  at  Boeing.  He  informed  them  as  to 
the  type  of  work  he  was  doing  and  then  asked: 

"If  \'on  helie\  e  this  to  he  defense  work,  then  I  will 
transfer  to  the  Dyna  Sour  Program  (which  is  for  peace- 
ful use)  or  quit  immediately  and  take  my  chances  of 
finding  another  job. 

"Please  let  me  know  if  my  job  is  considered  defense 
work  and  what  I  should  do."  ( Ex.  153 ) 

The  local  board  chose  to  totally  ignore  this  request  for 
advice  and  information.  Neither  did  they  refer  the  appellant 
to  an  advisor  or  an  appeal  agent.  (T.  31,  32) 

The  State  Director  had  appointed  three  or  four  advisors 
(32  CFR  1604.41)  and  one  government  appeal  agent.  (32 
CFR  1604.71;  T.  27)  The  names  of  the  advisors  were  only 
posted  on  the  bulletin  board  in  the  local  board.  (T.  28) 
Neither  the  local  board  nor  the  Hearing  Officer  ever  re- 
ferred the  appellant  to  an  ad\isor  or  appeal  agent.  (T.  32; 
34)  The  appellant  was  only  in  the  local  board  one  time, 
and  in  fact  never  saw  the  list  nor  had  knowledge  from  an\ 
other  source  that  they  even  existed.  (T.  32) 

The  appellant  filed  his  Special  Form  For  Conscientious 
Objectors  on  April  4,  1963,  claiming  exemption  from  both 
combatant  and  noncombatant  duties.  He  stated  as  his 
grounds  his  unwillingness  to  use  injuring  force,  that  he  was 
an  Ambassador  for  Christ,  that  he  could  not  become  a  slave 
to  man  by  entering  the  Service,  that  Christ  taught  not  to 
fight  or  resist  evil  nor  to  take  vengeance,  but  to  render  good 
for  evil,  that  his  duties  to  Cod  were  higher  than  his  duties 
to  man  and  that  if  he  transgressed  Cod  s  laws  he  would  lose 
salvation  and  be  destroyed  in  the  Lake  of  Fire.  (Ex.  131- 
139) 


The  local  hoard  reclassified  tlie  appellanl  I-A  (Ex.  JO) 
and  lie  reciiiesled  a  personal  api^earance  liearinj^  (Ex.  142) 
wliich  was  held  on  May  20,  1963.  (K\.  10)  The  appellant 
was  retained  in  class  I-A  and  he  ajipealed.  ( l']x.  10,  121  ) 

In  his  lcl(<T  ol  appeal,  the  appellant  inlornied  the  local 
hoai'd  that  he  had  heen  hapti/ed  into  llie  (ihnrch  of  (iod  on 
May  20,  1903,  snhsecpient  to  his  hearing  l)eh)re  them,  lie 
also  set  forth  the  doctrine  of  the  church,  opjiosin^  warfare 
and  ser\  ice  in  the  armed  forces,  as  set  forth  in  (heir  Con.sti- 
ttition.  (Kx.  121,  123) 

During  the  summer  of  1903,  ajjpcllant  held  a  hrief  con- 
versation with  Mr.  Friddle,  the  local  minister  of  his  church. 
From  this  conversation  he  was  further  led  to  helicNc  that  his 
work  at  Boein^i:;  was  permitted  in  the  exes  of  his  church.  (T. 
33;  Ex.  01 ) 

To  further  insure  accci)tance  ol  his  conscientious  oh- 
jector  claim,  the  appellant  e\  en  transferred  from  his  position 
of  draftsman  on  test  e(}uipment.  to  the  aircraft  di\  ision  of 
Boeing.  There  his  work  as  draftsman  pertained  onl\'  to  un- 
armed cargo  planes.  (T.  33,  34,  43) 

An  extensi\e  in\ estimation  was  made  of  the  appellant  s 
hackground  hy  the  F.B.I.  The  resume  of  this  in\ estimation 
cites  seventeen  different  witne.s.ses.  None  of  the  witnes.ses 
gave  statements  against  the  sincerity  of  the  appellant's 
conscientious  ohjector  heliefs.  Nine  of  these  actualK  ga\e 
affirmatixe  statements  that  they  felt  he  was  sincere  in  his 
claim.  (Ex.  84-100) 

On  December  4,  1963,  the  appellant  attended  the  hear- 
ing hefore  the  special  Hearing  (Officer  for  the  Department  of 
fustice.  lie  was  accompanied  In  Mr.  Lindherg  as  a  witness. 

"(App.  B) 

The  appellant  specificalK  asked  the  I  hiring  Officer  if 
his  work  at  Boeing  was  wrong  or  if  it  hurt  him  in  an\  way. 
The  Hearing  Officers  repK  was,  "It  doesn't  matter  to  me. 
( T.  34,  50 )  The  Hearing  Officer  did  not  ad\  ise  the  appellant 
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that  he  had  a  right  to  have  an  attorney,  to  have  him  present 
durinti;  tlic  hearing,  or  of  his  right  against  self-incrimination. 
(T.  35,  50)  He  advised  the  appellant  that  his  chances  of  re- 
ceiving a  I-O  classification  "looked  very  favorable. '  (T.  41, 
50) 

The  appellant  stated,  as  his  grounds  against  noncom- 
hatant  dut\',  that  it  he  participated  in  a  killing  organization 
he  would  be  partaking  of  their  sins  and  would  be  just  as 
guilty  as  they;  that  God  commands  him  not  to  become  a 
slave  to  man  by  entering  into  the  military,  and  other  religious 
reasons.  (T.  37,  50;  Ex.  59,  61 ) 

The  special  Hearing  Officer  filed  his  recommendations 
with  the  Department  of  Justice.  (Def's.  Ex.  A-1;  App.  B.) 
He  found  that  the  appellant  was  sincere  in  his  representa- 
tions as  to  religious  training  and  belief,  that  he  was  in  fact 
a  conscientious  objector  to  combatant  military  service,  but 
that  there  was  nothing  within  the  limitations  of  his  religious 
training  and  belief  that  would  prohibit  "his  serxice  in  a  non- 
combatant  capacitv  or  in  an  area  of  assigned  public  work." 
(App.B,p.4) 

The  Department  of  Justice  filed  its  report  with  the 
Appeal  Board  and  recommended  the  appellant  be  classified 
I-A-O.  Their  basis  was  the  appellant's  alleged  statement  to 
the  local  board  of  his  desire  to  preach;  the  fact  that  he  filed 
his  conscientious  objector  claim  after  his  physical  and 
divorce;  that  he  worked  at  Boeing  and  the  Hearing  Officer's 
conclusion  that  there  was  nothing  in  the  appellant's  re- 
ligious training  and  belief  that  would  prohibit  noncombat- 
antduty.  (Ex.  74-82) 

During  1965,  the  Headquarters  church,  of  appellant's 
faith,  received  word  that  th^  local  church  in  Seattle  was 
teaching  that  defense  work  was  acceptable  in  the  eyes  of 
the  church.  A  ministerial  counsel  was  held  at  Headquarters 
and  their  true  position  against  defense  work  \erified.  (Ex. 
67;  T.  35,36,53,54) 


when  this  word  was  coiiiiimiiK  alcd  In  (lie  Seattle 
church  the  appellant  (jnit  his  joh  at  Boeing,  as  well  as  many 
other  clinrch  nienihers.  ( I']\.  55;  'F'.  35,  3fi,  53,  54  )  'Vhc  appel- 
lant notified  the  Aj^iieal  Board  he  (jnit  Hoeing.  (Kx.  55) 

Immediately  after  the  chinch  in  Seattle  was  notified  of 
the  Ileadquarter's  decision  regarding  defense  work,  the  local 
niiinster  wrote  the  appellant's  A|)i)eal  l^oard.  (Ex.  58)  In 
the  letter  lu-  denied  that  eitlier  he  or  tlie  church  sanctioned 
appellant's  working  at  Boeing  and  gave  the  misimpression 
that  appellant  had  misstated  the  character  of  his  work  to 
him. 

The  minister  ne\ cr  told  the  appcHant  he  sent  the  letter. 
The  Appeal  Board  never  notified  the  appellant  it  was  re- 
ceived or  gave  him  any  opportunity  to  rebut  it.  The  appel- 
lant had  no  knowledge  of  the  letter's  existence  from  any 
other  source.  ( T.  36,  37 ) 

On  April  20,  1964,  the  Appeal  Board  classified  the  ap- 
pellant I-A-O.  (Kx.  10) 

On  June  5,  1964,  an  attorney  representing  the  appel- 
lant, wrote  the  local  hoard.  (Ex.  46)  He  called  to  their 
attention  events  that  had  occurred  suhsecjuent  to  the  appel- 
lant's personal  appearance  before  the  board  and  prior  to 
the  induction  order  being  issued,  and  requested  the  classifi- 
cation be  reopened. 

The  new  information  submitted  was  the  fact  that  the 
appellant  was  baptized  into  a  church  professing  principles 
of  conscientious  objection  (Ex.  121 )  and  that  he  (juit  his  job 
at  Boeing  after  the  misunderstanding  regarding  this  work 
was  clarified.  (Ex.  55) 

The  local  board  met  on  June  5,  1964,  to  consider  the 
appellant's  file.  They  informed  the  appellant's  attorney  that 
the  "information  submitted  did  not  warrant  requesting  the 
authority  of  the  State  Director  to  reopen  the  classification. ' 
(Ex.  120) 


8 

Appellant  was  ordered  to  report  for  induction  on  June 
9,  1964.  (Ex.  51)  He  refused  induction. 

Through  the  foregoing  Selective  Service  process  the 
appellant  clearly  made  out  a  prima  facia  case  sustaining  his 
conscientious  ohjector  claim  as  evidenced  by  some  of  the 
following: 

Ten  character  references  were  filed  on  his  behalf  testi- 
fying to  his  sincerity.  (Ex.  147,  149,  151;  Govt's.  Ex.  2) 

The  Hearing  Officer  found  him  to  be  sincere  in  the  rep- 
resentation of  his  religious  training  and  belief.  ( App.  B,  p.  4 ) 

The  F.B.I,  knowingly  questioned  at  least  seventeen 
witnesses.  None  of  these  gave  any  evidence  of  his  being  in- 
sincere. Nine  actually  confirmed  his  sincerity.  (Ex.  84-100) 

The  trial  court,  who  had  the  opportunity  to  observe  the 
appellant,  at  the  time  of  his  finding  of  guilty  stated, ".  .  .  ( S )() 
far  as  my  own  view  is  concerned,  I  don't  know,  Mr.  Store> 
may  be  most  sincere  in  his  claim  throughout. "  (T.  1/22/66, 
p  4)  Then  at  the  time  of  the  sentencing  again  stated,  ".  .  . 
(Y)ou  are  not  going  to  need  rehabilitation  so  far  as  your 
moral  character  is  concerned.  There's  nothing  to  indicate 
that  you  have  any  criminal  tendencies  as  we  ordinarily  per- 
ceive that  tendency."  (T.  2/25/66,  p  4) 

The  formidable  doctrinal  requirements  of  appellant's 
church,  adhered  to  by  him,  are  summarized  in  Appendix  F. 
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QUHSriONS  FRIiSHN'riiD   AND  IKAV  RAISHD 

I 

After  a  local  hoard  and  a  Hearing  Officer  for  tlic  Depart- 
ment of  Justice  refused  to  answer  an  appellant  s  plea  for 
information  as  to  wlictlicr  or  not  Ins  joh  constituted  defense 
work,  can  the  Justice  Department  then  utili/.e  the  very  point 
the  appellant  was  kept  ignorant  of  as  a  hasis  in  fact  for  de- 
nying his  conscientious  ohjector  claim? 

This  (juestion  was  raised  hy  ground  fixe  of  the  Motion 
for  Judgment  of  Accjuittal.  (H7) 

II 

Whether  an  Appeal  Board  can  recei\e  ostensihK'  de- 
rogatory information  unknown  to  the  appellant,  not  inform 
him  so  as  to  deprive  him  the  opportunity  of  explaining  it  as 
he  was  ahlc  to  do,  and  still  validly  classify  the  appellant  in 
an  unacceptable  classification? 

This  question  was  raised  l)\  ground  two  of  the  Motion 
for  Judgment  of  Acquittal.  (  R  3 ) 

III 

Can  a  local  hoard  receive  information  rec}uesting  a  re- 
opening of  appellant's  claim  and  then  validly  refuse  to  do  so 
under  a  misunderstanding  of  the  law  giN  ing  rise  to  an  erro- 
neous and  illegal  standard? 

This  question  was  raised  by  ground  eight  of  the  Motion 
for  Judgment  of  Acquittal.  (  R  4) 

IV 

Can  the  local  board,  after  receiving  new  information 
justifying  a  change  in  the  appellant's  status,  arbitrariK  and 
without  a  basis  in  fact  refuse  to  reopen  his  classification? 

This  question  was  raised  by  ground  se\  en  of  the  Motion 
for  Judgment  of  Acquittal.  (  R4 ) 
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V 

Does  an  ambiguous  Hearing  Officer's  recommendation 
to  the  Department  of  Justice,  and  the  arbitrary  resolving  of 
that  am])iguity  by  the  Department  of  Justice  in  the  recom- 
mendation to  the  Appeal  Board,  violate  due  process? 

This  question  was  raised  by  ground  four  of  the  Motion 
for  Judgment  of  Acquittal.  (R  3) 

VI 

Whether  the  appellant's  I-A-O  classification  is  a  basis 
in  fact  or  whether  it  is  arbitrary  and  capricious? 

This  question  was  raised  by  ground  three  of  the  Motion 
for  Judgment  of  Acquittal.  ( R  3) 

VII 

Was  the  Department  of  Justice's  recommendation  to 
the  Appeal  Board  predicated  on  an  illegal  basis  when  it 
sought  to  adopt  the  Hearing  Officer's  limited  meaning  and 
definition  of  appellant's  religious  beliefs? 

This  question  was  raised  by  ground  six  of  the  Motion 
for  Judgment  of  Acquittal.  ( R  3 ) 

VIII 

Whether  the  failure  of  the  special  Hearing  Officer  for 
the  Department  of  Justice  to  advise  the  appellant  of  his  right 
to  an  attorney  and  of  his  right  against  self-incrimination, 
violated  the  appellant's  rights  under  the  Fifth  and  Sixth 
Amendments  of  the  U.  S.  Constitution? 

This  question  was  raised  by  ground  one  of  the  Motion 
for  Judgment  of  Acquittal.  ( R  3 ) 

IX 

Whether  the  Court  properly  denied  the  introduction  of 
the  witnesses'  testimonies? 

This  question  was  raised  by  objections  to  testimonies 
and  offers  of  proof.  (T.  46,  47,  49-54) 
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SPECIFICATION  i)V  I:RR(JRS 

I 

The  District  Court  erred  in  failing  to  grant  the  Motions 
for  Judgment  of  Acquittal  made  at  the  close  of  the  Govern- 
ment's case  and  at  the  close  of  all  evidence. 

II 

The  District  Court  erred  in  convicting  the  appellant 
and  entering  a  judgment  of  guilty  against  him. 

Ill 

The  District  Court  erred  in  denying  the  admission  of 
certain  testimony  offered  hy  witnesses  for  the  appellant: 
Testimony  of  Gerald  Lindherg 

Grounds  urged  for  objection  were  "heresay"  and  "im- 
proper." (T.  46,  47)  Objections  were  sustained.  (T.  47) 

The  full  substance  of  the  evidence  rejected  was  that  the 
witness  and  appellant  had  the  same  job  at  Boeing.  That  a 
ministerial  assistant  from  appellant's  church  told  the  witness 
that  the  work  they  were  doing  was  permissible  in  the  eyes 
of  God  and  the  church.  (T.  47 ) 

Groimds  urged  for  objection  to  other  portions  of  the 
testimony  were:  "The  Court:  I  am  not,  I  have  no  right  to 
make  any  judgment  on  this  other  than  whether  or  not  there 
is  anything  in  the  record  .  .  .  Mr.  Swofford:  That  is  the  reason 
I  objected."  (T.  49)  Objection  sustained.  (T.  49,  51) 

The  full  substance  of  the  evidence  rejected  was  that 
Mr.  Lindberg  accompanied  Mr.  Storey  as  a  witness  during 
the  hearing  before  the  Hearing  Officer.  That  appellant's 
religious  ground  for  noncombatant  duty  was  that  he  could 
not  become  a  slave  to  man,  the  idea  that  he  could  not  be- 
come a  part  of  any  killing  organization  and  that  God  was 
avenger.  That  appellant  asked  about  his  job  at  Boeing  and 
the  Hearing  Officer  answered  it  was  immaterial  to  him.  That 
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the  Hearing  Officer  thought  his  recommendation  would  be 
favorable.  That  the  Hearing  Officer  never  advised  him  of 
his  right  to  see  an  advisor  or  appeal  agent  or  to  have  an 
attorney  at  the  hearing  or  to  remain  silent.  (T.  50) 

Testimony  Of  Donald  Roulette 

Grounds  urged  for  objection  were,  "We  have  an  affi- 
davit in  the  file  .  .  .  The  facts  and  information  are  in  the  file." 
( T.  52 )  Objection  was  sustained.  ( T.  52 ) 

The  full  substance  of  the  evidence  rejected  was  that  the 
witness  had  a  conversation  with  the  appellant  in  which  the 
appellant  asked  whether  or  not  their  work  at  Boeing  was 
right  in  the  church's  eyes.  That  the  witness  related  a  conver- 
sation with  the  ministerial  assistants  from  the  appellant's 
church  in  which  they  stated  that  it  was  acceptable  and  per- 
missible in  the  eyes  of  the  church.  (T.  52) 

Testimony  Of  Valdon  White 

Grounds  urged  for  objection  was,  "We  are  getting  into 
hinterland."  (T.  53) 

The  objection  was  sustained.  (T.  53) 

The  full  substance  of  evidence  rejected  was  that  the 
witness  was  a  minister  of  appellant's  church  in  Seattle, 
Washington.  That  the  Seattle  church,  prior  to  June,  1964, 
condoned  its  members  working  in  a  job  that  would  be  con- 
sidered defense  work.  That  subsequent  to  June,  1964,  the 
Seattle  church  was  advised  by  the  Headquarters  church  that 
the  teaching  was  error.  That  as  a  result  of  this,  fifteen  church 
members  quit  or  transferred  from  Boeing,  and  Mr.  Storey 
was  one  of  them.  That  he  had  known  Mr.  Storey  for  over 
three  years  and,  in  his  opinion,  Mr.  Storey  was  sincere  in  his 
conscientious  objector  claim.  That  as  a  minister,  he  had  ex- 
perience in  seeing  men  truly  become  sincere  conscientious 
objectors  within  a  relatively  short  time.  ( T.  54 ) 
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ARGUMENT 

I 

THE  LOCAL  HOAHD'S  FAILUHK  TO  hKSI'OND 
TO  APFLLLANT'S  INQUIHY,  OH  TO  HKFEH  lUM  TO 
A  SOUHCK  FOI{  ADVICE -A  SELECTIVE  SEHVICE 
APPEAL  AC.ENT  OH  ADVISOH  -  DEPHIX'ED  II1\1  OF 
CRUCIAL  COUNSEL  AND  ADVICE  AND  INDUCED 
IlIM  INTO  THE  VERY  CIHCUMSATNCES  UPON 
WIITCH  SELECTIVE  SERVICE  IS  DENYINC  HIS  I  () 
CLASSIFICATION. 

The  appellant  was  workinii;  at  Boeing  when  he  em- 
hraced  the  prineiples  of  conscientious  objection.  (Ex.  155, 
156).  Desirous  of  doing  all  that  he  could  to  insure  acknowl- 
edgment of  his  beliefs,  the  appellent  wrote  the  local  board 
and  asked: 

"If  you  believe  this  to  be  defense  work,  then  1  will 
transfer  to  the  Dyna  Sour  Program  (  which  is  for  peace- 
ful use)  or  quit  immediately  and  take  my  chances  of 
finding  another  job.  Please  let  me  know  if  my  job  is  con- 
sidered defense  work  and  what  1  should  do."  (  Ex.  153 ) 

The  local  board  never  did  answer  the  appellant's  plea 
for  advice.  It  never  referred  him  to  the  Government  appeal 
agent  or  any  one  of  the  three  Selecti\e  Ser\ ice  ad\ isors.  ( T. 
27,  32)  They  chose  to  simply  ignore  it. 

When  the  appellant  appeared  before  the  special  Hear- 
ing Officer,  he  even  pinsued  the  point.  He  asked,  regarding 
his  job,  "Is  this  wrong  or  would  this  hurt  me  in  any  way? 
The  Hearing  Officer  replied,  "It  doesn't  matter  to  me. "  (T. 
34) 

But  apparently  it  did  matter  to  the  Department  of 
Justice!  For  they  \ery  candidK-  castigated  the  appellant's 
employment  in  their  recommendation  to  the  Appeal  Board. 
Quoting,  no  less,  seven  cases  to  confirm  their  attitude.  ( Ex. 
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80 )  This  case  would  not  be  before  the  Court  today  had  the 
Government  been  equally  as  willing  to  inform  appellant 
when  he  sought  this  information  on  two  occasions. 

Let  us  recall  that  the  appellant  was  classified  I-A-O.  The 
only  ostensible  basis  in  fact  for  this  classification  was  that 
the  appellant  worked  at  Boeing.  (This  point  is  fully  devel- 
oped under  Point  VI. ) 

Now  let  us  recognize  this  for  what  it  is!  The  local  board 
wilfully  refuses  to  answer  the  appellant's  inquiry  or  refer 
him  to  an  advisor.  The  Hearing  Officer  does  likewise.  This 
silence  induces  and  lulls  the  appellant  into  maintaining  his 
status  quo.  Into  a  situation  of  inaction.  Now  we  find  the 
Government  attempting  to  take  advantage  of  the  very  situa- 
tion they,  themselves,  have  engendered. 

A  course  of  conduct  hardly  according  to  Hoyle  —  to  say 
the  least.  Case  law  so  confirms. 

The  controlling  case  on  this  point  is  found  in  U.S.  v. 
Liberato,  109  F.  Supp.  588  (W.D.  Pa.  1953).  There  the 
registrant  was  classified  I-A  by  the  Appeal  Board.  He  was 
sent  a  form  to  sign,  concerning  I-W  work,  which  provided 
it  was  subject  to  "such  regulations  as  the  President  shall 
prescribe."  There  as  here  the  local  board  did  not  respond. 

On  page  590  the  Court  straightway  resolved  the  point 
in  favor  of  the  defendant  and  stated : 

"By  reason  of  the  draft  board's  failure  to  furnish 
defendant  such  information  as  requested,  from  which 
defendant  could  have  rendered  a  precise  and  unequivo- 
cal answer  as  to  his  willingness  to  make  himself  avail- 
able for  a  work  assignment  to  be  determined  by  the 
President  of  the  United  States,  it  is  my  judgment  that 
the  Government  has  failed  to  establish  beyond  reason- 
able doubt  defendant's  evasion  of  the  Selective  Service 
Act,  and  defendant  is  adjudged  not  guilty." 

In  another  case  of  Glover  v.  U.S.,  286  F.  2d  84  (8th  Cir. 
1961 )  we  find  a  circumstance  in  which  the  local  board  sent 
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a  fiflli  classification  notice  to  tlic  registrant  whicli  only  ad- 
vised him  "in  form,"  hnt  not  specifically,  the  reason  for  it. 
The  (y'ourt  reversed  the  conviction.  The  strong  lan^na^e 
ns(;d  in  doing  so,  on  page  90,  is  ec^ually  applicable  when 
applied  to  the  facts  before  us: 

"While  this  fifth  notice  did  again,  in  form,  notify 
appellant  of  his  right  to  ap|)eal,  the  failnre  on  the  part 
of  the  hoard  to  explain  to  or  inform  defendant  of  tlie 
reason  therefor  (whether  intentional  or  not)  effectively 
deprived  him  of  knowledge  of  the  sigmficance  oi  swcfi 
action.  vSuch  knowledge  was  essential  to  an  understand- 
ing of  his  rights  and  of  the  necessity  of  further  action  hy 
him  to  enable  him  to  properly  exercise  and  protect  his 
rights.  In  the  absence  of  such  explanation  or  additional 
information,  the  appellant  might,  as  a  reasonable  per- 
son, assume  and  believe  that  nothing  further  was  re- 
quired or  could  be  done. 

"There  was  no  further  reason  for  writing  anymore. 
Under  the  existing  circumstances  we  believe  the  hoard 
owed  a  duty  to  appellant  to  advise  him  as  to  the  reason 
for  the  fifth  classification  notice,  and  that  its  failure  to 
do  so  was  arhitrary,  unfair  and  tantamount  to  the  with- 
holding  of  vital  and  essential  information  to  wliich  he 
was  entitled  as  a  basis  for  the  exercise  of  his  rights." 
(Emphasis  added.) 

Other  applicable  cases  are: 

U.S.  V.  Giessel,  129  F.  Supp.  223  (D.  N.J.  1955).  De- 
fendant did  not  appeal  within  the  ten  day  limitation  period. 
At  no  time  was  he  apprised  of  his  right  to  consult  with  the 
Selective  Service  advisors  nor  did  he  see  any  notice  posted 
regarding  them,  nor  was  any  such  notice  called  to  his  atten- 
tion. On  page  225  the  court  held  that  this  combination  of 
events  innocently  misled  him  and  depri\ed  him  of  his  pro- 
cedural rights. 

U.S.  V.  Derstine,  129  F.  Supp.  117  (E.D.  Pa.  1954). 
Registrant  filed  a  request  for  an  appeal  "or"  a  personal  ap- 
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pearance  before  the  local  board.  The  local  board  gave  an 
appeal.  The  Court  said  on  page  120  that  he  was  entitled  to 
an  appearance  before  the  local  board  and  that  any  time  that 
a  registrant  makes  a  request,  no  matter  how  ambiguous  or 
unclearly  stated,  the  writing  should  be  construed  in  favor 
of  the  registrant  and  the  local  board  should  contact  him  for 
clarification. 

For  another  very  interesting  aspect  let  us  look  at  a 
Selective  Service  form  letter  sent  by  the  local  board  to  the 
defendant.  Here  we  find  the  local  board  affirmatively  seek- 
ing the  Defendant's  reliance  on  their  advice.  We  read: 

"Whenever  you  are  in  need  of  Selective  Service 
advice  or  information,  call  on  or  write  to  your  local 
board.  If  neither  is  feasible,  any  other  local  board  will 
be  glad  to  help  you. "  ( Ex.  173) 

This  is  general  forni  letter  "LB  Ltr.  0-5"  issued  by 
Selective  Ser\'ice.  A  similar  letter  can  be  found  issued  by 
Local  Board  ^16,  Everett,  Washington,  on  page  65  of  Selec- 
tive Service  file  *45- 16-44-486. 

The  wording  of  such  forms,  of  course,  is  not  just  mere 
verbiage.  They  are  approved  by  the  National  Director  of 
Selective  Service  and  have  the  force  and  effect  of  law.  (32 
C.F.R.  1606.51 ) 

The  local  board's  duty  to  advise  and  aid  a  registrant 
can  be  seen  in  Uffelman  v.  U.S.,  230  F.  2d  297,  300,  301  ( 9th 
Cir.  1956);  U.S.  v.  Sutter,  127  F.  Supp.  109,  119  (D.C.  Cal. 
1954). 

The  wisdom  and  rationale  behind  this  duty  is  sound. 
As  was  so  aptly  stated  in  U.S.  v.  Scott,  137  F.  Supp.  449,  454 
(E.D.  Wis.,  1956),  the  mere  fact  that  the  Regulations  pro- 
vide for  appointments  of  advisors  indicates  that  Selective 
Service  does  not  expect  the  registrants  to  know  the  Regula- 
ions  and  cases  interpreting  them.  That  this  indicated  the 
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(Jovcnmu'iit  wanted  to  piolcct  iIk;  ri^lits  of  the  registrants 
lluit  were  afforded  tliein  imdei  tlie  Hegiilations  and  tlie  law. 

f  n  a  recent  eonseient  ions  ol»jector  case;  decided  January, 
I96f),  tlie  Cvonrt  verified  tliis  need  when  it  stated,  "It  is  al- 
ways difficnil  to  obtain  counsel  to  defend  an  unpopular 
cause,  especially  in  a  time  of  active  hostilities. "  U.S.  v. 
Mitchell,  354  F.  2d  767,  769  (2nd  C:ir.  1966).  The  C.'onrt 
then  went  on  to  state  that  even  coun.sel  must  have  time  to 
familiarize  himself  with  the  "various  intricacies  of  the  Selec- 
tive Service  law." 

In  conjunction  with  this  we  ask  the  C'ourt  to  consider 
Cox  V.  Wedcmcycr,  192  F.  2d  920  (  1951 ),  where  the  Ninth 
Circuit  pointed  out  that  draft  registrants  are  "unskilled  in 
legal  procedure  .  .  .  and  none  of  them  represented  by  coun- 
sel." (922-923).  Also  compare  U.S.  v.  Craifi,  207  F.  2d  888 
(1953),  where  the  Second  (>ircuit  declared:  "Registrants 
are  not  thus  to  be  treated  as  though  they  were  engaged  in 
formal  litigation  assisted  ])y  counsel  (891 )." 

The  appellant  manifested  his  clear  intention  and  desire 
of  doing  what  was  right  in  the  eyes  of  Selective  Service  in 
order  to  have  his  conscientious  objector  claim  honored.  In- 
deed, he  did  what  he  could  commensurate  with  the  knowl- 
edge he  had.  If  either  the  local  board,  or  Hearing  Officer, 
had  advised  the  appellant  of  the  Cio\  ernment's  \  iew  toward 
his  type  of  work,  or  at  least  referred  him  to  an  advisor  or 
appeal  agent  for  the  answer,  the  appellant  would  ha\  e  ter- 
minated his  employment.  (Ex.  153;  T.  32)  As  indeed  he  did 
quit  promptly  upon  learning  that  his  religion  considered 
such  work  improper.  (T.  35;  Ex.  55) 

Refusal  of  the  local  board,  and  the  Hearing  Officer,  to 
respond  to  a  bona  fide  inquir\'  for  advice  is  arbitrary  and 
unfair.  It  is  tantamount  to  entrapment  and  \iolates  the 
appellant's  rights  imder  the  due  process  clause  of  the  Con- 
stitution. 
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II 

THE  APPELLANT  WAS  DENIED  DUE  PROCESS 
WHEN  OSTENSIBLY  DEROGATORY  AND  ADVERSE 
EVIDENCE  WAS  PLACED  BEFORE  THE  APPEAL 
BOARD  THAT  HE  WAS  NEVER  INFORMED  OF  NOR 
AFFORDED  THE  OPPORTUNITY  TO  REBUT. 

On  April  3, 1964,  a  minister  of  appellant's  church  mailed 
a  letter  directly  to  the  Appeal  Board,  containing  information 
which,  unless  clarified,  was  highly  derogatory  to  the  appel- 
lant. ( Ex.  58 )  The  letter  concerned,  among  other  things,  the 
appellant's  employment  at  Boeing.  The  very  crux  of  the 
Government's  alleged  basis  in  fact.  The  letter  provided: 

"The  Resume  of  the  Inquiry  of  Mr.  Kenneth  Gerald 
Storey,  Jr.,  Conscientious  Objector,  page  4,  eludes  to  the 
assumption  that  I  sanctioned  Mr.  Storey  working  on 
missiles  either  directly  or  indirectly.  Neither  the  Radio 
Church  of  God  nor  I  teach  that  anyone  should  work  on 
anything  even  remotely  connected  to  the  military. 

"All  the  details  were  not  explained  concerning  his 
work.  I  was  under  the  impression  that  the  capacity  of 
his  work  was  for  civilian  rather  than  military  purposes. ' 

The  minister  did  not  send  a  copy  to  the  appellant.  The 
Appeal  Board  never  informed  him  they  received  it.  W^hen 
the  local  board  reviewed  the  appellant's  request  to  reopen, 
they  never  notified  him  of  it.  The  appellant,  in  fact,  never 
knew  of  this  letter.  He  was  deprived  of  the  opportunity  to 
explain  it  and  clarify  its  meaning,  ( T.  36,  37 ) 

Here  we  have  a  letter  which,  without  further  clarifica- 
tion, leaves  the  impression  that  the  registrant  was  a  rebel 
regarding  obedience  to  church  doctrine,  that  he  misstated 
certain  facts,  and  that  he  was  working  at  Boeing  contrary  to 
the  teaching  of  the  church.  The  appellant  was  and  is  readily 
able  to  explain  away  these  misimpressions.  (T.  33,  29-41; 
Ex.  90-92) 


'I'lic  ri,Li;lil  lo  l)c  lorcwai  lied  ol  any  oslcnsihK  derogatory 
iiiloniiiitioii  filed  will)  llie  local  hoard,  and  Hie  opportunity 
(()  clarily  tlic  same  is  an  inleujial  pail  ol  a  lair  hearing. 

In  Conznlcs  i.  C.S.,  ."MS  U.S.  407  (  1955)  a  re^i-strant 
was  not  afforded  the  op|)ortiuiity  to  rehnt  adverse  evidence 
in  llie  l)ei)arlinenl  ol  Inslice's  recommendation  to  the  Ap- 
peal Board.  In  reversing  the  conNiction  the  C'onrt  com- 
mented: 

Pai^e  415,  "Jn'it  ^is  the  ri,u;hl  to  a  hearing  means  the 
right  to  a  meaninglul  hearing,  (^S.  f.  Niificnt;  Simmons 
V.  IJ.S.,  snpra,  so  the  right  to  file  a  statement  hefore  the 
Appeal  Board  inclndes  the  right  to  file  a  meaningfnl 
statement,  one  hased  on  all  the  facts  in  the  file  and  made 
with  awareness  of  the  recommendation  and  argnment 
to  be  countered." 

Page  41  ri  ".  .  .  the  local  hoard  made  nse  of  evi- 
dence of  which  (the  registrant)  may  ha\e  been  un- 
aware, and  which  he  had  no  chance  to  answer;  a  prime 
requirement  of  any  fair  hearing. 

A  similar  position  was  taken  in  the  9lh  ("ircuit  case  ol 
Chcnwkoff  219  F.  2d  721  ( 1955).  Here  the  Draft  Board's 
file  contained  information  ol  an  ai")parent  derogator)-  nature. 
The  registrant  ne\  er  knew  of  this  data  being  considered  and 
never  had  a  chance  to  explain  the  saiue. 

The  Court  there  stated  \er\  succinctly: 

Page  723,  "The  fair  hearing  essential  to  meet  mini- 
mum requirements  of  an\  accepted  notion  of  due  pro- 
cess includes  the  opportunit\  to  know  of  acKerse  e\  i- 
dence  and  to  be  heard  concerning  its  truth,  relexancy 
and  significance.  Otherwise  such  a  hearing  is  in  viola- 
tion of  the  concept  of  ordered  liberty."  (Cases  cited. ) 

Chief  Justice  Warren  recently  spoke  out  on  this  \  er> 
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subject.  He  expressed  its  importance  and  the  intent  of  the 
Court  to  protect  the  right  from  "erosion."  The  Court's  state- 
ments are  found  in  Greene  v.  McElwy,  360  U.S.  474,  496 
( 1959),  in  which  it  is  stated: 

"Certain  principles  have  remained  relatively  im- 
mutable in  oiu'  jurisprudence.  One  of  these  is  that  where 
governmental  action  seriously  injures  an  individual,  and 
the  reasonableness  of  the  action  depends  on  fact  find- 
ings, the  evidence  used  to  pro\  e  the  Government  s  case 
must  be  disclosed  to  the  individual  so  that  he  has  an 
opportunity  to  show  that  it  is  untrue  .  .  .  We  have  for- 
malized these  protections  in  the  requirements  of  con- 
frontation and  cross-examination.  They  have  ancient 
roots.  They  find  expression  in  the  Sixth  Amendment 
which  provides  that  in  all  criminal  cases  the  accused 
shall  enjoy  the  right  to  be  confronted  with  the  witnesses 
against  him.  This  court  has  been  zealous  to  protect 
these  rights  from  erosion.  It  has  spoken  out  not  only  in 
criminal  cases,  (Cases  cited)  but  also  in  all  types  of 
cases  where  administrative  and  regulatory  actions  were 
under  scrutiny.  ( Cases  cited ) " 

It  is  well  founded  that  the  use  of  this  secret  knowledge 
by  the  board,  without  affording  the  defendant  the  oppor- 
tunity to  rebut,  is  no  technical  irregularity.  As  Judge  Learned 
Hand  said,  "It  went  to  the  very  heart  of  controversy  and 
vitiated  the  whole  proceeding."  U.S.  v.  Cain,  149  F.  2d  338, 
342  (2d  Cir.  1945)  and  cases  cited  therein.  See  also:  U.S.  v 
Toon,  151  F.  2d  778,  780  (2d  Cir.  1945);  U.S.  v.  Everngam, 
102  F.  Supp.  128, 131  ( S.  D.  W.  Va.  1951 ) . 

Being  deprived  of  an  opportunity  to  clarify  this  matter 
for  the  Appeal  Board,  and  to  focus  the  local  board's  atten- 
tion to  his  explanation  on  his  request  for  reclassification, 
blatantly  denied  the  defendant  a  fair  hearing  and  conse-j 
quently  violated  due  process. 
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III 

THE  LOCAL  HOAKl)  \1  ISIM  KHI'lii:!  KJJ  WD 
MISAPPLIED  rill-:  REGULATIONS  WHEN  IT  CON- 
SIDI'-KI',!)  TIM-:  NEW  INEOHMATION,  EILEI)  HV 
APPI'lLLANT,  UNDER  Till']  ERKONEOLS  IMPRES- 
SION IT  HAD  TO  WARRANT  THE  AUTHORITY  OE 
1111-:  STATE  DIRECTOR  TO  REOPEN. 

After  the  appellant  filed  his  SjK'tial  l-'onii  for  (loMsci- 
oiitioiis  Ohjectors,  he  was  granted  a  personal  appearance 
hearinji;  Ix'fore  the  local  hoard.  Siihse(|nent  to  that  hearing 
yonr  appellant  filed  new  information  with  the  local  hoard,  to 
wit:  That  he  was  l)a|)ti/,ed  ( Iv\.  121  ),  that  his  continncd 
workinu;  at  Rocini!;  was  due  to  a  nnsunderstandinu;  hetween 
his  minister  and  him.seli  and  that  he  had  now  terminated  his 
employment  at  Boeing.  (Ex.  55)  Also,  verification  of  said 
information  was  recei\ed  from  the  appellants  attoniev. 
(Ex.46) 

The  local  hoard  consideretl  the  new  information  hut 
refused  to  reopen  the  appellants  classification.  It  gave  its 
reasons  in  a  letter  to  his  altornex  in  which  it  said: 

"Serious  consideration  was  gi\en  sour  re(}uest  hut 
it  was  their  determination  that  no  action  would  he  taken 
as  information  suhmilted  did  not  warrant  re(|uesting 
the  authoritv  of  the  State  Director  to  reopen  the  classi- 
fication.' (Ex.  120) 

(A)  The  Local  Board  \'iolated  the  Defend- 
ant's Right  of  Due  Process  When  It  Ap- 
plied an  Erroneous  Rule  of  Law. 

The  regulation  pertaim'ng  to  rcnipening,  32  C.F.R. 
1625.2,  prcnides: 

"The  local  hoard  ma>  reopen  and  consider  anew 
the  classification  of  a  registrant  (a)  upon  the  written 
recpiest  of  the  registrant  ...  if  such  retpiest  is  accom- 
panied In  written  information  presenting  facts  not  con- 
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sidered  when  the  registrant  was  classified  which,  if  true, 
would  justify  a  change  in  the  registrant's  classification 


Now  the  standard  for  reopening  a  classification  is  clear. 
The  standard  is,  "Will  the  new  information  justify  a  change 
in  the  classification,"  not  "\\'ill  it  warrant  requesting  the 
authority  of  the  State  Director  to  reopen  it." 

It  is  impossible  to  determine  what  type  or  quantity  of 
new  information  that  the  local  hoard  felt  was  needed  to  "re- 
quest the  State  Director  to  reopen."  But  regardless  of  what- 
ever it  was,  it  is  clear  that  the  local  board  considered  the 
appellant  s  new  information  under  an  erroneous  impression 
as  to  the  existing  law. 

The  power  of  classification  is  exclusively  vested  in  the 
local  boards,  subject  only  to  the  right  of  appeal.  (50 
U.S.C.A.,  App.,  Sec.  460(b)(3);  32  C.F.R.  1622.1(c)  ) 

"Errors  of  law,"  however,  must  be  rectified  by  the 
Courts,  U.S.  V.  Downer,  135  F.  2d  521  (2nd  Cir.  1943).  This 
is  exactly  what  the  Courts  ha\  e  done. 

In  the  9th  Circuit  case  of  Stain  v.  U.S.,  235  F.  2d  339 
(9th  Cir.  1956),  a  registrant  filed  his  Special  Form  for  Con- 
scientious Objectors  after  his  physical  was  taken,  but  before 
the  Induction  Notice  was  issued.  The  local  board  ruled  not 
to  reopen  the  classification  on  the  erroneous  grounds  that 
the  form  was  filed  after  the  physical  had  been  taken. 

The  Court  declared  the  Induction  Order  invalid  and 
stated: 

Page  343,  "We  hold  that  the  procedure  followed 
by  the  board,  in  arriving  at  its  ruling  denying  the  Peti- 
tion to  Reopen  and  Reclassify,  was  illegal  and  deprived 
appellant  of  due  process  of  law  and  that  he  was  preju- 
diced thereby." 

In  another  case  the  registrant  submitted  a  ministerial 
certificate  and  two  affidavits.  The  board  refused  to  reopen 


2.3 


liis  classificalioii  on  (lie  ^loiinds  lliat  Jcliovalis  Witnesses 
were  iiol  a  rccoj^nized  cIimk  li.  Tlic  ronrt  lalx-lcd  lliis  an 
"crroi icons  theory"  and  staled: 

Pa^c  424,  "Since  llic  hoard  s  refusal  to  reopen  and 
consider  the  defendants  chissification  was  founded 
upon  this  erroneous  theory,  a  hehef  of  tlie  hoard  rnein- 
hers,  the  hoard's  orders  to  the  defenthnit  .  .  .  was  a 
inilhlv."  U.S.  V.  Henderson,  223,  F.  2(1  421.  (7th  Cir. 
1955). 

In  (/.S.  V.  Ko.se,  lOfi  F.  Supj).  433,  ( D.C.  Conn.  1951 ), 
the  local  hoard  denied  a  registrant's  ministerial  claim.  The 
majority  of  the  hoard  admitted  the\  did  not  act  ujion  the 
definition  of  a  nn'nister  as  stated  in  the  Act.  In  discharging 
the  defendant  it  was  .said: 

Page  435,  'When  it  is  ciuestioned  in  a  criminal  pro- 
ceeding, howe\er,  it  is  open  to  the  defense  to  show  if 
the  hoard  had  an  erroneous  interpretation  of  the  law  in 
that  respect  in  arriving  at  its  conclusion.  .  .  .  There  was 
evideuee  before  them  on  which  the\  )ni<s,ht  have  deter- 
mined that  he  icii.s  not  d  minister,  hut  since  the\'  were 
not  acting  on  a  proper  interpretation  of  the  rule  to  he 
applied,  we  cannot  tell  .  .  .  whether  they  would  have  ar- 
rived at  the  same  conclusion.  ( .\lso  see  ^^S.  f.  Kezme.s, 
125  F.  Supp.  300  (D.C.  Pa.  1954).  (Emphasis  ours.) 

(B)  The  Local  Board's  Relinquishment  of 
Its  Right  to  Reclassif>  to  the  Slate  Direc- 
tor \'iolated  Its  Statutor>  Duties. 

In  misinterpreting  and  erroneously  appK  ing  the  law  in 
the  manner  in  which  the\  did,  the  local  hoard  also  admit- 
tedly abdicated  its  discretionar\-  dut>-  of  reclassification  to 
the  State  Director. 

In  Ex  Parte  A.sit  Ranjan  Ghosh,  58  F.  Supp.  ^51  (S.D. 
Cal.  1944),  a  writ  was  granted.  The  Court  stated  on  page 
857,  "And  the  State  Director  is  not  empowered  under  the 
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Act  to  promulgate  rules  or  regulations  nor  to  substitute 
his  judgment  for  that  of  the  local  or  Appeal  Boards." 

In  U.S.  V.  Cain,  149  F.  2d  338,  (2  Cir.  1945),  the  Court 
reversed  an  order  where  a  writ  had  been  denied.  It  appeared 
the  local  board  had  made  use  of  a  report  by  a  panel  of  ex- 
perts. The  opinion,  by  Judge  Leamed  Hand,  held  that  such 
use  must  be  a  restricted  one,  that ".  .  .  they  must  not  be  made 
a  substitute  for  the  boards  themselves."  (Page  341.)  The 
Court  concluded  that  the  form  of  the  recommendation  made 
it  improper  for  the  board  to  act  upon,  that  ".  .  .  it  was  a  de- 
cision upon  the  very  issue  to  be  decided."  (Page  341. ) 

In  Eagles  v.  Samueh,  329  U.S.  304,  315  (1946),  our 
argument  by  analogy  is  further  supported.  There,  the  Court 
stated: 

"It  is  plain  that  the  local  boards  and  the  Boards  of 
Appeal  may  not  al:)dicate  their  duty  by  delegating  to 
others  the  responsibility  for  making  classifications.  That 
is  their  statutory  function.  Section  10  (a)  (2. )" 

Therefore,  the  order  to  report  on  which  the  conxiction 
is  based  was  not  in  conformity  with  the  established  admin- 
istrative process  but  was  "outside"  the  administrative  pro- 
cess. Compare  U.S.  v.  Peterson,  53  F.  Supp.  760  ( D.C.  Cal. 
1944 ) ,  where,  in  this  very  early  statement  on  the  subject  by 
Judge  St.  Sure  the  law  was  so  stated  ( page  762 ) ,  this  hold- 
ing never  being  criticized  by  any  of  the  many  hundreds  of 
subsequent  draft  cases.  Also  see  Knox  v.  U.S.,  200  F.  2d  398, 
401  (9th  Cir.  1952). 

( C )  When  The  Local  Board  Fails  to  Exercise 
A  Discretionary  Function  It  Is  Not 
Within  the  Power  of  the  Court  To  Exer- 
cise That  Function  For  Them. 

It  is  not  the  contention  of  your  appellant  at  this  point, 
that  the  local  board  a]:)used  its  discretion  in  not  reopening. 
Indeed,  how  could  it  abuse  its  discretion  when  it  never 
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properly  considered  iIk'  (ineslion  in  issney  On r  contention  is 
llial  il  did  not  |)r()|)erl\  e\;iln;ile  Hie  a|)|)ell;int'.s  new  iiifor- 
inalion  hecairsc  it  was  under  an  erroneons  ini|)ression  of  law. 

What  then  is  the  resnit?  \\  hat  wonld  the  hoard  have 
decided  if  it  did  consider  the  merits  of  the  appellant's  re- 
(juest?  Would  they  ha\e  reopened? 

The  answer  is,  we  don  t  know!  The  (Foxcnnnent  has 
the  hnrden  of  provini;  the  appellant  i^nilly  hexond  a  reason- 
ahle  douht.  Therefore,  we  c<rtainly  cannot  simply  conclude 
that  they  would  not  haxc  reojiened. 

Ceases  have  considered  this  i^cneral  |)rinci|)le  of  law. 
The  conclusion  of  them  is  that  it  is  for  the  local  hoard  to 
decide  and  not  the  (>ourt.  Therelore,  a  Motion  h)r  Judj^menl 
ol  Accjuittal  is  in  order. 

It  is  "a  simple  hut  fundamental  rule  of  admim'slra- 
tive  law  .  .  .  that  a  rc\  iewinii;  court,  in  dealinji;  with  a 
determination  or  jud,t!;ment  which  an  administrative 
at!;ency  alone  is  authorized  to  make,  must  judi:;e  the 
propriety  oi  such  action  soIcK'  h\'  the  .grounds  inxokcd 
by  the  agency.  If  those  grounds  are  inadequate  or  im- 
proper, the  court  is  powerless  to  affirm  the  administra- 
ti\c  action."  SEC  v.  Chcurn/  Corp..  332  I'.S.  194.  HJfi 
(1947).  See  also  Austin  v.  Jarksoiu  353  F.  2d  910.  912 
(4th  Cir.  1965). 

\\'e  also  read  in  S7^///j  v.  U.S.^  235  F.  2d  339,  343  (9th 
Cir.  1956): 

"^^'e  arc  not  holding  that  the  hoard  could,  or  could 
not,  have  determined  from  the  e\  idence  that  there  was 
a  basis  in  fact  for  the  denial  .  .  .  that  cpuvstion  was  one 
that  the  board  should  ha\e  answered  but  it  did  not. 
The  court  declared  the  Induction  Order  in\alid.  .\lso 
see  U.S.  V.  Ronwiw,  103  F.  Supp.  597.  600  (S.D.X.Y., 
1952). 

In  applying  an  imaginar\  rule  as  the\  did,  the  appellant 
was  deprixed  of  the  right  to  appear  before  the  local  board. 
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orally  discuss  and  explain  his  evidence  in  detail,  and  of 
having  the  hoard  personally  evaluate  the  sincerity  of  his 
changed  position.  This  would  also  include  the  special  appel- 
late procedures  afforded  a  conscientious  objector.  (Shep- 
herd V.  U.S.,  217  F.  2d  942  (9th  Cir.  1954);  32  C.F.R. 
1625.11;  1624.2;  1625.13;  1626.25;  50  USCA  App.  Sec. 
456(j). 

IV 

THE  LOCAL  BOARD  ACTED  ARBITRARILY  AND 
W  ITHOUT  A  BASIS  IN  FACT  WHEN  IT  REFUSED  TO 
REOPEN  THE  APPELLANT'S  CLASSIFICATION 
AFTER  RECEIVING  NEW  INFORMATION  REGARD- 
ING A  CHANGE  IN  HIS  STATUS. 

The  Selective  Service  regulations  provide  that  no  classi- 
fication is  permanent.  (32  CFR  1625.1)  They  also  establish 
lish  the  basis  for  reopening  a  classification.  The  grounds  are 
found  in  32  CFR  1625.2  which  provides  in  part: 

"The  local  board  may  reopen  and  consider  anew 
the  classification  of  a  registrant  (a)  upon  the  written 
request  of  the  registrant  ...  if  such  request  is  accom- 
panied by  written  information  presenting  facts  not  con- 
sidered when  the  registrant  was  classified,  which,  if 
tine,  would  justify  a  change  in  the  registrant  s  classifi- 
cation ..." 

There  are  two  elements.  First,  the  information  must 
not  have  been  previously  considered;  the  second,  if  true, 
that  it  would  justify  a  change  in  the  classification.  Are  these 
two  elements  fulfilled  in  your  appellant  s  case? 

Let  us  first  consider  if  facts  not  previously  considered 
were  filed. 

While  working  at  Boeing  the  appellant  embraced  the 
principles  of  conscientious  objection.  (Ex.  155,  156)  He 
filed  his  conscientious  objector  form.  His  personal  appear- 
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ance  hearing  was  licid  al  (lie  local  hoard  on  May  20,  1^)63. 
The  local  l)()ar{l  classified  liiiii  l-A  and  lie  appealed.  Between 
(lie  lime  of  llic  appellant  s  appearance  before  Ins  local  hoard 
on  May  20,  1963  (lv\.  20 j,  and  the  local  hoard's  convening 
to  consider  his  new  information  on  Jnne  15,  H)64  (Ex.  120), 
yonr  ai)pellant  filed  the  following: 

Written  information  (  1  )  that  he  had  (jnit  his  joh  at  the 
Boeing  Company  (Ex.  55);  (2)  that  his  employment  at 
Boeing,  after  embracing  the  principles  of  conscientious  ob- 
jection, was  due  to  a  misunderstanding  between  his  minister 
and  himself  (  Kx.  55)  and  (3)  that  he  had  become  a  l)aptized 
member  of  the  Church  of  C»od.  (Ex.  121 ) 

As  the  record  will  conclusively  bear  out,  this  informa- 
tion was  filed  subsequent  to  the  May  20th  meeting  of  the 
appellant's  local  board.  So  the  first  element  for  reopening  is 
met. 

Now  let  us  consider,  assuming  this  information  to  be 
true,  if  it  would  justify  a  change  in  the  appellant  s  classifica- 
tion. 

Let  us  recall  that  appellant  was  classified  I-.\-()  l)\  the 
Appeal  Board.  Also,  as  Point  VI  of  this  brief  clearly  de\  elops, 
the  only  ostensible  basis  for  this  classification  was  the  fact 
that  the  appellant  was  working  at  Boeing.  The  Government 
contended  that  this  was  defense  work. 

The  information  filed  then,  showed  the  changed  atti- 
tude of  appellant  toward  "defense  work. '  It  showed  a  change 
in  the  willingness  to  perform  the  type  of  work  that  the  De- 
partment of  Justice  considered  as  defense  work.  In  other 
words,  there  was  a  change  in  the  very  circimistances  upon 
which  the  Government  is  attempting  to  predicate  its  basis  in 
fact.  As  can  be  seen,  the  basis  in  fact  then  actually  no  longer 
existed.  And  if  the  local  board  had  reopened  and  gi\en 
appellant  his  right  to  further  explain  this  evidence  (32  CFR 
1624.2)   they  would  have  learned  that  he  transferred  to 
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working  on  civil  aircraft  as  long  ago  as  November  21,  1963. 
(T.  33,34) 

The  hoard  would  have  also  further  learned,  had  they 
reopened,  and  given  appellant  the  opportunity  to  explain  the 
evidence,  a  full  explanation  of  the  misunderstanding  be- 
tween the  minister  and  himself  that  resulted  in  his  working 
at  Boeing  after  becoming  a  conscientious  objector.  (T.  33) 

The  fact  of  appellant's  baptism  was  indicative  of  his 
sincere  noncombantant  convictions,  as  it  showed  his  further 
adherence  to  the  doctrines  taught  by  his  church  —  one  of 
which  was  opposition  to  noncombatant  duty.  ( Ex.  121 ) 

It  would  appear  to  be  clear,  that  as  the  foregoing  facts 
struck  right  at  the  heart  of  the  Government's  alleged  basis  in 
fact,  that  these  facts  would  justify  a  change  in  the  appellant's 
classification.  Both  elements  of  the  regulation  pertaining  to 
reopening  having  been  met  then,  it  is  respectfully  submitted 
that  it  was  prejudicial  error  for  the  local  board  not  to  do  so. 

The  counsel  for  appellant  wants  to  clarify,  however, 
that  he  is  not  contending  that  the  local  board  had  a  duty  to 
"reclassify"  appellant.  That's  for  the  board  to  decide.  He 
does  contend,  however,  that  the  local  board  did  have  the 
duty  to  at  least  "reopen"  appellant's  classification,  grant  him 
the  required  hearing  ( 32  CFR  1624.2 )  so  he  could  discuss 
the  new  information  and  the  board  could  determine  the  sin- 
cerity of  his  attitude. 

The  failure  of  the  local  board  to  at  least  "reopen"  has  | 
been  considered  in  many  cases. 

A  case  on  this  point  is  the  9th  Circuit  case  of  Stain  v. 
U.S.,  235  F.  2d  339  ( 9th  Cir.  1956 ) .  There  the  registrant  was 
classified  I-A.  He  subsequently  filed  a  Special  Form  for  Con- 1 
scientious  Objectors.  The  board  refused  to  reopen  his  classi- 
fication. In  reversing  his  conviction  the  Court  stated : 

Page  342,  "Under  the  Regulations  (Sec.  1625.4), 
if,  in  the  local  board's  opinion,  his  filled-in  Form  150; 
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contained  information  in  addition  (o  lliat  considered 
wluMi  appellant  was  classified  l-.\  and/or  "new  facts," 
which  presented  a  prima  hicic  case  for  a  conscicntious- 
ohjector  classification,  tfie  local  hoard  shoidd  have  re- 
opened the  record  for  the  dctcrmiiuition  of  whether 
appellant  was  entitled  to  the  change  recinested.  (Em- 
phasis ours. ) 

Also  in  accord  is  Brown  v.  U.S.,  216  F.  2d  258,  (9th  Cir. 
1954)  in  which  it  was  stated: 

Page  260,  "If  a  change  of  statns  teas  dcrlarrd,  it 
was  the  (lulij  of  the  local  hoard  to  take  it  into  considera- 
tion and  to  classify  him  in  the  light  of  the  new  evidence 
presented."  (Cases  cited.)   (Emphasis  ours.) 

As  also  provided  in  Toicnscnd  r.  Zimmrrmnn,  237  F. 
2d  376,  (6th  Cir.  1956),  on  page  377: 

"Though  the  language  in  the  regulation  is  pemiis- 
sive  merely  that  does  not  mean  that  a  local  hoard  may 
refuse  to  open  arbitrarily,  hut  requires  it  to  e.xercise 
sound  discretion.  That,  in  turn,  recpiires,  when  the  hasis 
of  an  application  is  not  clearK  frivolous,  an  incjuiry  de- 
signed to  test  the  asserted  facts  sufficiently  to  give  the 
board  a  rationale  basis  on  which  to  put  decision. 

See  also  Schumau  v.  U.S.,  208  F.  2d  801,  804  (9th  Cir. 
1953);  U.S.  V.  Peebles,  220  F.  2d  114,  118  (7th  Cir.  19.5.5); 
Taffs  V.  U.S.,  208  F.  2d  .329  (8th  Cir.  1953);  U.S.  v.  Hafia- 
man,  213  F.  2d  86  (3rd  Cir.  19.54).  For  a  well-wTitten  gen- 
eral discussion  of  Dickinson  and  Estep  see  Batterton  v.  U.S., 
260  F.  2d  2.33,  2.36  (8th  Cir.  19.58). 

It  has  been  further  establised  that  the  local  board  needs 
a  basis  in  fact  to  justifiabb-  refuse  to  reopen  a  regristrant's 
classification. 

As  provided  in  the  case  of  U.S.  v.  Ransom,  223  F.  2d  15, 
17  (7th  Cir.  1955): 

"The  local  board  should  ni)t  be  able  to  escape  the 
requirement  of  a  basis  in  fact  b>-  simply  refusing  to  re- 
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open  a  registrant's  file  and  consider  it  further.  If  a  regis- 
trant makes  a  prima  facie  showing  of  right  to  a  new 
classification,  the  board  cannot  refuse  to  give  it  to  him 
unless  it  has  at  least  a  basis  in  fact  for  that  refusal.  We 
regard  this  as  a  necessary  corollary  to,  if  not  the  same 
as,  the  rule  laid  down  in  the  Estep  and  Dickinson  cases, 
supra. 

"If  a  registrant  presents  a  prima  facie  case  for  a  new 
classification,  the  mere  fact  that  his  file  has  previously 
been  closed  is  not  a  basis  in  fact  for  refusing  the  re- 
quested classification.  When  such  a  prima  facie  case  is 
presented  and  the  ])oard  has  no  basis  for  refusing  the 
requested  classification,  it  must  investigate  further.  If 
further  investigation  fails  to  disclose  any  basis  for  re- 
fusing the  registrant's  requested  classification,  it  must 
be  granted. " 

See  also  U.S.  v.  Scott,  137  F.  Supp.  449,  453  (E.D. 
Wis.  1956);  U.S.  V.  Hestad,  248  F.  Supp.  650,  654 
(W.D.  Wis.  1965). 

That  the  appellant  made  out  a  prima  facie  case  is  readily 
demonstrable.  For  a  capsule  review  of  appellant's  evidence 
substantiating  his  claim,  see  App.  G  and  F. 

This  reopening  of  appellant's  classification  would  have 
resulted  in  giving  him  the  right  of  a  personal  appearance 
before  his  local  board,  the  right  to  present  further  e\  idence 
to  them  (32  CFR  1624.2  (b) )  and  in  the  event  they  place 
him  in  an  unacceptable  classification,  the  right  to  a  Special 
Appellate  Procedure  offered  under  Section  6  ( j )  of  the  Act 
and  Section  1626.25  of  the  Regulations.  See  Witmer  v.  U.S., 
348  U.S.  375  for  a  more  elaborate  discussion  of  the  rights 
that  appellant  was  deprived  of. 

The  undisputed  effect  of  a  registrant  being  denied  a 
basic  right  was  summarized  in  Ktiox  v.  U.S.,  200  F.  2d  398, 
401,  (9th  Cir.  1952),  in  which  it  was  stated: 

"So  far  as  we  are  aware  it  is  the  uniform  view  of 
the  Courts  passing  on  the  subject  that  failure  to  accord 
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a  registrant  (lie  proccdmal  iiu:lils  |)i()\  idcd  l)y  the  regii- 
lalioiis  invalidates  the  aetion  ol  llic  (haft  hoard.  " 


TIIK  DEPAin  MENT  OF  JUSTICE'S  HECOMMEN- 
DATION  TO  THE  APPEAL  BOARD  DENIED  APPEL- 
LANT DUE  PH()(:i:SS  IN  THAT  IT  WAS  AN  UNEAIH 
RESUME  OF  THE  ()RI(;1NAL  llIvARINC;  OFFICERS 
RECOMMENDATION,  AND  THE  ORI(;iNAL  HEAR- 
INC;  OFFICERS  REPORT  WAS  ARBITRARY,  CAPRI- 
CIOUS, AMBKiUOUS  AND  UNFAIR. 

The  original  Hearintj;  OITieer's  report  found  tlie  regis- 
trant to  he  sincere.  It  proN  ided  "The  registrant  appeared  to 
he  sincere  in  his  representations  as  to  his  religions  training 
and  Belief."  ( Apj).  B,  p.  4)  It  then  went  on  and  in  the  "Con- 
clusion" provided: 

"(T)here  is  nothing  in  registrant's  situation  that 
would  proliil)H  his  ser\  ice  in  a  n()nc()ni])atant  capacity 
or  in  the  area  of  assi<incd  puhlir  work."  (Emphasis 
added.) 

y\fter  stating  these  conclusions  the  Hearing  Officer  con- 
tinued under  the  "Reconunendation    portion  of  his  report: 

"Based  upon  the  conclusions  reached  as  the  result 
of  this  hearing,  it  is  recommended  that  the  registrant's 
appeal  he  allowed  in  part  and  that  he  he  classified  as  a 
conscientious  ohjector  to  conihatant  military  service, 
hut  that  he  not  he  exempted  from  noncomhatant  mili- 
tary service  or  serviee  of  an  assipied  pnldie  nature  com- 
mensurate with  the  conclusions  herein  and  ahove 
stated."  (Emphasis  added.) 

The  instructions  from  the  office  of  the  Attorney  General, 
to  the  Hearing  Officer,  require  that  the  "Hearing  Officer  may 
make  one  of  three  possihle  recommendations  to  the  Depart- 
ment of  Justice."  The  form  of  recommendation  to  be  used 


32 


when  a  registrant  has  been  found  to  ])e  quahfied  for  non- 
combatant  duty  is: 

"The  Hearing  Officer  recommends  that  the  regis- 
trant be  exempt  from  combatant  training  and  service 
only,  and  if  inducted  into  the  armed  forces  he  be  as- 
signed to  n()ncoml)atant  training  and  service  as  defined 
by  the  President."  ( App.  E,  p.  17) 

As  can  l^e  seen,  the  Hearing  Officer  did  not  make  such 
a  recommendation. 

The  findings  and  conclusions  of  the  Hearing  Officer 
make  it  clear  that  he  had  some  misconception  or  misunder- 
standing regarding  the  relationship  of  noncombatant  serv- 
ice and  work  under  the  civilian  work  program  in  lieu  of 
induction.  (50  USC  App.  Sec.  456(  j) ) 

The  recommendation  was  in  fact  repugnant.  He  rec- 
ommended that  appellant  be  not  exempted  from  both  non- 
combatant  military  service  and  service  under  the  civilian 
work  program.  To  put  it  in  the  affirmative,  he  recommended 
that  appellant  be  qualified  for  both  noncombatant  service 
and  service  under  the  civilian  work  program. 

It  cannot  be  denied  that  the  recommendation  was  at 
least  ambiguous.  The  Department  of  Justice  should  have 
referred  the  matter  back  to  the  Hearing  Officer  for  a  clari- 
fication as  to  what  was  meant  by  the  recommendation. 
(App.  E,  p.  18) 

Now  let  us  look  at  the  Department  of  Justice's  recom- 
mendation to  the  Appeal  Board.  How  did  they  summarize 
this  point?  How  did  they  resolve  the  ambiguity?  They  simply 
stated: 

"He  ( the  Hearing  Officer )  recommended  that  the 
registrant's  conscientious  objector  claim  be  sustained 
as  to  combatant  military  training  and  service  only. "  ( Ex. 
78) 

So  the  Department  of  Justice  actually  misquoted  the 
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recommendation  ol  llic  Hearing  Officer.  Tlicy  omitted  the 
latter  part  of  tlie  recommendation  tluit  tlie  appellant  "not 
he  exempted  from"  or,  in  otlier  words,  tliat  fie  l)e  qnaliBed 
for,  tlie  ci\ilian  woris  program.  'I'fiey  a(  tnall\  ua\c  a  nns- 
conception  of  the  recommendation. 

Why  did  tliey  do  thi.s?  I'jtlier  imiocently  or  l)ecau.se  the 
author  of  the  re.snme  reeoi^ni/.ed  the  aml)i^nity  and  did  not 
want  to  confn.se  tlie  Appeal  Hoard. 

What  is  the  effect  of  this  mi.squote  of  an  amhi^nons 
Hearing  Officer's  reconnnendation? 

As  was  stated  in  DcRcmcr  v.  U.S.,  340  V.  2d  712,  (8th 
Cir.  1965): 

"There  i.s  no  clonht  that  once  the  Department  of 
Justice  undertakes  to  summarize  the  contents  of  the 
Hearing  Officer's  report  ...  it  has  the  obligation  to  ren- 
der a  fair  .suminanf .  .  . '  (  Knijihasis  ours ). 

Certainly  this  truth  could  not  he  questioned. 

An  applicable  comment  is  found  in  the  case  of  Mankc 
V.  U.S.,  259  F.  2d  518,  524  (4th  Cir.  1958).  There  the  De- 
partment of  Justice  s  recommendation  to  the  Appeal  Board 
stated  that  there  was  a  division  among  the  witnesses  in  re- 
gards to  their  \  iews  on  the  Defendant's  conscientious  ob- 
jector beliefs.  In  fact,  this  was  not  true.  The  Court  reversed 
and  stated: 

Howe\er,  we  find  that  there  was  a  lack  of  fairness 
in  the  recommendation  which  was  made  to  the  Appeal 
Board.  ...  (I)t  would  be  unrealistic  not  to  conclude 
that  the  Appeal  Board  .  .  .  was  influenced  largeK  if  not 
whollv  bv  the  reconuiiendation  of  the  Department  of 
Justice.  Goctz  v.  U.S.,  216  F.  2d  270  (9th  Cir.  1954). 
Since  the  recommendation  .  .  .  was  founded  on  a  mis- 
taken assumption  of  fact  we  hold  that  its  ctmsideration 
by  the  Appeal  Board  amounted  to  a  denial  of  procedural 
due  process.  ... 

A  similar  conclusion  was  come  to  in  the  case  of  U.S.  v. 
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Everngam,  102  F.  Supp.  128  (S.D.  W.  Va.  1951)  where  the 
Hearing  Officer's  recommendation  denied  the  registrant's 
claim  l:)ecause  he  was  a  CathoHc.  The  Court  stated  on  page 
131: 

"The  registrant  is  entitled  to  have  a  report  and 
recommendation  that  is  not  arbitrary.  Without  it  he  is 
denied  due  process  of  law.  Had  such  a  report  and 
recommendation  been  made,  who  can  say  that  the  .  .  . 
Appeal  Board  would  not  have  made  a  different  de- 
cision?" 

The  patent  ambiguity  in  the  original  Hearing  Officer's 
report  to  the  Department  of  Justice,  and  the  unilateral  re- 
solving of  that  ambiguity  in  favor  of  the  Department, 
materially  prejudiced  appellant  at  a  crucial  point.  In  the  case 
of  the  U.S.  V.  Cain,  149  F.  2d  338  (2nd  Cir.  1945)  the  local 
board  made  use  of  a  report  and  recommendation  of  an  ad- 
visory panel.  The  recommendation  contained  improper 
matter.  Judge  Learned  Hand  said,  on  page  342: 

"That  was  no  technical  irregularity  of  procedure; 
it  went  to  the  very  heart  of  the  controversy  and  vitiated 
the  whole  proceeding. " 

Also  see  U.S.  v.  BaJogh,  157  F.  2d  939  (2nd  Cir.  1947). 

The  recommendation  of  the  Department  of  Justice  to 
the  Appeal  Board  was  also  unfair  in  that  it  cited  the  case  of 
17.  S.  V.  Corliss.  It  failed  to  mention  that  this  was  a  Second 
Circuit,  not  a  Ninth  Circuit  case,  and  therefore,  not  binding 
as  law  in  the  judicial  district  in  which  the  board  was  sitting. 
They  also  omitted  citing  the  Ninth  Circuit  case  of  U.S.  v. 
Schiinuin,  208  F.  2d  801  which  was  contrary  to  Corliss.  ( Ex. 
79,  80 )  This,  thereby,  gave  the  erroneous  impression  that  the 
Corliss  case  was  the  law  in  the  Ninth  Circuit,  ( Further  argu- 
ment on  this  point  from  Point  VI  Sec.  A  is  also  applicable 
here. ) 

The  recommendation  was  also  unfair  in  implying  that 
by  the  appellant's  filing  his  conscientious  objector  claim  after 
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his  divorce,  aspersions  were  to  Ix"  cast  on  liis  sincerity.  The 
divorce  did  not,  in  fact,  make  the  appcHant  more  eh^ihle  for 
tlic  (haft  as  sn,u;,t!;cst('d,  inasinnch  as  he  was  always  c  lassified 
l-A.  (  Kx.  78,  79,  10)  (  h'nrlhcr  ar^nmcnt  on  this  point  from 
Point  VI  A  is  also  applicable  here. ) 

VI 

THE  I-A-O  CLASSIFICATION  CIVEN  APPEL- 
LANT BY  THE  APPEAL  BOAHD  WAS  ILLEC;AL,  AR- 
BITRARY, c:apric:i()us  and  without  a  basis  in 

FACT. 

The  registrant  has  clearly  made  out  a  prima  facie  case 
regarding  the  sincerity  of  his  comhatant  and  noncomhatant 
beliefs.  ( App.  G  and  F) 

The  Department  of  Justice  found  appellant  to  he  sin- 
cere in  regards  to  comhatant  service,  hut  recommended  that 
his  claim  for  noncomhatant  service  he  not  sustained.  It 
based  its  recommendation  upon  four  alleged  bases  in  fact. 

The  sincerity  of  the  registrant  is  not  questioned.  There- 
fore the  issue  is  one  of  law— whether  the  alleged  bases  in  fact 
are  legally  sufficient. 

Couusel  will  now  review  each  of  the  bases  in  fact  ad- 
N'anced  by  the  Government. 

( A )  The  Ac(iuisition  of  the  Registrants  Con- 
scientious Objector  Beliefs,  Subsecpient 
to  His  DiNorce  and  the  Passing  of  His 
Physical  Was  Not  A  Basis  in  Fact  to 
Justify  His  I-A-O  Classification. 

The  Department  of  Justice  attempted  to  refute  the  sin- 
cerity of  appellant.  In  drawing  attention  to  the  fact  that  he 
filed  his  conscientious  objector  claim  subsequent  to  being 
found  physically  acceptable  and  after  he  had  been  di\  orced. 

There  are  four  unimpeachable  reasons  wh\  this  cannot 
either  legalK  or  logicalK',  rise  to  the  dignit>-  of  a  basis  in  fact. 
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( 1 )  The  Government  cites  the  Second  Circuit  case  of 
U.S.  V.  Corliss  as  authority  for  denying  appellant  his  re- 
quested I-O  classification  and  for  granting  him  a  I-A-O. 

The  first  thing  we  must  do  is  note  what  classification  the 
registrant  in  the  Corliss  case  received  and  the  Court's  ration- 
ale. There  the  registrant  was  classified  I-A.  It  being  sug- 
gested that  the  registrant's  delayed  filing  of  his  conscientious 
objector  claim  manifested  a  motive  of  attempting  to  evade 
the  draft  at  the  last  moment.  The  putting  forth  of  a  last  ditch 
effort  to  clandestinely  obviate  his  military  responsibilities. 

Could  such  an  argument  ever  be  applicable  to  justify 
the  I-A-O  ( noncombatant )  classification  given  appellant  in 
this  case.  Can  it  be  said  that  by  virtue  of  your  appellant's 
notorious  motives  they  are  going  to  "punish  him  "  by  keeping 
him  out  of  the  front  lines?  Such  a  conclusion  would  be  il- 
logical. 

See  Executive  Order  128  which  defines  noncombatant 
service.  (App.  E,  p.  15) 

( 2 )  The  rationale  of  the  Second  Circuit  Corliss  case  has 
been  refuted  by  the  Ninth  Circuit  and  others.  In  the  Ninth 
Circuit  case  of  Schuman  v.  U.S.,  208  2d  801  (1953)  we 
read  the  following: 

Page  804,  "We  cannot  find  in  the  proceedings 
before  the  local  board  any  affirmative  evidence  which 
controverts  Schuman's  claim.  There  are  only  the  sus- 
picions raised  by  the  fact  that  Schuman  did  not  begin 
his  religious  studies  until  after  he  had  registered  for  the 
draft  and  by  the  fact  that  he  had  not  sought  exemption 
until  after  the  Korean  War  broke  out.  As  the  Supreme 
Court  has  stated,  'W^hen  the  uncontroverted  evidence 
supporting  a  registrant's  claim  places  him  prima  facie 
with  the  statutory  exemption,  dismissal  of  the  claim 
solely  on  the  basis  of  suspicion  and  specidation  is  both 
contrary  to  the  spirit  of  the  Act  and  foreign  to  our  con- 
cepts of  justice."  ( Emphasis  ours. ) 

Page  805,  "The  length  of  time  one  has  been  con- 
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nected  with  a  faitli  has  no  h(mrin(i,  upon  whfdhcr  (me  is 
entitled  to  cxcniption  <is  a  conscientious  objector.  Tfic 
only  question  to  he  considered  is  wlietlier  the  registrant 
has  a  sincere  (i.e.,  'conscientions'  religions  opposition 
to  participation  in  war  iti  any  form.  Tlie  Hearing  C)fficer 
conclnded  that  Sclininan  was  sincere  in  his  reh^ions 
helief  hut  hecause  he.  had  not  heen  sincere  lon^ 
enough  recommended  that  exemption  l)e  denied  This 
is  hut  another  exanii^le  ol  relyinji;  upon  suspicion  ratlier 
than  on  affirmative  evidence."  (Emphasis  ours.) 

Also  see  U.S.  v.  Peebles,  220  F.  2d  114,  118  (7th  Cir. 
1955);  Taffs  v.  U.S.,  208  F.  2d  .329,  (8th  Cir.  195.3);  U.S.  v. 
Haganian,  213  F.  2d  86,  (3rd  Cir.  1954);  U.S.  v.  Simmons, 
213  F.  2d  901,  905-906  (7th  Cir.  1954). 

( 3 )  Neither  is  an  adverse  implication  logically  justified 
from  the  fact  that  the  appellant  filed  his  claim  after  his 
divorce. 

The  appellant  was  classified  I-A  on  July  7,  1958  (Ex. 
10).  He  was  married  during  November,  1960  (Ex.  74),  but 
never  requested  a  dependency  or  hardship  classification  on 
this  grounds.  It  must  be  noted  that  from  1958,  until  April, 
1964,  when  the  appellant  was  classified  I-A-O,  he  had  always 
been  classified  I-A. 

In  other  words,  the  appellant  has  always  been  eligible 
for  induction.  He  never  had  a  deferred  or  exempt  classifica- 
tion because  of  his  marriage.  Therefore,  logic  dictates  that 
as  the  dissolution  of  his  marriage  in  no  way  affected  his 
eligibility  under  Selective  Service,  a  divorce  would  in  no 
way  motivate  ulterior  motives  in  filing  the  conscientious 
objector  claim. 

The  rationale  in  Schunum  v.  U.S.,  208  F.  2d  801,  804 
(9th  Cir.  1953),  just  cited,  and  the  other  cases  referred  to, 
are  equally  applicable  here  as  well. 

(4)  Counsel  is  firmly  convinced  that  the  utilization  of 
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the  rationale  of  Corliss  by  the  Department  of  Justice,  is 
highly  prejudicial  and  unfair. 

The  reason  being,  that  any  time  a  registrant  files  his 
conscientious  objector  claim,  it  is  always  before  or  after 
some  step  in  the  Selective  Service  process  of  classification. 
The  men  register  at  the  youthful  age  of  eighteen  years.  This, 
in  the  vast  majority  of  cases,  is  long  before  they  embrace  the 
principles  of  conscientious  objection.  The  only  exceptions 
being  the  youths  who  are  reared  in  the  fundamental  peace 
churches. 

As  a  consequence,  whenever  a  registrant  files  his  con- 
scientious objector  claim  it  is  bound  to  be  after  filing  his 
classification  questionnaire.  Then,  of  course,  it  is  either  "just 
before"  receiving  one  document  or  another  from  Selective 
Service,  or  "just  after"  receiving  such  a  documnt.  We  might 
continue  on  —  the  claim  was  filed  "just  before"  receiving 
his  notice  to  appear  for  his  physical,  or  "just  after"  receiving 
his  notice  for  a  physical.  The  Department  of  Justice  can,  and 
has,  used  just  about  any  such  point  as  a  pivot  for  the  Corliss 
case. 

( B )  The  Initial  Statement  by  the  Registrant 
That  He  Based  Conscientious  Objection 
on  A  Desire  to  Preach  Does  Not  Suffice 
as  A  Basis  in  Fact  on  the  Facts  in  This 
Case. 

The  only  evidence  of  such  a  basis  being  suggested  by 
the  appellant  is  a  mimeographed  questionnaire  furnished 
by  the  local  board,  on  which  the  answers  were  typed  in  by 
the  clerk.  Said  form  being  the  purported  answers  to  the  ques- 
tions as  given  by  appellant  during  his  personal  appearance 
hearing.  (Ex.  113) 

It  should  be  noted  that  appellant  never  made  this  state- 
ment as  such,  but  stated  that  he  had  filed  an  application  for 
admission  to  his  church's  theological  school.  ( T.  37,  38,  39 ) 
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Also,  that  answers  to  llie  form  (juestioris  were  typed  in  hy 
the  clerk,  and  under  the  press  of  hein^  before  the  local  hoard, 
appellant  never  fnlly  r(;ad  the  statement  before  signing  it. 
(T.  38,39;  Kx.61,94) 

Even  aside  from  this,  the  attempt  of  the  Government 
to  rely  on  this  point  as  a  basis  in  fact  discards  any  possibility 
for  spiritual  j^rowtli  and  Bi})le  understanding  in  a  registrant. 
It  also  absolutely  and  totally  i^nor(;s  the  wealth  and  super- 
abundance of  other  grounds  subsequently  stated  by  the  reg- 
istrant. ( App.  G  and  F;  Ex.  59,  133-135,  145) 

As  stated  in  Sicurclla  v.  U.S.,  348  U.S.  385,  391  as  long 
as  "the  requisite  objection  to  participation  in  war  exists,  it 
makes  no  difference  that  a  registrant  also  claims,  on  religious 
grounds,  other  exemptions  which  are  not  covered  by  the 
Act." 

Also  see  Parr  v.  U.S.,  Til  F.  2d  416,  (9th  Gir.  1959); 
Kretchet  v.  U.S.,  284  F.  2d  561,  (9th  Gir.  1960)  and  U.S.  v. 
Erikson,  149  F.  Supp.  576,  (D.G.N.Y.  1957). 

( G )  Under  the  Facts  in  This  Gase,  the  Pre- 
vious Employment  by  the  Appellant  at 
Boeing  Did  Not  Gonstitute  a  Basis  in 
Fact  for  a  Denial  of  the  I-O  Glassifica- 
tion. 

The  pertinent  facts  to  be  considered  on  this  point  are 
that  the  appellant,  prior  to  understanding  his  church's  teach- 
ing on  the  subject,  concluded  that  his  work  at  Boeing  might 
be  improper.  He  unhesitatingly,  innocently  and  openly,  up- 
on first  coming  to  his  conscientious  objector  beliefs,  forth- 
with so  informed  his  local  board.  ( Ex.  156) 

He  subsequently  had  a  conversation  with  other  church 
members  who  were  employed  at  Boeing  and  was  informed 
that  in  the  eyes  of  the  church  such  work  was  not  improper. 
(T.  30,31,33,46-48,51,52) 

The  appellant  then  wrote  the  local  board  and  made  in- 
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quiry  as  to  whether  or  not  Selective  Service  considered  his 
work  improper  and  expressly  stated  that  he  would  quit  if 
they  did.  (Ex.  153)  No  answer  was  ever  received  from  the 
local  board. 

Appellant  even  transferred  employment  within  Boeing 
from  working  on  ground-testing  material  to  drafting  on  non- 
combatant  unarmed  aircraft.  ( T.  33,  34,  43 ) 

The  registrant  subsequently  even  made  inquiry  of  the 
Hearing  Officer  and  asked  if  his  work  at  Boeing  was  im- 
proper and  that  he  would  quit  if  they  considered  it  as  such. 
The  Hearing  Officer  only  stated  it  was  immaterial  to  him, 
and  never  referred  the  appellant  to  a  Selective  Service  Ad- 
visor or  an  Appeal  Agent.  (T.  34,  50) 

Subsequently  a  ministerial  conference  was  held  at  the 
Headquarters  of  appellant's  church.  The  conference  was 
prompted  by  information  that  the  appellant's  local  church 
had  condoned  its  members  working  in  what  might  constitute 
defense  work.  An  edict  was  published  that  this  was  not  the 
doctrinal  position  of  the  Headquarters  church.  ( Ex.  55,  67, 
68;  T.  35,  36,  53,  54)  Upon  being  informed  of  the  decision 
of  the  Headquarters  church,  the  appellant  and  others  termi- 
nated their  employment  at  Boeing.  ( T.  55 ) 

The  eflFect  that  working  in  defense  work  would  have 
upon  a  conscientious  objector's  classification  was  recently 
considered  in  the  case  of  Harshman  v.  U.S.,  372  U.S.  607 
(1962). 

In  that  case  the  Department  of  Justice  also  attempted 
to  have  a  registrant  classified  I-A-O  by  virtue  of  his  alleged 
participating  in  defense  work.  The  Solicitor  General  of  the 
United  States  requested  that  the  Court  remand  the  case  to 
the  District  Court  so  the  indictments  could  be  dismissed.  His 
recommendation  was  based  on  a  "confession  of  error"  by 
the  Attorney  General.  ( App.  C ) .  On  page  11  of  the  Govern- 
ment's Brief  it  is  stated : 
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'"I'he  stalnlc  leaves  no  room  (or  a  nil(,'  of  law  that 
willingness  to  engage  in  defense  prodnetion  is  so  incom- 
patible with  conscientions  ohjcction  to  military  service 
that,  despite  mKjnestioni-d  religions  sitKcrity,  a  \-() 
classification  may  not  he  assigned  to  any  person  willing 
to  work  npon  ^oods  for  the  armed  forces.  By  the  same 
token,  it  is  iuijX'rtnissihIc  to  jiunp,  invariably  and  anto- 
matically,  from  evidence  of  willingness  to  work  on  war 
goods  to  the  conclusion  of  lack  of  a  sincere  conscientious 
objection  to  noncombatant  service."  (Emphasis  ours.) 

Let  us  apply  this  to  the  case  before  us.  Where  is  the  fact 
or  facts  that  would  logically  lead  us  from  the  appellant's 
temporary  and  previous  employment  at  Boeing,  to  the  "con- 
clusion of  lack  of  a  sincere  conscientious  objection  to  non- 
combatant  service?"  Your  counsel  can  find  none  of  record. 
There  are  no  facts  to  bridge  the  gap.  The  gap  was  merely 
leaped  by  the  "impermissible  jump"  condemned  as  a  matter 
of  law  by  the  Attorney  General  of  the  United  States. 

On  page  12  of  the  Harshman  brief,  the  Solicitor  Gen- 
eral went  on  to  quote  from  the  Attorney  General's  Memor- 
andum: 

"Cases  can  be  readily  imagined  in  which  the  regis- 
trant's beliefs  would  permit  some  degree  of  participa- 
tion by  him  in  some  kinds  of  defense-related  civilian 
activity,  yet  still  would  qualify  him  for  the  exemption. 

Is  this  not  one  of  the  cases  to  be  "readily  imagined "? 
The  appellant  continued  his  employment  at  Boeing  under 
a  mistake  of  fact  and  a  mistake  of  law.  A  mistake  of  fact  as 
to  how  his  church  viewed  such  employment,  and  by  being 
induced  into  a  mistake  of  law  as  to  how  Selecti\e  Service 
viewed  such  work  in  relationship  to  qualifying  registrants 
for  the  I-O  classification. 

The  Solicitor  General  continued  his  quote  from  the 
Memorandum: 

"The  issue  is  general!)  whether  the  registrant  is 
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sincere  in  his  claimed  beliefs,  and  logical  inconsistency 
on  his  part,  while  always  relevant  as  a  factor  to  be  con- 
sidered, is  not  necessarily  decisive." 

The  Hearing  Officer  found  the  appellant  to  be  sincere 
in  the  statement  of  his  religious  beliefs.  (App.  B,  p.  4) 
In  this  case  there  is  not  even  any  "inconsistency"  on  the 
part  of  appellant.  The  appellant  is  not  claiming  a  right  to 
continue  working  at  Boeing.  He  is  not  claiming  he  has  a 
right  to  work  in  defense-related  industry  and  still  claim  a 
I-O  classification.  To  the  contrary,  he  states  that  such  em- 
ployment is  contrary  to  his  religious  beliefs.  He  claims  he 
cannot  conscientiously  perform  such  work.  And  in  accord- 
ance with  these  expressed  principles,  he  terminated  his 
employment  at  Boeing  and  subsequently  refused  defense- 
related  work.  (T.  36,  Govt's.  Ex,  2. ) 

The  Attorney  General  admits  that  in  certain  cases  a 
man  can  willingly  and  knowledgeably  earn  his  livelihood 
and  continue  in  some  sort  of  defense  work.  Your  appellant 
then  is  not  even  willing  to  go  as  far  as  the  law  will  allow  him. 
Certainly,  if  your  appellant's  case  is  not  one  that  qualifies  for 
a  I-O,  then  it  would  appear  that  the  Attorney  General's 
Memorandum  was  for  nought,  and  that  the  Department  of 
Justice  is  right  back  making  the  "impermissible  jump. " 

Consider  also  that  no  classification  is  permanent.  (32 
CFR  1625.1 )  And  a  registrant  who  engages  in  defense  work 
could  be  given  a  I-A-O  classification.  Would  it  not  then  fol- 
low that,  this  classification  not  being  permanent,  circum- 
stances could  arise  which  would  result  in  its  being  changed? 
And  is  it  not  feasible  that  one  such  change  of  circumstances 
would  be  a  registrant's  change  of  attitude  toward  defense 
w^ork?  His  quitting  defense  work  once  and  for  all  because  of 
his  religious  convictions?  If  this  were  not  the  case  then  it 
would  appear  that  a  I-A-O  classification,  given  because  of 
previous  defense  work,  is  permanent.  That  once  a  registrant 
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lias  cnj^aged  in  dclciisc  work  lie  is  forever  })arre(l  from  suc- 
cessfully recjucstiii^  a  conscientious  objector  classification. 
Such  a  result  would  ncillicr  l>c  logical  uor  Ic^al.  And  it  is  suh- 
uiillcd  that  the  same  illogical  conclusion  is  what  the  Gov- 
ernment is  attempting  to  foist  upon  appellant. 

(D)  The  Hearing  Officer's  Charge  that  There 
Was  Nothing  in  the  Appellant's  Hc- 
ligious  Training  and  Belief  that  Would 
Exempt  Ilim  from  Noncomhatant  Serv- 
ice was  an  Illegal  Basis. 

This  suhjeel  was  fully  developed  luider  Point  \'II  of 
this  brief,  and  is  applicable  here.  Your  (counsel  respectfully 
directs  the  Court  thereto. 


VII 

THE  DEPARTMENT  OF  JUSTICE  BASED  ITS 
RECOMMENDATION  TO  THE  APPEAL  BOARD  ON 
AN  ILLEGAL  BASIS  WHEN  IT  STATED  THERE  WAS 
NOTHING  IN  APPELLANT'S  RELIGIOUS  TRAINING 
AND  BELIEF  THAT  WOULD  PROHIBIT  HIM  FROM 
SERVICE  IN  A  NONCOMBATANT  CAPACITY. 

Previous,  long-established  policy  of  the  Department  of 
Justice  was  broken  in  this  case.  Ordinarily  appellant  was 
denied  access  to  the  Hearing  Officer's  recommendation  to 
the  Department  of  Justice.  Customarily  appellant  would 
only  receive  a  resume  of  the  Hearing  Officer's  report  from 
the  Department  of  Justice.  In  this  case,  after  being  sub- 
poenaed, the  original  recommendation  of  the  Hearing 
Oflficer  to  the  Department  of  Justice  was  entered  into  evi- 
dence by  stipulation.  (App.  B) 

The  Special  Hearing  Officer  specificalK  found  'the  reg- 
istrant appeared  to  be  sincere  in  his  representations  as  to 
his  religious  training  and  belief."  The  Hearing  Officer  went 
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on  to  find  "It  is  concluded  that  the  registrant  is  in  fact  a 
conscientious  objector  to  combatant  mihtary  service  based 
upon  his  rehgious  training  and  belief."  (App.  B,  p.  4) 
Therefore,  we  know  that  the  basis  of  the  Hearing  Officer's 
recommendation  is  not  based  upon  the  disbelief  of  appel- 
lant or  his  insincerity. 

The  Hearing  Officer  went  on  and  stated,  "It  is  further 
concluded,  however,  that,  within  the  limitations  of  the  regis- 
trant's religious  training  and  belief,  such  as  not  working  in 
the  area  of  blood  transfusions  in  hospitals  or  on  Saturdays, 
there  is  nothing  in  the  registrant's  situation  that  would  pro- 
hibit his  service  in  a  noncombatant  capacity  or  in  an  area  of 
assigned  public  work. "  (Emphasis  added) 

The  Hearing  Officer  is  not  questioning  the  sincerity  of 
what  the  appellant  believes.  He  is  questioning  the  meaning, 
import,  extent  or  "limits "  of  appellant's  religious  doctrine. 

In  short,  the  Hearing  Officer  is  saying  the  religious 
doctrine  or  teaching  that  he  sincerely  believes  in,  is  not  of 
such  a  nature  as  would  legally  "prohibit  his  service  in  a  non- 
combatant  capacity." 

On  what  religious  grounds  did  appellant  predicate  his 
conscientious  objection  to  noncombatant  service?  The  num- 
erous and  varied  grounds  are  summarized  in  Appendix  G. 

Consider  also  the  constitutional  provision  of  appellant's 
church,  which  he  was  found  to  sincerely  adhere  to.  It  ex- 
plicitly considers  unchristian  bearing  arms  or  coming  under 
"the  military  authority."  (Ex.  123  &  145) 

Could  it  possibly  be  concluded  that  the  foregoing  is  not 
sufficient  religious  grounds,  from  a  legal  point  of  view,  upon 
which  to  predicate  an  objection  to  noncombatant  duties? 
Doctors  of  Divinity  would  be  hard  put  to  make  a  stronger 
case. 

The  Hearing  Officer  committed  an  error  of  law  when 
he  attempted  to  evaluate  and  judge  whether  appellant's 
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religious  helicfs  were  such  as  would  constitute  a  basis  for  a 
l-O  classification. 

( A )  The;  Department  of  Justice  is  Foreclosed 
from  I'Aaluating  the  Scope  of  a  Regis- 
trant s  Hcligions  Doctrines. 

What  test  has  (>ongress  and  the  Supreme  CJourt  pre- 
scribed for  conscientious  objectors?  What  meaning  have 
they  subscribed  to  "religious  training  and  belief."  Section 
f)(j)  of  the  Act,  50  U.S.C.  App.  .section  456(j)  provides: 

"Nothing  contained  in  this  title  shall  be  eonsfrued 
to  require  any  person  to  be  subject  to  combatant  train- 
ing and  service  in  the  armed  forces  of  the  United  States 
who,  by  reason  of  religious  training  and  belief,  is  con- 
scientiously opposed  to  jxu  ticipation  i>i  war  in  any  form. 
Religious  training  and  belief  in  this  connection  means 
an  individual's  beliel  in  a  relation  to  a  Supreme  Being 
involving  duties  superior  to  those  arising  from  any 
human  relation,  but  does  not  include  essentially  politi- 
cal, sociological,  or  philosophical  views  or  a  merely 
personal  moral  code."  (Emphasis  ours) 

The  construction  of  the  religious  aspects  have  recently 
been  conclusively  determined  in  the  Supreme  Court  case  of 
U.S.  V.  Seeger,  380  U.S.  163,  in  which  it  was  stated: 

"Under  the  1940  Act  it  was  necessary  onl\-  to  have 
a  conviction  based  upon  religious  training  and  belief; 
we  believe  that  is  all  that  is  recpiired  here.  Within  that 
phrase  would  co!ue  all  sincere  religious  beliefs  which 
are  based  upon  a  power  or  being,  or  upon  a  faith,  to 
which  all  else  is  subordinate  or  upon  which  all  else  is 
ultimately  dependent.  The  test  might  be  stated  in  these 
words:  A  sincere  and  meaningful  belief  which  occupies 
in  the  life  of  its  possessor  a  place  parallel  to  that  filled 
by  the  god  of  those  admittedly  (qualifying  for  the  ex- 
emption comes  within  the  statutoiy  definition.  This 
construction  axoids  imputing  to  Congress  an  intent  to 
classify  different  religious  beliefs,  exempting  some  and 


46 


excluding  others,  and  is  in  accord  with  the  well- 
established  congressional  policy  of  equal  treatment  for 
those  whose  opposition  to  service  is  grounded  in  their 
religious  tenets." 

It  has  now  been  very  clearly  brought  into  focus  that  the 
issue  before  the  Selective  Service  System  and  the  Depart- 
ment of  Justice  is  the  sincerity  of  a  registrant.  And  we  have 
seen  from  the  Hearing  Officer's  report,  the  appellant  is  sin- 
cere. 

This  was  the  view  taken  by  the  Court  in  U.S.  v.  Jakob- 
son,  325  F.  2d  409,  (2nd  Cir.  1963)  in  which  it  was  stated: 

Page  416,  "We  cannot  believe  that  Congress, 
aware  of  the  constitutional  problem,  meant  to  .  .  .  re- 
quire lay  draft  boards  and  personnel  of  the  Department 
of  Justice  to  pass  on  nice  theological  distinctions  be- 
tween vertical  and  horizontal  transcendence.  See  Mr. 
Justice  Jackson,  dissenting,  in  United  States  v.  Ballard, 
322  U.S.  78,  92-95,  64  S.  Ct.  882,  889-890,  88  L.Ed. 
1148  (1944)." 

This  conclusion  was  confirmed  by  the  Supreme  Court  in 
the  Seeger  case,  supra.  The  language  here  vividly  points  out 
the  error  of  the  Hearing  Officer  in  the  case  before  this  Court. 
On  page  747  of  the  United  States  Supreme  Court  Reports, 
Lawyers  Edition,  we  read: 

"The  validity  of  what  he  believes  cannot  be  ques- 
tioned. Some  theologians,  and  indeed  some  examiners, 
might  be  tempted  to  question  the  existence  of  the  reg- 
istrant's 'Supreme  Being'  or  the  truth  of  his  concepts. 
But  these  are  inquiries  foreclosed  to  Government.  'Men 
may  believe  what  they  cannot  prove.  They  may  not  be 
put  to  the  proof  of  their  religious  doctrines  or  beliefs. 
Religious  experiences  which  are  real  as  life  to  some  may 
be  incomprehensible  to  others.'  Local  boards  and 
Courts  in  this  sense  are  not  free  to  reject  beliefs  because 
they  consider  them  incomprehensible.'  Their  task  is  to 
decide  whether  the  beliefs  professed  by  a  registrant  are 
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sincerely  held  aiul  whc^ther  they  are,  in  his  own  scheme 

of  things,  rch"^ious."  ( U.S.  v.  Seef^er,  38(),  U.S.  at  747). 
(Kinpliasis  ours.) 

The  staiulard  of  Seeder  has  Ixcii  apphed  in  two  snhse- 
qiient  cases.  In  llrining  v.  U.S.,  344  V.  2(1  912  (  lOth  Cir. 
1965)  we  find  the  Court  upholding  a  registrant's  views  as 
satisfactorily  fnlfiUin^  the  religions  rcfpiircincnt  when  it 
found  that  his  hcliefs  were  "in  part  at  least  ha.sed  upon  re- 
Hgious  convictions'  and  where  he  had  only  "heen  influenced 
by  religious  training  and  helief.  See  also  U.S.  v.  Stolherg, 
346  F.  2d  363  (7th  Cir.  1965). 

(B)  A  Rcconiincndation  of  the  Department 
of  Justice  to  the  Appeal  Board  Predi- 
cated on  an  Erroneous  Legal  Theory 
Vitiates  the  Entire  Proceeding. 

The  recommendation  of  the  Hearing  Officer  to  the  De- 
partment of  Justice  was  incorporated  into  the  Department  of 
Justice's  recommendation  to  the  Appeal  Board.  (Ex.  78) 

What  is  the  effect  of  the  Department  of  Justice  wrong- 
fully attempting  to  evaluate  a  registrant's  religious  beliefs? 
Perhaps  the  most  often  quoted  case  on  this  issue  is  SicurcUa 
V.  U.S.,  348  U.S.  385. 

In  the  Sicurella  case  the  registrant  claimed  a  conscien- 
tious objector  classification  but  stated  that  he  was  able  to 
paricipate  in  war  and  use  force  in  the  defense  of  his  ministr>-, 
kingdom  interest  and  fellow  brethren.  The  Department  of 
Justice  considered  such  religious  beliefs  as  luillifying  the 
registrant's  claim  and  rendered  an  ad\  erse  recommendation. 
In  reversing  the  Court  stated  on  page  391 : 

"The  report  of  the  Department  of  Justice  on  the 
Appeal  Board  clearly  bases  its  recommendation  on 
petitioner's  willingness  to  'fight  under  some  circum- 
stances, namely  in  defense  of  his  ministr>-.  Kingdom 
interests,  and  in  defense  of  his  fellow  brethren,'  and  we 
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feel  that  this  error  of  law  by  the  Department,  to  which 
the  Appeal  Board  might  naturally  look  for  guidance 
on  such  questions,  must  vitiate  the  entire  proceedings 
at  least  where  it  is  not  clear  that  the  board  relied  on 
some  legitimate  ground.  Here,  where  it  is  impossible 
to  determine  on  exactly  which  grounds  the  Appeal 
Board  decided,  the  integrity  of  the  Selective  Service 
System  demands,  at  least,  that  the  Government  not  rec- 
ommend illegal  grounds.  There  is  an  impressive  body  of 
lower  Court  cases  taking  this  position  and  we  believe 
that  thev  state  the  correct  rule."  (Cases  cited.)  Also 
see  U.S.^v.  Jakobson,  325  F.  2d  409  (2nd  Cir.  1963)  at 
page  416.  (Emphasis  ours) 

Other  cases  in  accord  are:  Hinkle  v.  U.S.,  216  F.  2d  8 
(9th  Cir.  1954);  Hacker  v.  U.S.,  215  F.  2d  575  (9th  Cir. 
1954);  Goe^;:  v.  U.S.,  216  F.  2d  270  (9th  Cir.  1954) ;  Affeldt 
V.  U.S.,  218  F.  2d  112  (9th  Cir.  1954);  Ashauer  v.  U.S.,  217 
F.  2d  788  (9th  Cir.  1954);  Batelaan  v.  U.S.,  217  F.  2d  946 
(9th  Cir.  1954). 

In  the  9th  Cir.  case  of  Shepherd  v.  U.S.,  217  F.  2d  942 
(9th  Cir.  1954)  the  Hearing  Officer  and  Department  of 
Justice  based  their  recommendation  to  the  Appeal  Board  on 
an  erroneous  view  of  the  law.  The  Court  stated  on  page  946: 

"We  think  that  a  hearing  before  a  Department, 
proceeding  upon  an  erroneous  theory  as  to  what  con- 
stitutes opposition  to  'participation  in  war  in  any  form,' 
is  no  better  than  no  hearing  at  all." 

In  the  case  of  U.S.  v.  Everngam,  102  F.  Supp.  128  (S.D. 
W.  Va.  1951 )  the  Court  was  faced  with  an  analogous  situa- 
tion. There  the  Hearing  Officer  refuted  the  registrant's  claim 
because  he  was  a  Catholic  and  that  his  beliefs  were  opposed 
to  the  standing  of  the  Roman  Catholic  Church  on  the  ques- 
tion of  warfare. 

There  the  Court  provided  on  page  131  that  the  "prose- 
cution was  bound  to  prove  that  such  invalid  report  and 
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recommenclatioii  ol  tlic  Hearing  Officer  .  .  .  difl  not  aff«(  t  tlic 
(l(!cisi()n  of  the  Appeal  Board,  or  any  su})s<(|ii(iit  decision  of 
tlie  local  hoard." 

liy  virtue  ol  llie  improper  cxaluation  ol  appellant  s  re- 
ligious beliefs  the  erroneous  reconnnendation  hased  thereon 
denied  your  appellant  a  fair  hearing. 

VIII 

THE  FAILUHE  OF  THE  DEPARTMENT  OF  JUS- 
TICE HEAHINC;  ()FFK;EH  to  ADVISE  THE  AP- 
PELLANT OF  HIS  iuc;ht  to  an  attohney,  and 

TO  REMAIN  SILENT,  WAS  A  VIOLATION  OF  AP- 
PELLANT'S CONSTITUTIONAL  RKillTS  UNDER 
THE  FIFTH  AND  SIXTH  AMENDMENTS. 

The  violation  of  appellant's  Constitutional  rii^hts  under 
the  Fifth  and  Sixth  Amendments  occurred  at  the  outset  of 
the  hearing  before  the  Special  Hearing  Officer  for  the  De- 
partment of  Justice.  There  is  direct  uncontradicted  e\  idence, 
that  the  Hearing  Officer  did  not  ad\  ise  appellant  of  his  right 
to  he  represented  hy  an  attorney,  to  ha\e  an  attorney  or 
advisor  present  during  the  (questioning,  to  remain  silent  or 
that  whatever  he  said  could  he  used  against  him.  ( T.  35,  50 ) 

It  is  suggested  that  there  is  a  direct  analog)  between 
the  threatened  wrongs  in  custodial  interrogation  In  law 
enforcement  officers  and  rights  sought  to  be  protected,  on 
the  one  hand,  and  the  hearing  of  a  naive,  religious  youth  in 
the  office  of  an  attorney  acting  as  a  (piasi-judicial  officer  for 
the  Department  of  Justice,  on  the  other.  Your  counsel  re- 
spectfully suggests  that  with  the  same  rights  being  jeopar- 
dized, the  demands  for  the  same  precautions  are  called  for  as 
were  pronounced  in  the  recent  landmark  decisions  of  Ksco- 
bedo  V.  State  of  Illinois,  378  U.S.  478  ( 1964);  Miranda  v. 
State  of  Arizona, U.S.  — ;  16  L  ed  2d  694  ( 1966)  and 
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Johnson  v.  State  of  New  Jersey, U.S.  — ;  34  U.S.  Law 

Week  4592  (1966). 

(A)  The  Prospective  Aspect  of  Miranda  and 
Escobedo,  Announced  in  Johnson  v. 
State  of  New  Jersey,  Does  Not  Bar  Their 
Apphcation  to  Appellant's  Case. 

The  Johnson  decision  by  its  terms  expressly  authorizes 
prospective  application  of  the  Escobedo  decision  to  appel- 
lant's case  (34  LW  at  4593).  It  provided  that  Escobedo 
would  be  applicable  to  all  cases  tried  subsequent  to  June  22, 

1964.  The  trial  of  appellant's  cause  took  place  December  6, 

1965.  (Transcript  of  Evidence,  12/6/65) 

The  Johnson  case  expressly  limited  application  of 
Miranda  to  trials  after  June  13,  1966.  Does  this  restriction 
then  bar  application  of  Miranda's  holdings  and  rationale  to 
appellant's  case?  The  answer  is  no,  it  does  not.  Not  at  least, 
insofar  as  appellant's  right  to  be  advised  of  his  right  to  coun- 
sel and  of  his  privilege  against  self-incrimination  are  con- 
cerned. The  reason  being,  these  are  the  holdings  in 
Escobedo. 

In  other  words,  the  Miranda  case  does  not  create  these 
rights,  but  merel\'  elaborates  on  them  with  Escobedo  as 
their  authority.  Indeed,  the  protection  of  these  rights  formu- 
lated the  heart  of  the  Escobedo  decision.  At  the  very  outset 
of  the  Miranda  case  the  Court  speaks  about  procedural  safe- 
guards that  will  protect  an  individual  from  incriminating 
himself.  The  Court  then  exclaims,  "We  dealt  with  certain 
phases  of  this  problem  recently  in  Escobedo. "  ( 16  L  ed  2d 
at  704) 

The  decision  then  goes  on  to  read,  still  referring  to  Esco- 
bedo, that  "The  police  did  not  effectively  advise  him  of  his 
right  to  remain  silent  or  of  his  right  to  consult  with  his  attor- 
ney."  The  Court  then  concludes  on  page  705: 

"We  have  undertaken  a  thorough  re-examination 
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ol  tlic  l''s(()l)('(I()  decision  and  I  lie  principles  it  an- 
nonnccd,  and  we  afrirni  it.  'I'liat  case  was  hnt  an 
explicalion  ol  hasic  rights  llial  are  enshrined  in  onrOm- 
stitution  —  that  no  person  .  .  .  shall  he  compelled  in  aiiv 
criminal  case  (o  he  a  witness  against  himself,  and  that 
the  accnsed  shall  .  .  .  have  the  assistance  of  connsci  — 
rights  which  were  put  in  jeopardy  in  that  case  throngh 
official  overhearing." 

The  Court  in  Miranda,  further  confirmed  its  applicahil- 
ity  to  Escohedo  on  page  706: 

"It  was  necessary  in  Escohedo,  as  here,  to  insure 
that  what  was  proclaimed  in  the  ('onstitution  would  not 
hecome  hut  a  "form  of  words,  ...  in  the  hands  of  (Gov- 
ernment officials.  And  it  is  in  this  spirit,  consistent  with 
our  role  as  judges,  that  we  adhere  to  the  principles  of 
Escohedo  today. 

So  as  to  leave  no  douht  the  Court  contimies  on  page  718 
to  emphasize  the  thiTist  of  the  Escohedo  decision  where  it 
states : 

"Our  holding  there  stressed  the  fact  that  the  police 
had  not  adxised  the  defendant  of  his  Constitutional 
privilege  to  remain  silent  at  the  outset  of  the  interroga- 
tion, and  we  drew  attention  to  that  fact  at  se\eral  points 
in  the  decision,  378  U.S.  at  483,  485,  491.  This  was  no 
isolated  factor,  hut  an  essential  ingredient  in  our  de- 
cision." 

The  other  aspects  of  the  Miranda  decision,  such  as  the 
right  of  the  suspect  to  be  advised  of  his  right  to  an  attorney 
even  though  he  is  indigent,  the  more  stringent  rules  for  waiv- 
ing Constitutional  rights  and  certain  other  points,  which 
were  not  raised  in  Escohedo,  would  apparentK  he  harred. 
These  barred  points,  however,  are  irrelevent  to  the  success- 
ful application  of  Escohedo  to  the  appellant's  case. 

Your  appellant's  case  then,  comes  within  the  prospec- 
tive application  of  Escohedo  as  its  meaning  is  clarified  in 
the  Miranda  decision. 
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( B )  Summary  of  the  Procedure  Established 
by  Selective  Service  and  the  Depart- 
ment of  Justice  for  Hearings  on  Con- 
scientious Objector  Claims. 

The  administrative  rules  controlling  the  determination 
of  conscientious  objector  claims  are  unique.  The  emotion 
generally  involved  in  such  claims  —  fervent,  strong  and 
prejudicial.  The  burden  of  proof  imposed  on  a  prospective 
conscientious  objector  —  heavy.  The  legal  penalties  for  fail- 
ure —  severe.  The  law  regarding  judicial  review  —  stringent 
and  limited. 

The  procedure  established  by  Selective  Service  and  the 
Department  of  Justice,  regarding  the  hearings  of  conscien- 
tious objector  claims,  sets  the  stage  for  some  of  the  very 
wrongs  sought  to  be  guarded  against  in  Escobedo. 

The  point  of  time  appellant's  objection  occurs  —  "the 
crucial  period"  —  is  at  the  hearing  by  the  Special  Hearing 
Officer  for  the  Department  of  Justice.  A  brief  review  of  the 
procedures  leading  up  to  and  surrounding  that  hearing  will 
aid  in  bringing  the  potential  points  of  jeopardy  in  true  focus. 

First,  a  registrant  has  a  right  to  a  hearing  before  his 
local  board.  He  has  no  right,  however,  to  have  anyone  appear 
with  him,  and  is  expressly  barred  from  having  anyone  repre- 
sent him  acting  in  the  capacity  of  legal  counsel.  (32  CFR 
1624.1)  This  hearing  generally  only  lasts  10  or  15  minutes. 
In  the  majority  of  cases  the  local  board  denies  the  claim. 
The  registrant  is  then  compelled  to  appeal. 

If  an  appeal  is  filed  the  case  is  forwarded  to  the  Appeal 
Board.  The  Appeal  Board  will  first  tentatively  determine  if 
the  registrant  is  entitled  to  his  conscientious  objector  classi- 
fication. If  not,  the  Appeal  Board  will  then  transmit  the  file 
to  the  United  States  Attorney  for  the  Federal  Judicial  Dis- 
trict in  which  the  Appeal  Board  has  jurisdiction.  This  is  for 
the  purpose  of  securing  an  advisory  recommendation  from 
the  Department  of  Justice  [32  CFR  1625  (a)  (b)}. 
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The  United  States  Altoriu^y  will  cause  an  iiivestij^atioii 
ol  the  resist  I  ai  it  s  hackj^roiiiid  In  Ix-  coiiclucted  hy  the 
lu'deral  liureaii  ol  liivestij^atioii.  (  Aj)|).  K,  j).  10) 

The  Deparhiiciit  ol  justice  will  then  assign  the  file  to  a 
I  leariiig  OfHccr  lor  the  piii  pose  ol  holding  a  hearing  on  the 
character  and  good  faith  of  the  repstrant.  (32  CFR  1626.25 
(d))  llearini!;  Officers  are  licensed  attorneys  and  are  ap- 
pointed hy  the  Attorney  (General.  (App.  K,  p.  10) 

The  Hearing  Officer  then  sets  a  date  for  the  hearing. 
He  mails  a  notice  of  the  hearing  to  the  registrant  (App.  D; 
App.  E,  p.  12)  along  with  a  resume  of  the  F.B.I,  investiga- 
tion. The  Hearing  Officer  is  instructed  that  the  F.B.I,  report 
is  not  a  part  of  the  registrant's  Selective  ser\ice  file.  (App. 
E,  p.  11 )  The  resume  received  by  the  registrant  does  not  set 
forth  the  names  or  addresses  of  the  witnesses.  (Ex.  84-100) 

These  hearings  are  held  right  in  the  attorney's  office  or 
in  office  space  furnished  l)\  the  Department  of  Justice  (  App. 
E,  p.  19),  generally  the  former.  No  court  reporter  is  pre.sent. 
The  Hearing  Officer  oidy  relies  upon  his  memory  and  any 
hand-written  notes  he  mav  make  of  the  hearing.  (.\pp.  E, 
p.  19) 

A  registrant  does  have  a  right  to  have  an  attorney  or 
advisor  present  during  this  hearing.  He  also  has  a  right  to 
call  witnesses,  who  will  appear  xoluntariK  .  hut  these  can  he 
excluded  from  the  hearing  at  the  discretion  of  the  Hearing 
Officer.  App.  E,  p.  13)  A  brief,  but  covert  reference  to  these 
rights  is  made  in  the  "Instructions  to  the  Regi.strant."  (App. 
D,  p.  9)  It  should  be  noted,  howe\er,  that  nowhere  is  the 
registrant  advised  of  his  right  against  self-incrimination. 

The  hearing  itself  is  to  be  infonnal,  nontechnical  and 
flexible.  The  ordinar\  rules  of  evidence  do  not  apply.  The 
conduct  of  the  hearing  is  at  all  times  under  the  direction  and 
control  of  the  Hearing  Officer.  App.  E,  p.  12)  He  is  the  sole 
judge  in  the  matter  of  choice  and  method  to  effectuate  the 
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desired  result.  No  one  has  a  right  to  object  to  any  question 
or  make  any  argument  concerning  any  phase  of  the  proceed- 
ing. (App.  E,  p.  13) 

The  registrant  has  the  burden  of  proof.  Each  registrant 
is  considered  available  for  military  service  until  he  has 
clearly  established  his  ineligibility  [32  CFR  1622  (l)(c)}. 
The  Hearing  Officer  then  prepares  and  forwards  his  recom- 
mendation to  the  Department  of  Justice.  Another  hard  rule 
generally  followed  is  that  the  registrant  has  no  right  to  view 
the  original  recommendation  of  the  Hearing  Officer.  The 
Department  of  Justice  in  turn  furnishes  its  recommendation 
to  the  Appeal  Board,  which  includes  a  resume  of  the  FBI 
report,  a  resume  of  the  Hearing  Officer's  report  and  his 
recommendation  [32  CFR  1626.25(d)]. 

It  is  customary  practice,  however,  that  the  Department 
of  Justice  not  only  furnishes  a  "recommendation  "  but  a  sum- 
mary of  the  facts  sustaining  their  view,  and  a  brief  of  the  case 
law  in  their  favor.  ( Ex.  74-82 )  The  resume  of  the  Depart- 
ment of  Justice  is  not  binding  on  the  Appeal  Board.  It  is 
obviously,  however,  highly  persuasive. 

The  registrant  is  then  furnished  with  the  recommenda- 
tion of  the  Department  of  Justice  and  given  30  days  in  which 
to  file  a  written  rebuttal  with  the  Appeal  Board  [32  CFR 
1626.25(e)].  The  registrant  has  no  right  to  appear  before 
the  Appeal  Board  in  person  or  by  counsel,  to  present  evi- 
dence, ask  questions,  or  to  be  interviewed.  The  Appeal 
Board  then  decides  and  classifies  the  registrant.  This  pro- 
cedure is  a  trial  de  novo  and  not  a  mere  review  of  the  local 
board's  classification. 

If  the  Appeal  Board's  vote  is  unanimous  the  decision  is 
final  [32  CFR  1626.26(b)].  If  the  classification  is  incom- 
patible with  the  registrant's  religious  beliefs  the  result  could 
lead  to  an  indictment. 

In  the  event  of  indictment,  the  registrant  finds  himself 
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ill  an  adversary  proceeding  and  a  inii(|iic  situation.  A  situa- 
tion in  which  he  is  prosecuted  hy  the  very  department  that 
investigated  his  ease  and  rjiicstioned  him.  It  is  the  very 
answers  lie  gave  in  response  to  llie  Hearing  Officers  ques- 
tioning that  are  used  as  a  basis  for  prosecution. 

The  general  view  of  the  trial  courts  being,  that  all  the 
prosecution  need  do  is  submit  the  Selectixe  Service  file  into 
evidence,  show  the  registrant  refused  induction,  and  they 
have  proved  a  prima  facie  case.  U.S.  v.  CoUura,  139  F.  2d 
345  (2ndC:ir.  1943). 

The  C>ourt  has  been  adamant  in  their  ruling  that  they 
cannot  weigh  the  evidence.  That  the  Selectixe  Service 
board  s  findings  are  final,  although  they  may  be  erroneous, 
so  long  as  they  have  a  "basis  in  fact."  Estep  v.  U.S.,  327  U.S. 
at  122.  A  "basis  in  fact"  meaning  as  little  as  a  mere  adverse 
first  impression  gained  by  the  Hearing  Officer,  during  a 
twenty  minute  cjuestioning  period  or  so,  in  surroundings 
absolutely  foreign  to  the  registrant.  As  the  Courts  have  re- 
stated many  times,  the  review  allowed  the  Courts  in  consci- 
entious objector  cases  is  the  "narrowest  known  in  law  (  De- 
Remer  v.  U.S.,  340  F.  2d  712,  (8th  Cir.  1965). 

(C)  The  Inalienable  Constitutional  Rights 
Sought  to  be  Protected  b\  Escobedo  and 
Miranda  Are  Violated  in  the  Administra- 
tive Proceedings  Concerning  Conscien- 
tious Objectors. 

The  prevailing  policies  and  procedures  of  Go\  ernment 
officials  in  questioning  citizens  transgressed  the  Constitu- 
tional rights  of  Escobedo  and  Miranda.  It  was  the  threat 
that  these  policies  and  procedures  would  relegate  the  rights 
in  question  to  "empty  words"  that  moti\ated  the  Court  to 
establish  the  safeguards  it  did.  These  \  er\  same  forces  are  ac- 
tive and  ominousK  present  in  the  proceedings  under  which 
a  conscientious  objector  must  seek  to  establish  his  claim. 
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One  of  the  factors  jeopardizing  a  citizen's  rights,  and 
sought  to  be  guarded  against  in  Escohedo  and  Miranda,  was 
the  danger  inherent  in  "custodial  interrogation. " 

The  Court  stated  in  the  Miranda  decision  on  page  706: 

"Our  holding  .  .  .  briefly  stated  ( is )  ...  the  prose- 
cution may  not  use  statements  .  .  .  stemming  from 
custodial  interrogation  of  the  Defendant  unless  it  dem- 
onstrates the  use  of  procedural  safeguards  effective  to 
secure  the  privilege  against  self-incrimination."  ( 16  L 
ed2d694) 

The  Court  then  continues  and  describes  what  it  means 
by  "custodial  interrogation."  It  is  defined  as: 

"Questioning  initiated  by  law-enforcement  officers 
after  a  person  has  been  taken  into  custody  or  otherwise 
deprived  of  his  freedom  of  action  in  any  significant 
way."  (Emphasis  added) 

This  definition  of  "custody"  was  repeated  by  the  Court 
in  at  least  two  other  places,  (pp.  725,  726) 

The  Court  then  clarifies  the  much  discussed  enigma  in 
the  Escobedo  case,  by  explaining  that  "being  deprived  of 
freedom  of  action  in  any  significant  way"  is  what  was  meant 
when  they  spoke  of  the  "investigation  which  had  focused  on 
an  accused."  See  U.S.  v.  Fogliana,  343  F.  2d  43, 46  (9th  Cir. ) 

Was  appellant  "deprived  of  his  freedom  of  action  in 
any  significant  way"  when  appearing  before  the  Hearing 
Officer?  The  answer  is  emphatically  yes!  How?  Not  by  the 
power  of  a  subpoena,  but  by  a  much  more  powerful  process. 
The  appellant  was  under  the  compulsive  threat  of  forfeiting 
every  right  to  acquire  his  conscientious  objector  claim.  Un- 
der the  threat  of  bringing  down  the  crushing  rule  of  "failure 
to  exhaust  administrative  remedies." 

What  is  the  result  of  the  "failure  to  exhaust"  rule?  If  a 
registrant  is  prosecuted  for  refusing  induction  he  could  be 
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absolutely  haired,  by  lliis  ^ciiciall)  a|)j)Ii((l  iiilc,  from  pre- 
senting any  evidence  proving  an  otherwise  successful  de- 
h'lisc  or  rii^ht  to  his  claimed  elassification.  [See  head  quotes 
cited  in  Modern  IVaclice  Digest,  \'ol.  3,  Key  No.  20.9(2)] 

Under  the  fear  of  such  reprisals  the  registrant  s  appear- 
ance is  as  compulsi\('  as  ihe  act  of  any  siisjiect  heing  taken 
into  police  custody.  One  submits  under  the  fear  of  physical 
violence.  The  other  under  the  fear  of  assured  incarceration. 

Further,  let  us  review  the  "notice"  of  the  hearing  sent 
to  a  registrant.  (App.  D,  p.  7)  The  first  thing  that  meets 
the  registrant  s  eye  is  "Department  of  Justice,  Washington. 
D.C.,  NOTICE  OF  HEAHINC;."  Then  he  reads  "You  are 
hereby  notified  that  before  the  undersigned  Hearing 
Officer  at  .  .  .  ,  a  hearing,  at  which  you  are  requested  to 
be  present,  will  be  held  b\'  the  Dejiartment  of  Justice  .  .  . ' 
( Emphasis  added )  The  last  thought  he  is  left  with  in  the 
"Instruction  to  Registrants,"  is  "Failure  to  comply  with  these 
instructions  nia>  result  in  the  termination  of  the  proceeding." 

That  a  Con  ernmental  "recpiest"  calls  {or  e(}ual  dignit> 
with  an  "official  demand  is  \erified  by  weight)  authority. 
In  U.S.  V.  Minker,  350  U.S.  179  (1956)  an  immigration  of- 
ficer issued  a  subpoena  for  the  defendant  to  appear  and  give 
testimony  at  the  office  of  the  Department  of  Immigration. 
The  subpoena  was  in  fact  of  no  \alidit\  itself.  No  penalty 
could  be  incurred  for  contempt  without  a  judicial  order  of 
enforcement. 

Justice  Frankfurter  could  see  the  practical  coerci\e 
power  this  would  ha\e  upon  lay  indi\ iduals,  and  in  deliver- 
ing the  opinion  of  the  Court  he  stated  on  page  187: 

"Tnie,  there  can  be  no  penalt>-  incurred  for  con- 
tempt before  there  is  a  judicial  order  of  enforcement. 
But  the  subpoena  is  in  form  an  official  conuuand.  and 
even  though  impro\idently  issued  it  has  some  coercive 
tendenc>-,  either  because  of  ignorance  of  their  rights  (mi 
the  part  of  those  whom  it  purports  to  command  or  their 
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natural  respect  for  what  appears  to  be  an  official  com- 
mand, or  because  of  their  reluctance  to  test  the  sub- 
poena's validity  by  litigation." 

This  overbearing  effect  of  receiving  Government  docu- 
ments by  the  uninitiated  was  also  recognized  in  U.S.  v.  Scott, 
137  F.  Supp.  449,  (E.  D.  Wis.,  1956).  There  the  registrant 
signed  a  form  in  which  he  volunteered  for  the  civilian  work 
program.  He  just  assumed  he  was  "forced  to  take  the  job." 
In  holding  that  this  did  not  constitute  a  waiver  the  Court 
stated  on  page  455: 

"The  defendant  might  also  strongly  urge  that  he 
signed  this  application  under  'duress.'  The  final  action 
by  the  draft  board  .  .  .  had  some  coercive  tendency 
either  because  of  ignorance  on  the  part  of  the  defendant 
of  his  rights  or  his  natural  respect  for  what  appeared 
to  be  an  official  command." 

Another  threat  sought  to  be  protected  against  in  Es- 
cobedo  and  Miranda  was  the  involuntary  statement  through 
"official  overbearing"  (p.  705)  in  the  "Government  estab- 
lished atmosphere."  ( p.  719 )  ( 16  L  ed  694 ) 

The  Court  emphasized  clearly  that  compulsive  incrimi- 
nation by  brutality  was  the  exception  today.  That  it  was 
the  psychological  and  mental  pressures  rather  than  the  phy- 
sical that  were  the  danger.  They  recognized  the  truth  that 
"blood  was  not  the  only  hallmark  of  unconstitutional  in- 
quisition." (pp.  708,  709)  It  further  stated  that  the  presence 
of  an  attorney  would  tend  to  alleviate  this  threat. 

As  we  have  seen,  during  the  Hearing  Officer's  hearing, 
the  registrant  does  have  a  right  to  have  an  attorney  present 
during  the  hearing,  and  the  right  to  have  witnesses  on  his 
behalf.  However,  all  the  witnesses  may  be  excluded  at  the 
discretion  of  the  Hearing  Officer.  ( App.  E,  p.  13) 

Further,  of  what  value  is  the  right  to  have  an  attorney, 
when  in  the  overwhelming  majority  of  the  cases  the  regis- 
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Irani  docs  not,  in  lad,  know  ol  lliis  li^lit.  The  rij^lit  is  not 
U)  !)('  fonnd  in  [\\v.  Selt'ctivc  Service  Herniations  or  in  the 
undcrlyinii;  ( -onL!;rcssif)nal  Act.  Flic  one  reference  in  llie  Her- 
niations toncliinr  npon  the  point  tells  tlie  registrant  lie  has 
no  right  to  an  attorney."  [32  C:FH  1624. 1  (I) ) ] 

The  brief  reference  in  the  "Instructions  to  the  Hegis- 
trant"  s(inelchcd  anionii;  all  the  "whereases  '  and  "aforesaids" 
docs  not  even  colorahly  conipK  with  the  Govcrinnent  s  duty 
in  this  regard.  (App.  D,  p.  9)  Further,  these  instnictions 
are  sent  out  at  least  10  days  before  the  hearing  (App.  E,  p. 
12),  and  the  brief  reference  is  more  deeply  obscured  in  a 
ma/e  of  papers  including  the  notice  of  hearing,  the  resume 
of  the  F.B.I,  investigation,  and  the  instructions  themselves. 

No  reference  whatsoever  is  made  to  the  registrant's 
right  against  self-incrimination,  or  that  whatever  he  says 
could  be  used  against  him  in  any  subsetiucnt  prosecution. 

Then,  even  if  the  registrant  does  not  have  an  attorney 
present,  the  Hearing  Officer  is  in  complete  charge  of  the 
hearing.  He  can  ask  whatever  ({uestions  he  pleases.  Neither 
the  attorney  nor  the  registrant  has  the  right  to  make  any 
objection  whatsoever.  (App.  E,  p.  13)  Any  attempt  to  do  so 
could  terminate  the  entire  proceedings.  (App.  D,  p.  9) 

The  hearing  is  truly  dominated  by  the  Hearing  Officer 
in  every  respect.  More  so  than  the  interrogation  by  police 
officers.  As  Miranda  so  \ividly  points  out,  the  police  nuist 
resort  to  trickery  and  skulduggery  in  achieving  answers.  Not 
so  with  the  Special  Hearing  Officer.  He  need  onl\  ask  what- 
ever question  suits  him.  His  "suspect"  must  come  forth  with 
the  answer  without  hesitancy  or  balking.  Any  such  rcspon.se, 
or  refusal  to  answer  the  most  intimate  question,  could  result 
in  incurring  the  Hearing  Officer's  displeasure.  The  result  — 
a  weighty,  if  not  conclusive  finding  of  insincerity. 

The  most  current,  and  strongest  case,  known  to  counsel 
concerning  a  registrant's  right  to  an  attorney  during  the 
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Selective  Service  process  is  found  in  U.S.  v.  Wierzchuchi, 
248  F.  Supp.  788  (VV.  D.  Wis.,  1965). 

Appellant,  and  other  registrants,  are  thrust  into  an 
analogous  atmosphere  of  official  overhearing  when  they  are 
compelled  to  attend  the  hearing  for  the  Special  Hearing 
Officer.  It  is  true  that  the  atmosphere  is  not  the  dank  dark- 
ness of  a  police  interrogating  room  arranged  to  break  down 
the  hardened  criminal.  But  we  must  remember,  that  in  a 
conscientious-objector  hearing  we  are  not  dealing  with  a 
hardened  criminal.  Rather  a  reserved,  naive,  youthful  reli- 
gious individual. 

An  individual  that  is  impressed  and  awe-struck  at  the 
dignity  of  officialdom.  An  individual  whose  will,  by  the  very 
essence  of  the  claim  he  is  professing,  is  in  subjection  to  higher 
authorities.  An  individual  who  is  apprehensive  and  defen- 
sive, who  respects  and  many  times  fears  the  austere,  dignified 
atmosphere  of  an  attorney's  office.  An  individual  who  attends 
the  hearing  fraught  with  a  lifetime  of  teaching,  right  and 
wrong,  about  the  grilling  capabilities  of  attorneys.  All  the 
pressures  of  which  subjugate  his  will  to  the  keenness  of  the 
attorney  who  is  assigned  to  probe,  unrestrictively,  the  reg- 
istrant's innermost  subjective  thoughts. 

Experience  in  attending  these  proceedings  has  shown 
your  counsel  the  effect  such  surroundings  have  on  a  con- 
scientious objector.  More  than  once  the  registrant  will  make 
a  remark  or  give  an  answer  which  is  unintentionally  incor- 
rect and  harmful  to  him.  When  asked  why  he  said  it,  the 
inevitable  answer  is,  "I  don't  know.  I  was  just  confused  by 
the  question  and  what  he  was  getting  at. " 

At  first  impression  does  the  analogy  between  the  typical 
interrogating  room  and  the  Hearing  Officer's  office  appear 
to  be  an  extended  analogy?  The  Honorable  Justice  Black 
did  not  believe  so.  In  U.S.  v.  M inker,  supra,  he  himself  drew 
a  like  analogy.  Please  see  Appendix  H  for  the  imperative 
quote. 
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The  CJoiirt  in  Miranda  made  ( Irar  thai  the  privilege 
against  self-incrimination  is  not  limited  to  eriminal  Ciourt 
proceedings.  It  comniciited  cnipliatically: 

"Today,  then,  tiiere  can  he  no  donht  that  the  Fifth 
Amendment  privilege  is  available  ontside  of  criminal 
Court  proceedings  and  serves  to  protect  persons  in  all 
settings  in  which  their  freedom  of  action  is  ctirtailed 
from  being  coni[)elled  to  incriminate  thcmscKcs." 
(p. 719) 

The  Court  went  on  to  say  that  it  was  necessary  in  Esco- 
bedo  to  insure  that  what  was  proclaimed  in  the  Constitution 
did  not  become  a  "form  of  words  in  the  hands  of  Govern- 
ment officials"  —  not  just  police  officers. 

As  was  cited  from  the  Wan  case  "compulsion  renders 
involuntary  either  in  judicial  proceedings  or  othcrwuse" 

(p. 717) 

Counsel  wants  to  make  clear,  that  if  the  right  against 
self-incrimination  is  not  protected  at  this  point  for  a  con- 
scientious objector,  it  is  lost  forever.  It  is  at  this  point  that 
the  damage,  if  any,  is  done.  It  is  at  this  point  the  rights  are 
violated.  It  is  at  this  point  the  right  has  meaning. 

If  anyplace,  it  would  be  at  the  trial  that  the  registrant 
is  desirous  of  testifying.  And  it  is  there  where  judicial  cases 
would  silence  him.  If  the  right  is  not  granted  him  at  the 
Hearing  Officer's  hearing,  then  it  is  merely  an  empty  shell 
thereafter. 

The  only  protection  tliat  can  be  afford(xl  the  registrant 
is  his  constitutional  right  to  remain  silent.  To  remain  silent 
without  an  adverse  inference  being  drawn.  And  of  what 
value  is  this  right  to  a  youth  of  draft  age.  unless  he  is  ad\  ised 
of  it  in  the  first  instance  b>'  the  Hearing  Officer.  .\nd  even 
then,  unless  perhaps  1)\  his  own  attorney  at  the  appropriate 
times  during  the  hearing.  Any  testimony  elicited  in  viola- 
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tion  of  the  safeguards  announced  in  Escobeda  and  Miranda 
should  he  held  to  taint  the  findings  of  the  Appeal  Board. 

If  these  rights  cannot  be  exercised  before  the  Hearing 
Officer,  then  the  registrant  will  be  compelled  to  weave  the 
noose  that  will  merely  be  placed  around  his  neck  at  the  trial 
of  his  cause.  The  trial  will  then  only  become  one  more  step 
in  the  formality  preceding  execution  of  the  potential  penal- 
ties. 

The  compelling  need  of  adequate  warning  regarding 
the  privilege  against  self-incrimination  and  the  right  to  coun- 
sel, emphasized  in  Escobedo,  is  likewise  applicable  here: 

"Escobedo  explicated  another  facet  of  the  pre-trial 
privilege  .  .  .  without  the  protections  flowing  from  ade- 
quate warnings  and  the  rights  of  counsel,  'all  the  careful 
safeguards  erected  around  the  giving  of  testimony, 
whether  by  an  accused  or  any  other  witness,  would  be- 
come empty  formalities  in  a  procedure  where  the  most 
compelling  evidence  of  guilt,  a  confession,  would  have 
already  been  obtained  at  the  unsupervised  pleasure  of 
the  pohce."  ( Cases  cited )  16  L  ed  2d  at  719. 

The  fact  that  the  particular  application  of  the  rights  in 
question  have  not  been  customarily  exercised  in  this  respect 
before,  is  immaterial.  As  stated  on  page  706  of  Miranda  the 
Court  referred  to  the  flexible  principles  of  our  Constitution 
and  stated: 

".  .  .  our  contemplation  cannot  be  only  what  has 
been  but  of  what  may  be.  Under  any  other  rule  a  con- 
stitution would  indeed  be  as  easy  of  application  as  it 
would  be  deficient  in  efficacy  and  power.  Its  general 
principles  would  have  little  value  and  be  converted  by 
precedent  into  impotent  and  lifeless  formulas.  Rights 
declared  in  words  might  be  lost  in  reality.  And  this  has 
been  recognized.  The  meaning  and  vitality  of  the  Con- 
stitution have  developed  against  narrow  and  restrictive 
construction." 
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TiiK  c:()uirr  kriu:d  in  sustaininc;  thk  c;ov- 

KHNMENTS  OBJKCTION  TO  TIIK  INTHODUCTION 
OF  TESTIMONY  FROM  CIFHTAIN  OF  APPELLANT'S 
WITNESSES. 

Please  sec  Specification  of  Errors  Point  III  for  snininary. 

The  ()l)jection  to  (Jerald  Lindher^s  testimony  was  im- 
properly sustained,  as  "heresay"  was  not  a  proper  ground. 
(46,  47)  As  the  witness  would  have  testified  to  tlic  fact  of 
the  conversation  and  not  the  truth  thereof. 

Second  grounds  of  it  not  l)ein^  in  the  record  was  im- 
proper as  the  testimony  was  only  to  supplement  the  record 
and  not  submit  new  evidence  iti  direct  support  of  appellant's 
claim.  (T.  49-51) 

The  sustaining  of  the  objection  to  the  testimony  of 
Donald  Roulette  was  improper  for  the  same  grounds  as 
above-mentioned. 

The  objection  to  the  testimony  of  \'aldon  White  was 
improperly  sustained  in  that  the  prof(MTed  testimony  was 
obviously  relevant. 

As  the  sustaining  of  the  objection  constituted  plain 
error  to  the  prejudice  of  appellant  he  is  entitled  to  a  new 
trial. 
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Conclusion 

Due  to  the  admitted  sincerity  of  the  appellant  in  con- 
junction with  the  patent  violations  of  due  process,  justice 
truly  requires  that  the  judgment  of  the  District  Court  be 
reversed. 

Respectfully  submitted, 
Ralph  K.  Helge 

285  W.Green  St.,  Suite  205 
Pasadena,  California  91105 
Area  Code  213,  SY  5-5525 
Attorney  for  Appellant 


Certification  1 

I  hereby  certify  that,  in  connection  w^ith  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in 
my  opinion,  the  foregoing  brief  is  in  full  compliance  w^ith 
those  rules.  J 


Ralph  K.  Helge,  Attorney 
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APPENDIX  B 

( Defendant's  Exhibit  A-1 ) 

REPORT  OF  HEARING  CONDUCTED  BY  THE  DE- 
PARTMENT OF  JUSTICE  PURSUANT  TO  SECTION 
6(  j )  OF  THE  UNIVERSAL  MILITARY  TRAINING  AND 
SERVICE  ACT. 

In  re:     KENNETH  GERALD  STOREY,  JR. 

S.  S.  No.  45  6  40  53  —  Conscientious  Objector 

DATE  OF  GIVING  NOTICE  OF  HEARING : 

One  copy  each  of  Resume  and  Instructions  to  Regis- 
trants were  sent  to  the  registrant  with  Notice  of  Hearing  on 
November  21,  1963. 

HEARING  HELD  PURSUANT  TO  NOTICE : 

At  1018  Northern  Life  Tower,  Seattle,  Washington,  on 
December  4,  1963,  at  4:00  P.M.  The  registrant  appeared 
personally  and  in  company  with  one  Gerald  A.  Lindberg,  of 
31452  13th  S.  W.,  Federal  Way,  Washington. 

NATURE  OF  CLAIM  FOR  EXEMPTION: 

Claim  is  for  exemption  from  both  combatant  and  non- 
combatant  service  in  the  armed  forces  based  upon  regis- 
trant's training  and  religious  belief  and  conviction. 

STATEMENT  OF  FACTS : 

Gerald  A.  Lindberg,  who  accompanied  the  registrant, 
identified  himself  as  being  an  active  member  of  the  Radio 
Church  of  God,  which  was  the  church  in  which  registrant 
was  actively  affiliated,  and  was  familiar  with  the  teachings 
of  this  church  and  with  registrant's  activities  in  it.  Lindberg 
stated  the  Radio  Church  of  God  held  to  the  belief  that  their 
members  should  not  serve  in  the  armed  forces  in  either  a 
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combatant  or  noncombataiit  capacity;  that  they  can,  how- 
ever, serve  or  he  assigned  to  work  of  a  i)iihh'e  nature  uncon- 
nected with  niihlary  activity.  Lindlx-r^  stated  that  lie  he- 
heved  the  registrant  fully  subscribed  to  the  teachings  of  this 
church. 

The  registrant,  Kenneth  Cierald  Storey,  Jr.,  stated  that 
he  was  born  in  Spokane,  Washington,  Jainiary  5,  1940,  and 
presently  resided  at  4410  Soiith  170th  in  Seattle,  Washing- 
ton. The  registrant  stated,  "I  am  not  a  citizen  of  this  country 
—  I  am  a  citi/en  of  the  Kingdom  of  IIea\en  —  I  am  an  am- 
bassador of  God.  I  le  stated  further  that  the  Ten  (Command- 
ments prohibit  killing  and  thtTefore  he  could  not  po.ssibly 
affiliate  with  the  armed  forces  in  any  maimer. 

The  registrant  stated  that  there  was  nothing  in  his  re- 
ligious training  and  belief,  however,  that  would  prevent  his 
going  into  a  work  program  of  a  public  nature  provided  it  was 
not  connected  with  the  military,  observing,  however,  that  he 
could  not  work  in  a  noncombatant  military  facility  without 
doing  violence  to  his  religious  belief.  The  registrant  stated 
that  he  was  employed  by  the  Boeing  Air^olane  Company  in 
Seattle,  working  at  the  Transport  Division  of  that  company 
in  Renton,  Washington.  He  stated  that,  while  he  had  been 
working  on  the  missile  program  in  the  area  of  electronic  com- 
munication, that  he  never  at  any  time  considered  himself  a 
builder  or  worker  on  the  missiles.  His  present  assigmnent  at 
the  Boeing  Airplane  Company  is  not  connected  with  the 
missile  program,  and  the  registrant  appeared  to  be  embar- 
rassed and  uncertain  in  his  justification  of  his  previous  as- 
signment in  the  missile  area  of  the  Boeing  Company. 

The  registrant  stated  that  he  was  an  acti\  e  member  in 
the  Radio  Church  of  God;  that  he  had  intended  to  register 
in  Ambassador  College,  maintained  by  that  church  in 
Pasadena,  but  that  because  of  overcrowded  conditions  they 
could  not  presently  accept  him  as  a  student;  that  he  did  in- 
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tend  to  enroll,  however,  in  another  Radio  Church  of  God 
college  during  the  winter  quarter  of  1964. 

The  registrant  stated  that  he  intended  to  devote  him- 
self fully  to  church  activity  and  work  in  the  Radio  Church  of 
God  and  to  ultimately  enter  the  ministry  when  he  had  com- 
pleted his  schooling.  The  registrant  observed  that  the  teach- 
ings of  his  church  would  prohibit  his  work  in  a  hospital 
which  might  bring  him  into  contact  with  blood  transfusions 
or  work  in  any  assignment  that  might  require  employment 
on  Saturdays,  the  same  being  regarded  by  him  as  a  holy  day. 
The  registrant  appeared  to  be  sincere  in  his  representations 
as  to  his  religious  training  and  belief. 

conclusion: 

It  is  concluded  that  the  registrant  is  in  fact  a  conscien- 
tious objector  to  combatant  military  service  based  upon  his 
religious  training  and  belief.  It  is  further  concluded,  how- 
ever, that,  within  the  limitations  of  registrant's  religious 
training  and  belief,  such  as  not  working  in  the  area  of  blood 
transfusions  in  hospitals  or  on  Saturdays,  there  is  nothing  in 
registrant's  situation  that  would  prohibit  his  service  in  a  non- 
combatant  capacity  or  in  an  area  of  assigned  public  work. 

RECOMMENDATION : 

Based  upon  the  conclusions  reached  as  a  result  of  this 
hearing,  it  is  recommended  that  the  registrant's  appeal  be 
allowed  in  part  and  that  he  be  classified  as  a  conscientious 
objector  to  combatant  military  service,  but  that  he  not  be 
exempted  from  noncombatant  military  service  or  service  of 
an  assigned  public  nature  commensurate  with  the  conclu- 
sions hereinabove  stated. 


John  D.  McLauchlan 
Special  Hearing  Officer 
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APPFNDIX  C 

OFFICE  OF  A  ITOHNKY  C;ENEHAL 

Wasiiin(;t()N,  D.C. 

Majk;h  12,  U)6.3 

Memorandum  to  (>hief,  (vonscientious  Objector  Section, 
Department  of  Justice, 

He  Effect  on  claims  for  exemption  from  noncombatant  serv- 
ice of  willingness  to  perform  defense  work. 

In  two  cases  now  pending  before  the  Supreme  C'ourt 
of  the  United  States  {Ildrslunau  v.  United  States,  No.  515, 
and  Parker  V.  United  States,  No.  516),  the  recommendations 
of  the  Department  to  the  Selective  Service  Appeal  Board 
appear  to  be  susceptible  of  an  interpretation  which  would 
reflect  an  erroneous  view  of  the  law  applicable  to  the  above 
subject.  The  recommendations  can  be  interpreted  as  imply- 
ing that  even  if  a  registrant  is  sincerely  and  conscientiously 
opposed  to  noncombatant  service,  he  cannot,  as  a  matter  of 
law,  qualify  for  an  exemption  from  such  ser\  ice  if  he  is  en- 
gaged or  states  that  his  beliefs  would  pemiit  him  to  engage 
as  a  civilian  in  production  of  materials  for  the  armed  forces. 
I  have  been  advised  by  the  Assistant  Attorney  General  in 
charge  of  the  Office  of  Legal  Counsel  that  this  \  iew  of  the 
law  is  not  taken  by  your  section  or  by  his  Office.  However, 
in  view  of  the  fact  that  this  question  has  been  raised  I  wish 
to  insure  that  all  necessar>-  action  is  taken  to  eliminate  any 
possibility  of  misunderstanding  that  ma>'  have  arisen  on  the 
part  of  the  Department's  personnel  as  to  the  proper  legal 
standards  in  this  regard. 

In  every  case  of  a  claim  for  exemption  from  noncom- 
batant serx'ice,  the  ultimate  issue  is  wliether  the  registrant 
is  "conscientiously  opposed  to  participation  in  "  "  °  noncom- 
batant service"  within  the  meaning  of  50  U.S.C.   App. 
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§  456  (j).  This  issue  does  not,  of  course,  arise  unless  the 
registrant  has  estabhshed  his  eligibiHty  for  the  lesser  exemp- 
tion from  combatant  training  and  service  by  demonstrating 
that  he  is  "conscientiously  opposed  to  participation  in  war 
in  any  form."  In  determining  the  genuineness  and  sufficiency 
under  the  statutory  standards  of  a  registrant's  claimed  be- 
liefs, it  is  proper  for  consideration  to  be  given  to  his  attitudes 
and  beliefs  regarding  participation  in  defense  work  as  a 
civilian.  Indeed,  a  registrant's  willingness  to  earn  his  living 
by  producing  materials  for  the  armed  forces  may  of  itself 
provide  an  adequate  basis  for  concluding  that  the  registrant 
is  not  "conscientiously  opposed  to  participation  in  *  **  *  non- 
combatant  service. "  However,  such  evidence  does  not  al- 
ways or  necessarily  have  that  effect.  Cases  may  be  readily 
imagined  in  which  the  registrant's  beliefs  would  permit  some 
degree  of  participation  by  him  in  some  kinds  of  defense- 
related  civilian  activity,  yet  still  would  qualify  him  for  the 
exemption.  The  issue  is  generally  whether  the  registrant  is 
sincere  in  his  claimed  beliefs,  and  logical  inconsistency  on 
his  part,  while  always  relevant  as  a  factor  to  be  considered, 
is  not  necessarily  decisive. 

Please  be  good  enough  to  inform  the  Selective  Service 
System  of  the  contents  of  this  memorandum  and  request  that 
agency  to  inform  its  appeal  boards.  Also,  please  take  all 
action  necessary  to  insure  that  Department  personnel  who 
are  engaged  in  the  processing  of  appeals  in  this  type  of  case, 
including  hearing  officers  are  appropriately  informed. 


Robert  F.  Kennedy, 
Attorney  General. 
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APPF.NDIX    D 

Korin  No.  C-27 
(Rrv.  4-2-56) 

DKPAHTMENT  OF  JUSTICE 
Washington,  D.C. 

NOTICE  OE  HEARING 

Seattle  Washington  NovemluT  21,  1963 

(City)  (State)  ( l)af<- ) 

TO:  KENNETH  GERALD  STOREY,  JR. 

(Name  of  Registrant) 

4410  South  176th  Seattle  98188  Wa.shington 

(Street  Addres,s)  (City)  (.Statr) 

You  are  hereby  notified  that  before  the  undersigned 
Hearing  Officer  at 

1018       Northern  Life  Tower       3rd  Ave.  &  University  St. 

(Room)  (BiiiklinK)  (Street   Address) 

Seattle  Washington  ,  at  4:00  P.M. 

(City)  (State)  (Hour) 

o'clock  on  Deceml)er  4,  1963,  a  hearing,  at  which  you  are 

(Montli)     (Day) 

requested  to  be  present,  will  be  held  by  the  Department  of 
Justice  to  consider  your  claim  to  exemption  from  training 
and  service  under  the  Universal  Militar>  Training  and  Ser\- 
ice  Act  by  reason  of  your  alleged  conscientious  objection  to 
participation  in  war  in  any  form.  Only  your  conscientious- 
objector  claim  will  be  considered  by  the  Department  of 
Justice. 


John  D.  McLauchlan 

Special  Hearing  Officer  for 
the  Department  of  Justice 
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ADDENDUM  NO.  I  TO  INSTRUCTIONS  TO  SPECIAL 
HEARING  OFFICERS  FOR  THE  DEPARTMENT  OF 
JUSTICE  IN  CONSCIENTIOUS-OBJECTOR  MATTERS 


NOTICE  OF  HEARING  AND  INSTRUCTIONS  TO  REGISTRANTS  WHOSE 

CLAIMS  FOR  EXEMPTION  AS  CONSCIENTIOUS  OBJECTORS 

HAVE  BEEN  APPEALED 


1.  Pursuant  to  the  provisions  of  section  6(  | )  of  the  Uni- 
versal Mihtaiy  Training  and  Service  Act  (50  U.S.C.  App. 
456(j)),  hereinafter  referred  to  as  the  Act,  and  section 
1626.25  of  the  Selective  Service  Regulations,  the  Depart- 
ment of  Justice  will  make  an  inquiry  and  hold  a  hearing  with 
respect  to  the  character  and  good  faith  of  the  registrant's 
objections  to  training  and  service  under  the  Act  on  the 
ground  that  the  registrant  is  conscientiously  opposed  to  par- 
ticipation in  war  in  any  form.  The  scope  of  the  hearing  is 
restricted  to  consideration  of  the  merits  of  the  conscientious- 
objector  claim  only.  Consideration  of  ministerial  claims  and 
all  other  claims  is  within  the  exclusive  jurisdiction  of  the 
Selective  Service  System  . 

2.  The  hearing  will  be  conducted  by  the  undersigned, 
a  Special  Hearing  Officer  for  the  Department  of  Justice,  ap- 
pointed by  the  Attorney  General  of  the  United  States. 

3.  It  is  incumbent  upon  the  registrant  to  establish  that 
he  is  entitled  to  the  conscientious-objector  classification  he 
claims.  The  registrant  has  a  right  to  appear  at  the  hearing 
and  make  a  full  and  complete  presentation  of  his  claim.  The 
registrant  may  testify  orally  and  may  present  witnesses  in 
support  of  his  claim.  However,  no  Government  funds  are 
available  for  the  payment  of  witness  fees  or  travel  expenses. 

4.  The  registrant  may  also  submit  at  the  hearing  writ- 
ten statements  or  documents,  or  certified  copies  thereof,  in 
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support  of  liis  {onscientioiis-ohjector  claim.  Written  state- 
ments shall  he  sworn  to  or  afHrined  heh)re  a  notar\  jjnhlic  f)r 
other  persons  anthori/ed  to  administer  oaths.  Snch  state- 
ments or  documents  will  he  considered  for  whatever  hear- 
ing they  may  have  upon  the  registrant's  conscientious- 
ohjector  claim.  They  will  not  he  considered  in  connection 
with  any  other  claim  whatsoexcr. 

5.  Attached  hereto  is  a  resume  of  the  information  de- 
veloped hy  the  iiupiiry  conducted  pursuant  to  the  afore- 
mentioned Act.  If  the  registrant  wishes  to  deny,  explain,  or 
otherwise  comment  upon  any  information  contained  in  the 
resume,  he  should  do  so  in  a  written  statement  to  the  Hear- 
ing Officer.  At  the  hearing  the  registrant  will  he  entitled  to 
discuss  the  information  contained  in  the  resume  and  to  pre- 
sent witnesses  to  refute  or  corroborate  such  information. 

6.  The  hearing  will  not  he  in  the  nature  of  a  trial  or 
judicial  proceeding,  hut  will  he  infonnal  and  non-legalistic. 
Technical  rules  of  evidence  will  not  apply  at  the  hearing, 
but  reasonable  bounds  will  be  maintained  as  to  relevancy 
and  materiality.  In  addition  to  his  witnesses,  the  registrant 
may  have  an  attorney,  relative,  friend,  or  other  ad\iser 
present  at  the  hearing.  Such  person,  whether  an  attorney  or 
not,  will  not  be  permitted  to  object  to  questions,  or  to  make 
any  arguments  concerning  the  proceeding.  In  order  that  the 
conduct  of  the  hearing  may  comport  with  the  necessar>'  re- 
quirements of  dignity,  orderliness,  and  expedition,  the  Hear- 
ing Officer  will  be  the  sole  judge  in  the  matter  of  choice  of  a 
method  of  procedure  designed  to  effectuate  the  desired 
result, 

7.  Failure  to  comply  with  these  instructions  ma>  result 
in  the  termination  of  the  proceeding. 

John  D.  McLauchl.\n 

Special  Hearing.  Officer  for 
the  Department  of  Justice 
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INSTRUCTIONS  TO  SPECIAL  HEARING  OFFICERS 

FOR  THE  DEPARTMENT  OF  JUSTICE  IN 

CONSCIENTIOUS-OBJECTOR  MATTERS 

MEMO  NO.  41  (Revised) 
April  2,  1956 

PART  100-AUTHORITY  AND  RESPONSIBILITY 


Sec.  100.1  Section  6(})  of  the  Universal  Military  Train- 
ing and  Service  Act,  as  amended  (50  U.S.C.  App.  456(  j) ), 
hereinafter  referred  to  as  the  Act,  requires  the  Department 
of  Justice  to  make  inquir\%  hold  a  hearing  with  respect  to  the 
character  and  good  faith  of  the  conscientious-objector  claim 
of  any  Selective  Service  registrant  whose  classification  by  his 
local  board  is  appealed,  and  to  make  a  recommendation  to 
the  appropriate  Selective  Service  Appeal  Board. 

Sec.  100.2  The  required  hearing  shall  be  conducted 
by  a  Special  Hearing  Officer  for  the  Department  of  Justice, 
appointed  by  the  Attorney  General  for  such  purpose.  The 
Hearing  Officer  shall  render  a  report  of  such  hearing  to  the 
Department  of  Justice  which  shall  consider  such  report  in 
making  its  recommendation  to  the  appropriate  Appeal 
Board. 

«    o    o    o 

Sec.  100.4  The  appropriate  United  States  Attorney 
shall  arrange  for  the  required  investigation  and  shall  trans- 
mit to  the  Hearing  Officer  the  Selective  Service  Cover  Sheet, 
the  investigative  report  for  use  in  conducting  the  hearing, 
and  two  copies  of  a  resume  of  such  report. 
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PART  101-HANDLINC;  DOCUMENTS 


Sec.  101.2  The  Federal  Bureau  ol  Investigation  re- 
ports which  are  made  in  these  cases  are  confidential  and  are 
for  the  Hearing  Officer's  information  and  assistance  in  arriv- 
ing at  a  conclusion  regarding  the  cliaracter  and  good  faith 
of  the  registrant's  alleged  conscientious  objection.  The  Fed- 
eral Bureau  of  Investigation  report  is  not  a  part  of  the  Selec- 
tive Service  System  file  of  the  registrant,  and  he  should  not 
be  allowed  to  see  it  under  any  circumstances. 

Sec.  101.3  Although  the  registrant  is  not  allowed  ac- 
cess to  the  Federal  Bureau  of  Investigation  reports  a  fair 
resume  of  the  information  contained  therein  shall  be  fur- 
nished the  registrant.  The  resume  will  be  forwarded  to  the 
Hearing  Officer  in  duplicate  by  the  United  States  Attorney 
with  the  file  in  the  case.  The  Hearing  Officer  shall  attach  a 
copy  of  the  resume  to  the  Notice  of  Hearing  which  he  sends 
the  registrant.  The  second  copy  is  for  the  use  of  the  Hearing 
Officer  and  should  be  returned  to  the  Department  with  his 
report  of  hearing. 


PART  102-PREPARATION  FOR  HEARING 


Sec.  102.2  If  the  Hearing  Officer  deems  it  advisable, 
he  may  request  the  United  States  Attorney  to  arrange  for 
such  further  in\estigation  of  matters  pertinent  to  any  case 
as  appears  necessary  to  a  complete  hearing  on  the  claim,  or 
he  may  confer  personally  with  the  local  office  of  the  Federal 
Bureau  of  Investigation  concerning  the  case. 
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PART  103-NOTICE  AND  INSTRUCTIONS 
TO  REGISTRANTS 

Sec.  103.1  The  Hearing  Officer  shall  notify  the  regis- 
trant concerned  of  the  time  and  place  of  the  hearing  at  least 
ten  days  prior  to  the  date  set  for  the  hearing.  The  Notice  of 
Hearing  must  be  accompanied  by  a  copy  of  Instructions  to 
Registrants,  and  one  copy  of  the  Resume  of  the  Inquiry  re- 
ceived from  the  United  States  Attorney.  The  Notice  of  Hear- 
ing and  the  Instructions  to  Registrants  should  be  signed  by 
the  Hearing  Officer.  Notice  of  Hearing  forms  and  Instruc- 
tions to  Registrants  will  be  furnished  the  Hearing  Officer  by 
the  Conscientious  Objector  Section,  Department  of  Justice, 
Washington  25,  D.  C. 


o    «    o    o 


PART  104-CONDUCT  OF  THE  HEARING 

Sec.  104.1  The  hearing  contemplated  under  the  Act 
is  to  be  in  the  nature  of  an  administrative  proceeding  and 
shall  be  informal,  non-technical,  and  flexible.  Care  shall  be 
exercised  to  avoid  any  resemblance  to  a  judicial  proceeding 
or  a  prosecutive  action,  and  in  no  sense  shall  the  registrant 
be  deemed  to  be  on  trial.  The  ordinary  rules  of  evidence  shall 
not  apply.  The  Hearing  Officer  is  not  authorized  to  subpena 
witnesses  or  to  administer  oaths,  and  consequently  the  testi- 
mony of  voluntary  witnesses  will  not  be  sworn.  The  hearing 
shall  be  conducted  in  an  orderly,  dignified,  and  expeditious 
manner.  Conduct  of  the  hearing  shall  at  all  times  be  under 
the  direction  and  control  of  the  Hearing  Officer,  and  the 
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Hearing  Officer  is  to  he  the  sole  jud^e  in  the  matter  of  choice 
of  method  to  effectuate  the  desired  residts. 


Sec.  104.2  The  scope  of  tlie  lieariii^  shall  he  restri(  ted 
to  consideration  of  the  merits  of  tlie  conscientions-ol)jector 
claim  only,  and  it  shall  he  the  function  of  the  Hearing  Officer 
to  secure  the  facts  upon  which  to  hase  his  findings  and  his 
recommendation  to  the  Department  of  justice. 


Sec.  104.3  The  Hearing  Officer  shall  allow  the  in- 
formal presentation  of  the  testimony  of  the  registrant  and 
his  witnesses.  All  relevant  testimony  shall  be  received.  The 
Hearing  Officer  shall  he  the  sole  judge  of  the  relevancy  of 
the  testimony. 


Sec.  104.5  The  Hearing  Officer  shall  permit  the  regis- 
trant to  have  one  attorney  or  other  personal  ad\iser,  who 
may  sit  with  the  registrant  during  the  hearing.  Neither  the 
registrant's  adviser  nor  any  other  person  shall  he  permitted 
to  object  to  any  question  or  make  any  argument  concerning 
any  phase  of  the  proceeding. 


Sec.  104.6  Within  the  discretion  of  the  Hearing  Offi- 
cer, the  registrant's  witnesses  ma\  remain  in  the  hearing 
room,  or  they  may  be  excluded  and  called  one  at  a  time. 
One  personal  adviser,  however,  may  remain  with  the  regis- 
trant in  the  hearing  room  during  the  entire  proceeding. 


o    o    o    e 
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PART  105-REQUIREMENTS  AND  OBJECTIVES 
OF  THE  HEARING 

Sec.  105.1  The  basic  objective  of  the  hearing  in  all 
conscientious-objector  cases  is  to  ascertain  the  character  and 
good  faith  of  the  objections  of  persons  who  claim  exemption 
as  conscientious  objectors.  It  is  necessary,  therefore,  to  deter- 
mine the  sincerity  of  the  registrant  in  making  the  conscien- 
tious-objector claim,  and  to  examine  the  nature  or  character 
of  the  claim  in  light  of  the  requirements  of  the  Act. 


Sec.  105.2  The  exemption  provided  for  conscientious 
objectors,  in  section  6(  j)  of  the  Act,  does  not  have  its  basis 
in  a  constitutional  guarantee  but  is  a  special  benefit  granted 
by  the  Congress.  It  is  a  well-known  rule  of  statutory  con- 
struction that  grants  by  the  legislature  which  confer  special 
benefits  or  exemptions  in  derogation  of  common  and  equal 
rights  are  to  be  construed  strictly  against  the  grantee.  Thus, 
this  section  which  grants  exemption  to  a  particular  class  from 
the  general  burdens  of  the  State  is  subject  to  strict  and  literal 
construction. 


Sec.  105.3  The  Supreme  Court  of  the  United  States 
has  held  in  a  number  of  cases  that  determinations  made  by 
discretionary  administrative  bodies  are  final,  although  they 
may  be  erroneous,  if  they  are  not  arbitrary  or  capricious,  or 
unless  there  is  no  basis  in  fact  for  the  determination.  Prob- 
ably for  this  reason  the  courts  have  never  indicated  the 
standard  of  proof  applicable  to  hearings  in  conscientious- 
objector  cases. 


*    «    o    o 


Sec.  105.5     The  Act  provides  exemption  for  persons 
who  are,  by  reason  of  religious  training  and  belief,  conscien- 
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tioiLsly  opposed  to  participatif)ii  in  war  in  aii\  f  orin.  The  term 
"religious  training  and  Ix'Iief"  is  defined  in  the  Act  as  the 
in(hvichial  s  heHel  in  a  r(  lation  to  a  Snpreine  Bein^  involv- 
ing (hities  superior  to  those;  arising  from  any  linman  rehition. 
The  Act  specifically  excepts  from  its  definition  of  religious 
training  and  belief  essentially  political,  sociological,  or  phil- 
osophical views  or  a  merely  personal  moral  code.  It  is  in- 
cumbent upon  the  registrant,  therefore,  to  show  that  his 
objections  stem  from  his  religious  training  and  belief  as  de- 
fined in  the  Act. 


Sec.  105.8  A  person  who  is  exempt  from  combatant 
training  and  service  will,  if  inducted,  be  assigned  to  noncom- 
batant  training  and  service  as  defined  by  the  President  in 
Executive  Order  No.  10028  of  Januar>'  13,  1949,  as  follows: 

The  term  'noncombatant  service'  shall  mean  (a) 
service  in  any  imit  of  the  armed  forces  which  is  unarmed 
at  all  times;  (b)  senice  in  the  medical  department  of 
any  of  the  armed  forces,  wherever  performed;  or  (c) 
any  other  assignment  the  primary  function  of  which 
does  not  require  the  use  of  arms  in  combat;  pro\  ided 
that  such  other  assignment  is  acceptable  to  the  indi- 
vidual concerned  and  does  not  require  him  to  bear  arms 
or  to  be  trained  in  their  use. 

The  term  'noncombatant  training'  shall  mean  any 
training  which  is  not  concerned  with  the  stucK',  use,  or 
handling  of  arms  or  weapons. 


Section.  105.9  Under  the  Act  and  the  Selecti\  e  Ser\  ice 
Regulations,  a  person  who  is  exempt  from  both  combatant 
and  noncombatant  training  and  service  shall,  in  lieu  of  in- 
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duction,  be  ordered  by  his  local  board  to  perform  for  a  period 
of  24  months  civilian  work  contributing  to  the  maintenance 
of  the  national  health,  safety,  or  interest. 


PART  106-THE  REPORT  AND  RECOMMENDATION 

Section.  106.1  Based  upon  the  conclusions  reached  as 
a  result  of  the  hearing,  the  Hearing  Officer  may  make  one  of 
three  possible  recommendations  to  the  Department  of  Jus- 
tice. These  are  as  follows: 

( 1 )  "The  Hearing  Officer  recommends  that  the  appeal 
of  the  registrant,  based  upon  grounds  of  conscien- 
tious objection,  be  not  sustained."  This  recommen- 
dation shall  be  made  when  the  registrant  claims 
exemption  from  combatant  training  and  service 
only  or  from  both  combatant  and  noncombatant 
training  and  service  and  any  one  of  the  following 
conclusions  is  reached: 

( a )  The  registrant  is  not  opposed  to  participation 
in  war  in  any  form. 

(b)  The  registrant's  conscientious  objections  are 
not  based  on  religious  training  and  belief. 

(c)  The  registrant's  claim  is  not  made  in  good 
faith. 

(2)  "The  Hearing  Officer  recommends  that  the  appeal 
of  the  registrant,  based  upon  grounds  of  conscien- 
tious objection,  be  sustained."  This  recommenda- 
tion shall  be  made  when  the  registrant  claims  ex- 
emption from  combatant  training  and  service  only 
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or  from  both  c()m})ataiit  and  noru oiiihatant  train- 
ing and  service  and  all  of  the  following  conclusions 
are  reacfied : 

(a)  The  registrant  is  opposed  to  participation  in 
war  in  any  form. 

(1))  The  registrant's  conscientious  objections  are 
based  upon  his  religious  training  and  belief. 

( c )  The  registrant  is  sincere  and  his  claim  is  made 
in  good  faith. 


(3)  "The  Hearing  Officer  recommends  that  the  regis- 
trant be  exempt  from  coml)atant  training  and  serv- 
ice only  and  if  inducted  into  the  armed  forces  he 
be  assigned  to  noncombatant  training  and  service 
as  defined  by  the  President. '  This  recommendation 
shall  be  made  when  the  registrant  claims  exemp- 
tion from  both  combatant  and  noncombatant  train- 
ing and  service  and  the  following  conclusions  are 
reached : 

(a)  The  registrant  is  conscientiously  opposed  to 
combatant  training  and  service. 

(b)  The  registrant's  conscientious  objections  are 
based  upon  his  religious  training  and  belief. 

(c)  The  registrant  is  not  conscientiously  opposed 
to  noncombatant  training  and  service. 
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PART  107-REVIEVV  BY  THE  DEPARTMENT 
OF  JUSTICE 

Sec.  107.1  When  the  registrant's  file  and  the  report  of 
the  Hearing  Officer  are  received  by  the  Department  of 
Justice,  they  are  inspected  to  assure  that  the  Department  has 
jurisdiction  in  the  case,  and  that  the  registrant  has  been 
afforded  all  his  rights  under  the  Act  and  the  Regulations 
promulgated  thereunder.  If  the  case  is  in  proper  order,  the 
Department  proceeds  to  review  the  case  and  make  its  recom- 
mendation to  the  appropriate  appeal  board  as  required  by 
the  Act.  In  some  instances,  it  may  be  necessary  to  return  the 
registrant's  file  to  the  Selective  Service  System  for  further 
action,  and  in  exceptional  circumstances  it  may  be  found 
advisable  to  return  a  file  to  the  Hearing  Officer  for  additional 
information  or  a  more  complete  report. 


PART  111-SUBPOENA 

Sec.  111.1  In  cases  arising  under  section  12,  Universal 
Military  Training  and  Service  Act,  courts  generally  deny 
motions  to  subpoena  Hearing  Officers. 

Sec.  111.2  The  Hearing  Officer  occupies  a  quasi- 
judicial  position,  and  the  mental  process  by  which  he  arrives 
at  a  conclusion  or  recommendation  is  not  a  proper  subject  of 
inquiry  by  the  court. 

Sec.  111.3  The  Hearing  Officer  may  not  testify  as  to 
the  content  of  the  Federal  Bureau  of  Investigation  report. 
He  should  notify  the  United  States  Attorney  immediately, 
should  a  subpoena  relating  to  any  conscientious-objector 
case  be  served  upon  him, 
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PART  ii2-stenoc;hapf[ic:  assistance 

Sec.  112.1  should  the  Hearing  Officer  require  steno- 
graphic a.s.si.stance  in  preparing  his  reports,  In-  should  request 
it  of  the  United  State.s  Attorney,  giving  him  an  estimate  of 
the  requirements. 

Sec.  112.2  Since  the  testimony  in  conscientious- 
objector  cases  is  not  legalistic,  and  usually  is  not  lengthy  or 
involved,  most  Hearing  Officers  are  able  to  prepare  their 
reports  from  personal  notes  taken  at  the  hearing.  In  nnnsnal 
cases  the  Hearing  Officer  may  wish  to  ha\e  a  transcript  of 
the  hearing.  Request  for  reportorial  service  should  also  be 
made  to  the  United  States  Attornev  as  indicated  above. 


o    o    o    o 


PART  114-OFFICE  SPACE 

Sec.  114.1  Suitable  space  for  holding  hearings  is  usu- 
ally available  in  Federal  Buildings.  The  United  States  At- 
torney will  assist  the  Hearing  Officer  in  arranging  for  a 
mutually  agreeable  location. 

Sec.  114.2  If  the  Hearing  Officer  finds  it  more  con- 
venient to  hold  hearings  in  his  office,  he  may  do  so  with  the 
approval  of  the  United  States  Attorney,  provided  that  no 
expense  accrues  to  the  Government  for  use  of  space  in  such 
office. 

Attorney  General 
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APPENDIX  F 

The  formidable  doctrinal  requirements  of  appellant's 
Church  adhered  by  him  are:  keeping  the  weekly  Saturday 
Sabbath  from  Friday  sundown  to  Saturday  sundown  by  not 
working,  and  spending  the  time  in  Bible  study;  by  likewise 
refraining  from  everyday  activity  on  seven  other  annual 
Holy  days;  by  refraining  from  eating  any  products  made 
with  leaven  for  a  period  of  seven  specific  days  out  of  the 
year;  by  refraining  from  all  food  and  water  for  a  full  twenty- 
four  hours  at  least  once  a  year,  by  donating  ten  percent  of 
his  gross  income  to  the  Church  and  setting  aside  a  second  ten 
percent  of  his  gross  income  for  expenses  to  attend  the  annual 
Holy  days;  by  not  eating  pork  products  or  other  foods  the 
Bible  condemns  as  unclean;  by  attending  the  Church's  public 
speaking  club  one  night  a  week  and  Bible  study  another 
night;  by  donating  work  to  the  publication  of  the  Church 
newspaper;  by  not  smoking  and  by  refusing  to  take  defense 
related  employment.  (Ex.  132;  Govt's.  Ex.  2;  T.  36) 


APPENDIX  G 

The  numerous  and  varied  religious  grounds  upon  which 
appellant  predicated  his  objections  to  noncombatant  service 
are,  in  summary  form: 

That  he  was  now  a  servant  of  God,  could  not  serve 
both  God  and  man  and  therefore  could  not  become  a 
slave  to  man  ( I  Cor.  7:23 ) .  That  by  going  into  the  mili- 
tary he  would  be  a  slave  to  man,  this  would  be  sin,  and 
would  subject  him  to  eternal  damnation.  That  if  he 
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helped  anyone  who  did  not  follow  Ciod's  W^ord,  he 
would  he  partaking  of  their  e\  il  deeds  ( 11  John  10-11  ) 
and  (iod  eonnnanded  him  not  to  he  partaker  of  another 
man's  sins  ( I  Tim.  5:22).  That  we  are  to  love  our  neij^h- 
hors  and  even  our  enemie\s  ( Matt.  5:43).  That  the  mili- 
tary stands  fore\<'r  opposite  to  Clod's  Word.  That  it  is 
hettcr  to  he  defrauded  than  to  fij;ht  hack  ( I  (>or.  6:1-7). 
That  vengeance  is  God's  and  not  his.  That  a  Cy'hristian 
is  to  turn  the  other  cheek.  ( Ex.  59 ) 

That  Jesus  said  His  servants  would  not  fi^ht  in  this 
world  (John  18:36).  That  a  C'hristian  is  for  hidden  to 
hecome  a  party  of  the  world  or  to  engage  in  its  conflicts 
or  its  goals  (James  4:4;  I  John  2:15).  That  Christ  taught 
We  should  not  fight  or  resist  e\'il,  not  take  vengeance 
upon  others  ourselves,  hut  that  we  should  render  g(K)d 
for  evil.  (Ex.  133-134) 

That  he  did  not  helie\e  in  a  malicious  force  hut 
only  a  restraining  force  such  as  holding  someone  so  that 
they  could  not  afflict  wounds  or  injury  to  someone  else. 

(Ex.132) 

That  he  could  not  in  any  manner,  directly  or  in- 
directly, take  human  life  and  that  hearing  arms  and 
coming  under  the  military  authority  would  he  contrary 
to  fundamental  doctrine  of  his  helief.  ( Ex.  145-146) 


APPENDIX  H 

In  U.S.  V.  Minkcr.  350  U.S.  189  an  immigration  oflRcer 
attempted  to  compel  the  attendance  of  a  citizen  into  the 
immigration  officer's  private  chamhers  hy  a  nonjudicial  suh- 
poena.  On  page  191  the  Court  stated: 
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"The  object  in  summoning  Minker  was  to  interro- 
gate him  in  the  immigration  officer's  private  chambers 
to  try  to  ehcit  information  'relating  to  the  possible  insti- 
tution of  proceedings  seeking  the  revocation  of  "  "  " 
( M  inker's )  naturalization, "'"''  Information  so  obtained 
might  be  used  under  some  circumstances  in  court  to 
take  away  M inker's  American  citizenship  or  convict  him 
of  perjury  or  some  other  crime.  Thus  the  capacity  in 
which  this  immigration  officer  was  acting  was  precisely 
the  same  as  that  of  a  policeman,  constable,  sheriff,  or 
Federal  Bureau  of  Investigation  agent  who  interrogates 
a  person,  perhaps  himself  a  suspect,  in  connection  with 
murder  or  some  other  crime.  Apparently  Congress  has 
never  even  attempted  to  vest  FBI  agents  with  such  pri- 
vate inquisitorial  power.  Indeed,  this  Court  has  con- 
strued congressional  enactments  as  designed  to  safe- 
guard persons  against  compulsory  questioning  by  law 
enforcement  officers  behind  closed  doors.  And  we  have 
frequently  set  aside  state  criminal  convictions  as  a  de- 
nial of  due  process  of  law  because  of  coercive  question- 
ing of  suspects  by  public  prosecutors  and  other  law 
enforcement  officers  in  their  official  chambers.  Yet 
power  of  the  Attorney  General  and  immigration  officers 
to  compel  persons,  including  suspects,  to  appear  and 
subject  themselves  to  questioning  by  law  enforcement 
officers  in  their  private  chambers  is  precisely  what  the 
Department  of  Justice  claims  here. " 
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No.  209  3  Z 

UNITED  STATES 
COURT  OF  APPEALS 

For  the  Ninth  Circuit 


Kenneth  G.  Storey,  Jr. 
Appellant, 

vs. 

United  States  of  America, 
Appellee. 


Appeal  from  the  United  States  District  Court 

FOR  the  Western  District  of  Washington 

Northern  Division 


BRIEF  OF  APPELLEE 


STATEMENT  OF  JURISDICTION' 

Appellant  was  charged  in  the  following  one  count 
Indictment  with  refusing  to  be  inducted  into  the 
Armed  Forces  of  the  United  States  on  or  about 
June  9,  1964  (Rl) : 

"The  Grand  Jury  Charges: 

1.  In  this  brief,  (R)  will  refer  to  the  number  of  the  records 
herein  given  by  the  Clerk  of  the  Court  for  the  Western  Dis- 
trict of  Washington.  (TR)  will  refer  to  the  Court  Report- 
er's transcript  of  proceedings.  (EX)  will  refer  to  exhibits. 


Count  I 

That  on  or  about  June  9,  1964,  at  Seattle, 
Washington,  within  the  Northern  Division  of 
the  Western  District  of  Washington,  KEN- 
NETH G.  STOREY,  JR.,  did  knowingly,  wil- 
fully and  unlawfully  fail,  neglect,  and  refuse 
to  perform  a  duty  required  of  him  by  the  Uni- 
versal Military  Training  and  Service  Act,  and 
the  rules,  regulations,  and  directions  made 
pursuant  thereto,  in  that,  having  been  duly  and 
regularly  ordered  by  a  local  Selective  Service 
Board  to  report  and  submit  to  induction  into 
the  Armed  Forces  of  the  United  States  of 
America,  he  failed,  neglected  and  refused  to  be 
inducted. 

All  in  violation  of  Title  50  U.S.C,  App.,  Sec- 
tion 462,  and  32  C.F.R.  1632.14." 

Appellant  entered  a  plea  of  "not  guilty"  on  Au- 
gust 2,  1965,  (TR  5),  waived  trial  by  jury  (TR  5 
and  R2)  and  was  tried  by  the  Court  on  December 
6,  1965  (TR).  The  case  was  continued  until  Janu- 
ary 21,  1966,  and  appellant's  Motion  for  Judgment 
of  Acquittal  was  denied  on  that  date  (TR  pp  4-6). 
Appellant  was  found  guilty  by  the  Court  on  Janu- 
ary 21,  1966,  (TR  6)  and  sentenced  on  February 
25,  1966,  to  the  custody  of  the  Attorney  General 
for  a  period  of  four  years  (R7).  A  timely  notice  of 
appeal  was  filed  on  March  2, 1966  (R8) . 

Jurisdiction  of  the  District  Court  was  based  on 
Title  18,  U.S.C.  Section  3231.  This  Court  has  juris- 
diction of  the  appeal  under  Title  28,  U.S.C,  Section 
1291. 


COUNTKKS TA TKMKN  r  OF  THE  CASE 

The  testimony  taken  at  the  trial  and  the  exhibits 
admitted  into  evidence  established  that  the  appel- 
lant was  ordered  by  Local  Board  No.  6,  Selective 
Service,  Seattle,  Washington,  on  May  25,  1964,  to 
report  for  induction  into  the  Armed  Forces  of  the 
United  States  on  June  9,  1964,  at  Seattle,  Washing- 
ton (EX  51).  Appellant  reported  to  the  Induction 
Station  in  Seattle  on  June  9,  1964,  but  refused  to  be 
inducted  into  the  Armed  Forces  (EX  11-16).  At 
that  time  he  signed  a  witnessed  statement  as  fol- 
lows: 

"I   refuse   to   be   inducted   into   the   Armed 
Forces  of  the  United  States." 

/s/  Kenneth  G.  Storey,  Jr. 
June  9, 1964"  (EX  15) 

The  following  summary  of  events  leading  up  to 
appellant's  refusal  to  be  inducted  is  presented  in 
chronological  order  for  the  Court's  convenience: 

February  4,  1958:  The  appellant,  hereinafter  re- 
ferred to  as  "registrant,"  registered  with  Local 
Board  No.  6  of  the  Selective  Service  System  in 
Seattle,  Washington.  No  claim  for  conscien- 
tious objector  classification  was  made. 

October  29,  1960:  Registrant  advised  Local  Board 
No.  6  on  a  Current  Information  Questionnaire 
that  he  was  employed  by  the  Boeing  Airplane 
Company  in  a  capacity  involving  the  drawing 
of  ground  support  equipment  for  minuteman 
missiles  (EX  169). 

November  11,  1960:  Registrant  was  married  (EX 
167). 

April  6,  1961:  Registrant  advised  Local  Board  No. 
6  on  a  Current  Information  Questionnaire  that 
he  was  still  employed  by  the  Boeing  Company 


and  that  his  duties  included  working  on  launch 
facilities  equipment  for  minuteman  missiles 
(EX  167). 

November  3,  1961 :  Registrant  advised  Local  Board 
No.  6  on  a  Current  Information  Questionnaire 
that  his  duties  at  Boeing  Company  involved 
designing  and  drawin,g  missile  test  equipment 
(EX  165). 

November  21,  1961:  Registrant  was  ordered  to  re- 
port for  an  Armed  Forces  Physical  Examina- 
tion on  December  8, 1961  (EX  163) . 

January  25,  1962:  Registrant  was  advised  that  he 
had  been  found  fully  acceptable  for  induction 
into  the  Armed  Forces  (EX  159) . 

October  5,  1962:  Registrant  was  divorced  from  his 
wife  (EX  157). 

March  1,  1963:  Registrant  advised  Local  Board  No. 
6  on  a  Current  Information  Questionnaire  that 
he  was  still  employed  by  the  Boeing  Company, 
working  on  support  equipment  for  minuteman 
missiles  (EX  157). 

March  25,  1963:  Local  Board  No.  6  received  a  let- 
ter from  registrant  in  which  he  stated  that  he 
had  become  a  conscientious  objector,  and  re- 
quested that  his  classification  be  changed  to 
1-0,  and  that  the  special  forms  for  conscien- 
tious objectors  be  sent  to  him  (EX  155). 

April  3,  1963:  Registrant  asked  Local  Board  No.  6 
if  his  current  Boeing  position  on  the  minute- 
man  missile  program  was  classified  as  "de- 
fense work"  (EX  153).  (Please  note  that  reg- 
istrant did  not  resign  from  his  Boeing  employ- 
ment until  approximately  one  year  later — 
March  31, 1964)  (EX  55). 


Ai»ril  4,  196:5:  Registrant  submitted  complete  con- 
scientious objector  forms  to  Local  Board  No. 
6  (EX  131-139). 

April  15,  I96.'{:  Registrant  classified  1-A  by  Local 
Board  No.  6  (EX  119). 

May  20,  1963:  Registrant  appeared  personally  for 
a  hearing  before  Local  Board  No.  6  and  re- 
quested that  his  classification  be  changed  to 
1-0.  The  Board  determined  that  Registrant 
should  be  retained  in  1-A  classification  (EX 
129  and  76). 

May  26,  1963:  Registrant  was  baptized  into  the  Ra- 
dio Church  of  God  ( EX  121 ) . 

July  23,  1963:  United  States  Attorney  was  advised 
that  the  Appeal  Board  for  the  Western  Federal 
Judicial  District  of  the  State  of  Washington 
had  determined  that  the  registrant  should  not 
be  classified  in  Class  1-0  or  in  a  lower  class 
(EX  112). 

December  4,  1963:  Registrant  appeared  before  a 
Special  Hearing  Officer  of  the  Department  of 
Justice  who  found  that  registrant  was  sincere 
in  his  opposition  to  combatant  military  train- 
ing and  service,  but  that  he  was  not  sincere  in 
his  claimed  opposition  to  all  other  forms  of 
non-combatant  service  (EX  78) . 

February  27,  1964:  T.  Oscar  Smith,  Chief,  Conscien- 
tious Section,  Department  of  Justice,  suggested 
to  the  Appeal  Board  that  a  sufficient  basis  in 
fact  exists  to  deny  registrant's  claim  to  exemp- 
tion from  noncombatant  service   (EX  82). 

March  4,  1964:  Registrant  was  furnished  with  a 
copy  of  Mr.  Smith's  recommendation  (EX  73). 


March  31,  1964:  Registrant  quit  his  job  at  the  Boe- 
ing Company  (EX  55) . 

April  20,  1964:  Appeal  Board  classified  registrant 
1-A-O  by  unanimous  vote  (EX  10) . 

May  25,  1964:  Registrant  was  ordered  to  report  for 
induction  into  the  Armed  Forces  on  June  9, 
1964  (EX  51). 

June  9,  1964:  Registrant  refused  induction  and 
signed  a  statement  as  follows:  "I  refuse  to  be 
inducted  into  the  Armed  Forces  of  the  United 
States,  /s/  Kenneth  G.  Storey,  Jr.  June  9, 1964" 
(EX  15). 

QUESTIONS  PRESENTED 

1.  Was  the  appellant  induced  into  a  prejudicial 
position  when  the  local  board  failed  to  respond  to 
a  letter  of  inquiry? 

2.  Was  the  appellant  denied  due  process  when 
not  informed  of  ostensibly  derogatory  information 
placed  before  the  Appeal  Board  by  his  minister 
when  appellant  did  in  fact  rebut  said  information? 

3.  &  4.  Did  the  Local  Board  act  arbitrarily  in  re- 
fusing to  reopen  appellant's  file  on  the  basis  of  new 
information  received  when  no  timely  request  to  re- 
open was  made  by  appellant  and  when  the  new  in- 
formation was  nevertheless  considered  by  the  Ap- 
peal Board? 

5.  Was  the  Hearing  Officer's  report  ambiguous, 
and  if  so,  did  the  Department  of  Justice's  recom- 
mendation to  the  Appeal  Board  deny  appellant  due 
process  ? 

6.  Was  there  a  basis  in  fact  for  appellant's  1-A-O 
classification? 

7.  Did  the  Department  of  Justice  predicate  its 
recommendation  on  an  illegal  basis  ? 
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8.  Was  the  appellant  denied  due  process  by  the 
Hearing  Officer's  failure  to  advise  him  of  a  right 
to  counsel  and  to  remain  silent? 

9.  Did  the  Court  properly  deny  the  introduction 
of  certain  witness'  testimony? 

SUMMAKY  OF  ARGUMENT 

1.  The  Local  Board's  failure  to  respond  to  ap- 
pellant's letter  of  inquiry  did  not  induce  him  into  a 
prejudicial  position  because  Local  Boards  have  no 
duty  to  render  advice  in  complex  legal  matters  and 
because  registrant  already  knew  that  his  defense 
employment  was  "wrong." 

2.  Appellant  was  not  denied  due  process  when  os- 
tensibly derogatory  information  was  sent  to  the 
Appeal  Board  by  his  minister  because  appellant  did 
in  fact  rebut  said  information. 

3.  &  4.  The  Local  Board  did  not  act  arbitrarily  in 
refusing  to  reopen  appellant's  file  on  the  basis  of 
new  information  received  because  no  timely  request 
to  reopen  was  made  by  appellant  and  because  the 
new  information  was  nevertheless  considered  by 
the  Appeal  Board. 

5.  The  Department  of  Justice's  recommendation 
to  the  Appeal  Board  was  fair  and  the  Hearing  Of- 
ficer's Report  was  not  ambiguous  or  unfair. 

6.  There  was  a  legally  sufficient  and  ample  basis 
in  fact  to  support  the  1-A-O  classification  given 
appellant. 

7.  The  Department  of  Justice  did  not  base  its 
recommendation  to  the  Appeal  Board  on  an  illegal 
basis. 

8.  The  Department  of  Justice  hearing  officer  did 
not  deprive  appellant  of  any  constitutional  rights  to 
which  he  was  entitled. 


9.  The  Court  properly  denied  the  introduction  of 
certain  witness'  testimony  because  a  Court's  review 
of  a  registrant's  classification  is  limited  to  the  evi- 
dence which  was  before  the  Selective  Service 
Boards  and  on  which  said  board  acted. 

ARGUMENT 


THE  LOCAL  BOARD'S  FAILURE  TO  RE- 
SPOND TO  APPELLANT'S  LETTER  OF  IN- 
QUIRY DID  NOT  DEPRIVE  HIM  OF  CRU- 
CIAL COUNSEL  NOR  INDUCE  HIM  INTO  A 
PREJUDICIAL  POSITION 

Registrant  contends  that  the  Local  Board's  fail- 
ure to  respond  to  a  letter  of  injuiry  written  on 
March  25,  1963,  and  pertaining  to  the  propriety  of 
his  employment  in  the  minuteman  section  of  the 
Boeing  Company  deprived  him  of  essential  counsel 
and  entraped  him  into  prejudicial  position.  This 
argument  is  without  merit  because  (1)  the  Court 
of  Appeals  for  the  Ninth  Circuit  has  held  that  a 
Local  Board  has  no  duty  to  provide  advisors  for 
registrants,  and  (2)  the  registrant  was  well  aware 
that  his  minuteman  position  was  connected  with 
warfare  and  that  he  was  contributing  directly  to  a 
war  effort. 

Selective  Service  Regulation  1604.14  provides: 

Advisors  to  registrants  may  be  appointed  by 
the  Director  of  Selective  Service  ...  to  advise 
registrants.  .  .  .  The  names  and  addresses  of 
advisors  to  registrants  within  the  local  board 
area  shall  be  conspicuously  posted  in  the  local 
board  office,  [emphasis  added] 

The  Ninth  Circuit  Court  interpreted  this  regulation 
in  Uffelman  v.  United  States,  230  F.2d  297  (9th  Cir. 


1956)  by  holding  that  the  lack  of  a  formally  desig- 
nated "advisor  to  registrants"  did  not  amount  to  a 
denial  of  procedural  due  process,  reasoning  that  the 
mandatory  word  "shall"  was  omitted  from  the 
above-cited  regulation  in  a  1955  amendment  and  re- 
placed with  the  permissive  word  "may."  And  in 
Yaich  V.  United  States,  283  F.2d  613  (9th  Cir.  1960), 
the  Circuit  Court  again  held  that  the  appointment 
of  advisors  by  the  local  draft  boards  has  been  dis- 
cretionary and  not  mandatory  since  1955.  In  view 
of  the  fact  that  local  boards  have  no  duty  to  pro- 
vide advisors,  it  seems  clear  that  such  boards  are 
under  no  duty  to  provide  advice  in  matters  involv- 
ing complex  legal  questions;  this  is  an  area  for 
private  counsel. 

However,  Mrs.  Dorothy  Conner  of  the  local  draft 
board  testified  at  the  trial  of  the  instant  case  that 
the  names  and  addresses  of  three  local  private  ad- 
visors are  posted  conspicuously  in  the  local  board 
office,  even  though  not  required  by  Court  interpre- 
tation of  the  regulation  (TR  28  and  29) .  If  the  reg- 
istrant were  genuinely  concerned  about  the  legal 
propiety  of  his  employment  at  the  Boeing  Company 
and  its  effect  upon  his  claim  for  a  conscientious  ob- 
jector status,  it  would  have  been  reasonable  for  him 
to  personally  visit  the  local  board  office  and  obtain 
the  name  of  a  private  advisor  from  the  bulletin 
board,  or  to  have  consulted  his  private  attorney. 

The  registrant  was  well  aware  of  the  fact  that 
his  Boeing  position  was  directly  connected  with 
warfare.  In  a  letter  written  to  the  Local  Board  by 
the  registrant  and  received  by  said  Board  on  March 
25,1963,  (EX  156)  the  registrant  states : 

"...  I  am  currently  working  at  Boeing's  as  a 
draftsman  in  the  minuteman  section.   As  soon 


as  I  find  another  job,  that  is  not  connected  with 
warfare^  I  will  quit  Boeing's.  .  .  .  (emphasis 
ours ) . 

When  asked  at  trial  to  explain  how  he  arrived  at 
the  conclusion  that  his  minuteman  position  was 
connected  with  warfare,  Mr.  Storey  stated  (TR  p. 
30) :  "I  looked  at  the  circumstances  around  me  at 
the  Boeing  Company  and  I  felt  it  was  wrong." 
(Please  note,  however,  that  the  registrant  did  not 
resign  from  his  Boeing  employment  until  approxi- 
mately one  year  later — March  31,  1964  [EX  61] . 

If  he  were  indeed  conscientiously  opposed  by  rea- 
son of  religious  training  or  belief  to  participation 
in  war  or  in  any  endeavor  connected  with  military 
preparation,  as  alleged,  it  is  reasonable  to  assume 
that  he  would  have  terminated  his  minuteman  em- 
ployment at  that  time  since  he  admittedly  knew  at 
that  time  the  nature  of  his  work.  Why  did  he  con- 
tinue said  employment  ?  The  only  possible  explana- 
tion is  that  the  registrant  was  not  conscientiously 
opposed  by  reason  of  religious  or  personal  training 
and  belief  to  participating  in  the  minuteman  pro- 
gram with  its  military  role. 

Registrant  places  great  emphasis  on  the  allega- 
tion that  he  was  misadvised  by  his  church  and  that 
his  church  sanctioned  his  Boeing  employment.  How- 
ever, the  minister  who  allegedly  sanctioned  Mr. 
Storey's  minuteman  employment  wrote  the  follow- 
ing letter  to  Mr.  Storey's  Appeal  Board : 

"The  Resume  of  the  Inquiry  of  Mr.  Kenneth 
Gerald  Storey,  Jr.  .  .  .  eludes  to  the  assump- 
tion that  I  sanctioned  Mr.  Storey  working  on 
missiles  either  directly  or  indirectly.  Neither 
the  Radio  Church  of  God  nor  I  teach  that  any- 
one should  work  on  anything  even  remotely 
connected  to  the  military.  ..."  (EX  58). 
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Why  then  did  this  registrant  request  the  Local 
Board's  advice  in  the  controversial  letter  of  April 
3,  1963,  as  to  whether  or  not  his  employment  at 
Boeing  was  defense  work  when,  as  we  have  seen 
above,  he  already  knew  it  was  ".  .  .  connected  with 
warfare.  .  .  ."  (EX  156)  and  he  ".  .  .  felt  it  was 
wrong  .  .  ."  (TR  30)  The  Local  Board  certainly 
could  not  look  inside  Mr.  Storey's  mind  and  inform 
him  as  to  his  subjective  religious  beliefs.  The  Gov- 
ernment submits  that  the  reason  for  writing  the 
letter  of  April  3,  1963,  was  that  Mr.  Storey  was 
more  concerned  with  his  draft  status  than  with  his 
conscience.  He  wanted  to  find  out  if  he  could  have 
his  cake  and  eat  it  too — if  he  could  continue  in  a 
lucrative  defense  job  and  still  obtain  an  exemption 
from  military  service. 

The  fact  that  the  registrant  was  more  concerned 
with  his  draft  status  than  with  his  religious  beliefs, 
if  any,  are  further  evidenced  by  his  testimony  at  the 
trial  of  this  case.  After  stating  from  the  witness 
stand  that  he  transferred  from  the  minuteman  pro- 
gram to  the  Transport  Division  of  the  Boeing  Com- 
pany in  November,  1963,  Mr.  Storey  further  stated 
the  reason  for  the  transfer : 

"I  chose  the  job  in  Renton  (Transport  Divi- 
sion), because  I  felt  that  it  would  be  a  better 
job  in  the  eyes  of  my  draft  board."  (T^  '-^ 

The   Assistant   United   States   Attorney   then   in- 
quired : 

"Was  that  the  only  reason  you  wanted  that  (the 
transfer)  because  it  would  make  you  look  bet- 
ter in  the  eyes  of  your  draft  board,"  (TR  43) 
to  which  question  Mr.  Storey  replied:  "Yes" 
(TR43). 

Hence,  the  government  concludes  that  under  the 
circumstances  of  this  case  the  Local  Board's  failure 
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to  respond  to  Mr.  Storey's  letter  of  April  3,  1963, 
did  not  deprive  him  of  crucial  counsel  and  did  not 
induce  him  into  the  very  circumstances  upon  which 
the  Selective  Service  System  denied  him  a  1-0  clas- 
sification. Assuming  the  Board  had  responded  and 
told  Mr.  Storey  that  his  minuteman  job  would  dis- 
qualify him  from  a  1-0  classification,  he  testified 
that  "I  would  go  ahead  and  terminate  my  job."  (TR 
31)  Such  termination  then  would  have  resulted 
from  the  fact  that  the  minuteman  employment  jeo- 
pardized Storey's  chances  of  obtaining  a  1-0  classi- 
fication, not  because  his  religious  training  and  be- 
liefs prevented  him  from  making  machines  of  war. 

II 

APPELLANT  WAS  NOT  DENIED  DUE 
PROCESS  WHEN  OSTENSIBLY  DEROGA- 
TORY INFORMATION  WAS  PLACED  BE- 
FORE THE  APPEAL  BOARD  BECAUSE 
APPELLANT  DID  IN  FACT  SUBMIT  RE- 
BUTTAL EVIDENCE 

The  registrant  contends  that  he  was  denied  due 
process  because  he  was  not  informed  of  nor  af- 
forded the  opportunity  to  rebut  information  con- 
tained in  a  letter  dated  April  2,  1964  (EX  58)  and 
sent  to  the  Appeal  Board  by  a  minister  of  regis- 
trant's church. 

Notwithstanding  registrant's  assertion,  regis- 
trants's  Selective  Service  file  shows  that  rebuttal 
evidence  was  in  fact  presented  to  the  Appeal  Board 
and  was  in  fact  available  for  consideration  at  the 
April  20,  1964,  meeting  of  the  Appeal  Board  at 
which  meeting  registrant  was  classified  1-A-O.  The 
rebuttal  evidence  was  as  follows : 

1.  (EX  55)  A  letter  written  by  the  registrant  on 
March  31,  1964,  and  received  by  the  Board  on 
April  2,  1964.  The  registrant  stated  in  said  let- 
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ter  that  he  had  terminated  his  Boeing  employ- 
ment. 

2.  (EX  59-61)  A  letter  written  by  the  registrant 
on  March  31,  1964,  and  received  by  the  Local 
Board  on  April  2,  1964.  The  registrant  reviews 
his  entire  religious  history  in  said  letter  and 
specifically  rebuts  the  letter  sent  by  his  min- 
ister. 

3.  (EX* 63-66)  A  letter  written  by  Mr.  Gerald  A. 
Lindberg  on  March  31,  1964,  and  received  by 
the  Board  on  April  2,  1964.  This  letter  reviews 
registrant's  religious  history  and  attests  to  the 
registrant's  sincerity. 

4.  (EX  67-69)  A  letter  written  by  registrant's 
attorney,  Mr.  Ralph  K.  Helge  on  March  30, 
1964,  and  received  by  the  Board  on  April  1, 
1964.  Mr.  Helge  elaborated  upon  and  explained 
the  misunderstanding  between  the  registrant 
and  his  minister  concerning  his  minuteman  em- 
ployment, the  topic  of  the  controversy. 

All  of  the  above-stated  evidence  was  received  by 
the  Board  during  the  first  few  days  of  April,  1964, 
and  was  certainly  available  to  the  Board  at  their 
April  20,  1964  meeting.  It  appears  to  Government 
counsel  that  the  letters  from  the  registrant  himself, 
from  a  close  friend  and  from  his  attorney  are  ample 
to  rebut  one  possibly  derogatory  letter  from  his 
minister. 

Furthermore,  the  cases  cited  in  Registrant's  brief 
are  not  in  point.  In  Gonzales  v.  U^iited  States,  348 
U.S.  407  (1955)  the  registrant  was  not  furnished  a 
copy  of  the  Department  of  Justice's  recommenda- 
tion to  the  Appeal  Board.  In  the  instant  case,  Mr. 
Storey  was  sent  a  copy  of  the  recommendation  on 
March  4,  1964,  and  was  specifically  advised  of  his 
right  to  file  a  reply  with  the  Appeal  Board  (EX  73) . 

In  Chernekoff  v.  United  States,  219  F.2d  721 
(1955)  the  appeallant  was  not  furnished  a  copy  of 
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the  Resume  of  the  Inquiry  prior  to  his  hearing  be- 
fore the  Department  of  Justice  Hearing  Officer. 
Nothing  is  said  in  Chernekoff  about  derogatory  in- 
formation received  after  the  registrant  has  ap- 
peared before  the  Hearing  Officer. 

In  summary,  the  registrant  was  not  denied  due 
process  because  he  did  in  fact  present  rebuttal  evi- 
dence to  the  Appeal  Board  which  evidence  was  be- 
fore the  Board  for  consideration  at  the  same  time 
the  ostensibly  derogatory  letter  was  before  the 
Board. 

Ill  &  IV 

THE  LOCAL  BOARD  DID  NOT  ACT  ARBI- 
TRARILY IN  REFUSING  TO  REOPEN  AP- 
PELLANT'S FILE  BECAUSE  NO  TIMELY 
REQUEST  TO  REOPEN  WAS  MADE  AND 
THE  NEW  INFORMATION  WAS  CONSID- 
ERED ANYWAY 

Registrant  contends  in  his  brief  that  the  Local 
Board  refused  for  the  wrong  reasons  to  reopen  his 
file  when  it  received  new  information  concerning 
his  employment  at  Boeing  and  his  baptism  into  the 
Radio  Church  of  God.  It  is  the  Government's  posi- 
tion that  the  reason  for  refusal  is  immaterial,  be- 
cause the  reason  itself  was  not  prejudicial  to  the 
registrant.  However,  the  registrant  goes  further  by 
contending  that  the  refusal  was  arbitrary,  and  cites 
Stain  V.  United  States,  235  F.2d  339  (9th  Cir.  1959) 
as  authority.  Stain,  supra,  is  easily  distinguishable 
because  the  Local  Board  had  completely  refused  to 
consider  the  defendant's  Special  Form  for  Conscien- 
tious Objectors  submitted  after  he  had  been  classi- 
fied 1-A,  whereas,  in  the  instant  case,  the  Board  did 
afford  Mr.  Storey  all  of  the  special  procedures  de- 
signed for  conscientious  objectors  after  he  first  re- 
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quested  such  status  on  March  25,  1963,  including  a 
personal  appearance  before  the  Local  Board  on  May 
20,  1963,  a  review  by  the  Appeal  Board  on  July  18, 
1963,  and  an  appearance  before  a  Department  of 
Justice  Hearing  Officer. 

The  registrant  also  cites  Brown  v.  United  States, 
216  F.2d  258  (9th  Cir.  1954)  as  authority  for  the 
contention  that  a  local  draft  board  has  a  duty  to 
reconsider  a  classification  whenever  any  new  infor- 
mation regarding  a  change  of  status  is  declared. 
However,  the  Selective  Service  Regulation  1625.2 
states  that  the  local  board  may  reopen  and  consider 
anew  the  classification  of  a  registrant,  a  discretion- 
ary duty.  The  only  mandatory  duty  placed  on  a 
local  board  is  to  reopen  and  reconsider  a  classifica- 
tion only  when  the  State  Director  of  Selective  Serv- 
ice so  requests  (Selective  Service  Regulation 
1625.3).  And  the  Court  of  Appeals  for  the  Ninth 
Circuit  stated  in  Badger  v.  United  States,  322  F.2d 
902  (9th  Cir.  1963)  at  p.  908: 

Furthermore  .  .  .  the  local  board  was  under  no 
duty  to  reopen  and  consider  anew  the  classifi- 
cation of  appellant  since  .  .  .  reopening  does 
not  follow  automatically  from  such  a  request 
when  made. 

Selective  Service  Regulation  1625.4  provides: 

When  a  registrant  .  .  .  files  with  the  local 
board  a  written  request  to  reopen  and  consider 
anew  the  registrant's  classification  and  the 
local  board  is  of  the  opinion  that  such  request 
fails  to  present  any  facts  in  addition  to  those 
considered  when  the  registrant  was  classified, 
or  even  if  new  facts  are  presented,  the  local 
hoard  is  of  the  opinion  that  such  facts,  if  true, 
would  not  justify  a  change  in  such  regi-strant^s 
classification,  it  shall  not  reopen  the  regis- 
trant's classification  .  .  .  [emphasis  added] 
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Now  that  the  law  has  been  set  forth,  let  us  con- 
sider the  facts  of  the  instant  case.  Appellant's  chief 
concern  appears  to  be  that  new  evidence  which 
would  allegedly  qualify  him  for  a  conscientious  ob- 
jector classification  was  never  considered  by  the 
Board,  specifically  the  letter  written  by  the  regis- 
trant on  May  28,  1963,  in  which  he  stated  he  had 
been  recently  baptized  into  the  Radio  Church  of 
God  (EX  121),  and  the  registrant's  letter  of  March 
31, 1964,  in  which  he  advised  the  Board  he  had  term- 
inated his  Boeing  employment.  The  fact  is  that 
both  of  these  letters  were  before  the  Appeal  Board 
at  their  April  20,  1964,  meeting  at  which  time  the 
Board  reviewed  the  registrant's  file  and  determined 
to  classify  him  1-A-O.  Hence,  this  new  information 
was  considered. 

Furthermore,  Mr.  Storey  did  not  request  that  his 
classification  be  reopened  in  either  the  letter  con- 
cerning his  baptism  (EX  121)  or  the  letter  concern- 
ing his  termination  of  employment  at  Boeing  (EX 
55).  The  Court  of  Appeals  for  the  Ninth  Circuit 
held  in  Shaw  v.  United  States,  264  F.2d  118  (9th 
Cir.  1959)  that  a  registrant  whose  written  com- 
munication to  his  local  draft  board  did  not  request 
a  reopening  of  his  classification  is  not  entitled  to 
have  his  classification  reopened.  A  mere  notice  of  a 
change  in  a  status  cannot  be  viewed  as  a  request  to 
reopen.  Taylor  v.  United  States,  285  F.2d  703  (9th 
Cir.  1960).  Therefore,  not  having  requested  the 
Local  Board  to  reopen  his  file,  Mr.  Storey  cannot 
complain  now,  especially  in  view  of  the  fact  that  the 
new  information  was  before  the  Appeal  Board  dur- 
ing its  April  20, 1964,  meeting. 

The  file  further  reveals  that  on  May  25,  1964, 
Local  Board  No.  6  ordered  Mr.  Storey  to  report  for 
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induction.  Eleven  days  later,  on  June  5,  1964,  Mr. 
Helge,  Storey's  attorney,  then  wrote  the  local  board 
requesting  that  the  Order  for  Induction  be  cancelled 
and  Storey's  classification  be  reopened  (EX  46). 
The  June  5  request  to  reopen  is  the  only  request  to 
reopen  contained  in  the  file,  and  as  such  was  sub- 
mitted too  late.  32  C.F.R.  Section  1625.2  (Rev.  1951) 
provides  in  part: 

".  .  .  the  classification  of  a  registrant  shall  not 
be  reopened  after  the  local  board  has  mailed  to 
such  registrant  an  Order  to  Report  for  Induc- 
tion (SSS  Form  No.  252),  unless  the  local 
board  first  specifically  finds  there  has  been  a 
change  in  the  registrant's  status  over  which 
the  registrant  had  no  control." 

Accord:  Boyd  v.  United  States,  269  F.2d  607  (9th 
Cir.  1959) ;  Feuer  v.  United  States,  208  F.2d  719 
(9th  Cir.  1953). 

Hence,  the  Government  concludes  (1)  the  new 
information  was  in  fact  considered  by  the  Appeal 
Board  at  its  April  20,  1964,  meeting;  (2)  the  Local 
Board  did  not  deny  registrant  due  process  by  fail- 
ing to  reopen  his  classification  because  he  failed  to 
request  such  action;  and  (3)  the  request  to  reopen 
from  registrant's  attorney  was  submitted  too  late. 


V 

DEPARTMENT  OF  JUSTICE'S  RECOMMEN- 
DATION TO  THE  APPEAL  BOARD  WAS 
FAIR  AND  HEARING  OFFICER'S  REPORT 
WAS  NOT  AMBIGUOUS  OR  UNFAIR 

The  Hearing  Officer's  report  to  the  Department 
of  Justice  certainly  appears  to  Government  coun- 
sel to  be  unambiguous,  and  the  Department's  rec- 
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ommendation  to  the  Appeal  Board  appears  to  be  a 
fair  resume  of  the  Hearing  Officer's  report.  Look- 
ing at  the  report  as  a  whole,  the  Hearing  Officer  is 
simply  saying  that  the  registrant  is  sincere  in  his 
objection  to  combatant  duty  and  to  hospital  or  Sat- 
urday work,  but  is  not  sincere  in  his  objection  to  all 
other  non-combatant  military  duty.  The  Depart- 
ment of  Justice  then  passes  this  information  on  to 
the  Appeal  Board.  To  read  any  other  meaning  into 
the  reports  requires  an  abundance  of  imaginative 
conjecture. 

VI 

THE   1-A-O   CLASSIFICATION   GIVEN   AP- 
PELLANT HAD  A  BASIS  IN  FACT  WHICH 
WAS  LEGALLY  SUFFICIENT 
It  should  be  noted  that  the  Selective  Service  Act 
makes  no  provision  for  judicial  review  of  the  ac- 
tions of  local  boards  or  the  appeal  agencies.   Sec- 
tion 10(a)  (2)   of  the  Act  provides  "decisions  of 
such  local  boards  shall  be  final  except  where  an  ap- 
peal is  authorized  in  accordance  with  such  rules 
and  regulations  as  the  President  may  prescribe." 

However,  the  Courts  have  interpreted  Congres- 
sional silence  on  this  matter  to  mean  that  a  very 
limited  degree  of  judicial  review  is  permissible. 
Thus,  the  applicable  standard  of  judicial  review  in 
conscientious  objector  matters  was  well  stated  in 
Estep  V.  United  States,  327  U.S.  114,  122-123 
(1946): 

"...  courts  are  not  to  weigh  the  evidence  to 
determine  whether  the  classification  made  by 
the  local  boards  was  justified.  The  decisions  of 
the  local  boards  made  in  conformity  with  the 
regulations  are  final  even  though  they  may  be 
erroneous.  The  question  of  jurisdiction  of  the 
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local  board  is  reached  only  if  there  is  no  basis 
in  fact  for  the  classification  which  it  gave  the 
registrant." 

Even  if  a  Court  or  jury  would  reach  a  different  de- 
cision and,  for  that  matter,  even  if  the  Board  is  er- 
roneous, this  is  no  defense  as  long  as  there  is  a  basis 
in  fact  for  the  decision.  Cox  v.  United  States,  332 
U.S.  442,  453  (U.S.S.C.  1947);  Dickinson  v.  United 
States,  346  U.S.  389,  393  (U.S.S.C.  1953) . 

The  general  rule,  as  announced  by  the  Ninth  Cir- 
cuit in  White  v.  United  States,  215  F.2d  782  (9th 
Cir.  1954),  cert.  den.  348  U.S.  970,  is  that  a  regis- 
trant's willingness  to  engage  in  the  production  of 
defense  materials  constitutes  a  basis  in  fact  for 
denial  of  his  conscientious  objector  claim  for  exemp- 
tion from  non-combatant  military  service.  The  same 
rule  has  been  adhered  to  in  numerous  other  cir- 
cuits. See  Blalock  v.  United  States,  247  F.2d  615 
(4th  Cir.  1957) ;  Meredith  v.  United  States,  247  F.2d 
622  (4th  Cir.1957);  Robertson  v.  United  States,  208 
F.  2d  166  (10th  Cir.  1953) ;  United  States  v.  Never- 
line,  266  F.2d  180  (3rd  Cir.  1959) .  It  should  be  noted 
that  the  registrant  in  White,  supra,  did  not  even 
work  directly  for  Douglas  Aircraft  Company,  which 
had  a  war  contract,  but  for  a  firm  which  supplied 
parts  to  Douglas.  Nevertheless,  White's  employ- 
ment was  held  to  be  a  sufficient  "basis  in  fact"  to 
sustain  the  denial  of  his  1-A-O  classification. 

Now,  let  us  examine  the  following  objective  facts 
which  were  available  to  the  Appeal  Board  when  it 
finally  classified  Mr.  Storey  1-A-O  on  April  20, 1964. 
The  Government  contends  that  said  facts  are  ample 
in  accordance  with  the  "basis  in  fact"  criteria  to 
sustain  the  Board's  classification: 

1.  A  Current  Information  Questionnaire  received 
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from  Storey  on  October  29,  1960,  stating  that  he 
was  employed  at  Boeing  in  a  capacity  involving  the 
drawing  of  ground  support  equipment  for  minute- 
man  missiles  (EX  169). 

2.  Current  Information  Questionnaire  received 
from  Storey  on  April  6,  1961,  stating  he  was  still 
employed  at  Boeing  and  worked  on  launch  facility 
equipment  for  minuteman  missiles  (EX  167) . 

3.  Current  Information  Questionnaire  received 
from  Storey  on  November  3,  1961,  statin,g  that  his 
Boeing  duties  involved  designing  and  drawing  mis- 
sile test  equipment  (EX  165) . 

4.  Current  Information  Questionnaire  received 
from  Storey  on  March  1,  1963,  stating  that  his  Boe- 
ing Employment  still  involved  work  on  support 
equipment  for  the  minuteman  missile  (EX  157). 

5.  A  letter  from  Mr.  Storey  written  on  March  25, 
1963,  in  which  he  acknowledged  that  his  Boeing  po- 
sition was  connected  with  warfare  (EX  156)  cou- 
pled with  the  fact  that  in  spite  of  such  knowledge 
he  continued  his  Boeing  employment  for  another 
year— until  March  31, 1964  (EX  61) . 

6.  Storey's  resignation  from  Boeing  on  March  31, 
1961,  closely  followed  his  receipt  on  March  4,  1964, 
of  a  copy  of  the  Department  of  Justice's  recommen- 
dation to  the  Appeal  Board  that  a  sufficient  basis  in 
fact  exists  to  deny  his  claim  to  exemption  from  non- 
combatant  service. 

7.  Statements  from  fellow  Boein,g  employees  that 
Storey  must  have  realized  his  work  was  involved 
with  the  launching  of  nuclear  missiles,  but  that  he 
never  objected  to  this  type  of  work  nor  did  he  ever 
express  opinions  concerning  war  or  religion  (EX 
86&90). 
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8.  A  recommendation  from  the  Department  of 
Justice  based  on  the  report  of  a  hearing  officer  who 
had  an  opportunity  to  personally  observe  Storey's 
demeanor,  that  Storey  appeared  to  be  embarrassed 
and  uncertain  in  his  attempted  justification  of  his 
employment  involving  minuteman  missiles. 

9.  The  Local  Board's  denial  of  Storey's  conscien- 
tious objector  claim  based  in  part  on  the  Local 
Board's  personal  observation  of  Storey's  demeanor 
and  creditability  during  his  personal  appearance  be- 
fore the  Local  Board  on  May  20, 1963. 

The  Government  contends  that  the  above-men- 
tioned facts  are  ample  to  support  the  Appeal 
Board's  decision  that  the  registrant  should  be  clas- 
sified 1-A-O.  This  is  not  a  situation  where  a  de- 
cision was  based  on  one  isolated  fact  by  one  agency; 
rather  it  is  a  situation  where  the  registrant  was 
given  every  available  opportunity  to  prove  his 
claim  for  exemption  from  non-combatant  service, 
but  failed  to  convince  anyone.  It  is  a  situation 
where  the  Local  Board,  Hearing  Officer,  Depart- 
ment of  Justice  and  the  Appeal  Board  have  taken 
into  consideration  evidence  of  events  concerning 
the  registrant  over  a  period  of  several  years  and 
then  the  Appeal  Board  made  its  final  classification 
decision  on  the  basis  of  these  facts. 

Additional  information  supporting  the  Appeal 
Board's  classification  was  available  to  the  trial 
court,  in  that  Mr.  Storey  testified  the  reason  for  his 
transfer  from  the  minuteman  program  to  the 
Transport  Division  at  Boeing  in  November,  1963 
was:  "because  I  felt  that  it  would  be  a  better  job  in 
the  eyes  of  my  draft  board."  (TR  43).  If  Storey 
were  indeed  sincere  in  his  opposition  to  working  on 
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military  equipment  and  to  non-combatant  military 
duty,  it  is  reasonable  to  assume  that  he  would  have 
transferred  from  the  minuteman  to  Transport  on 
the  basis  of  his  religious  or  personal  convictions, 
not  because  he  felt  that  a  job  in  the  Transport  Di- 
vision "would  be  a  better  job  in  the  eyes  of  my 
draft  board,"  as  he  testified  at  the  trial  of  this  case. 

Hence,  the  Government  concludes  there  was  in- 
deed a"  basis  in  facf'for  Mr.  Storey's  1-A-O  classi- 
fication, and  that  it  was  not  illegal,  arbitrary  or 
capricious. 

VII 

THE  DEPARTMENT  OF  JUSTICE  DID  NOT 
BASE  ITS  RECOMMENDATION  TO  THE  AP- 
PEAL BOARD  ON  AN  ILLEGAL  BASIS 

Registrant  contends  that  the  Hearing  Officer  and 
Department  of  Justice  illegally  commented  upon  the 
validity  of  registrant's  beliefs.  Government  coun- 
sel has  reread  both  recommendations  several  times 
and  can  find  nothing  at  all  to  support  such  a  con- 
tention. Absolutely  nothing  appears  in  either  re- 
port which  could  be  remotely  construed  as  the  opin- 
ion of  the  Hearing  Officer  or  Mr.  T.  Oscar  Smith 
regarding  the  validity,  goodness  or  badness  of  reg- 
istrant's religious  beliefs.  Looking  at  the  overall 
message  carried  in  both  reports,  the  only  reasonable 
construction  is  that  both  writers  feel  that  the  regis- 
trant is  since  in  his  opposition  to  participation  in 
combatant  services,  and  to  working  in  the  area  of 
blood  transfusion  or  on  Saturdays,  but  that  he  is 
not  sincere  in  his  claimed  opposition  to  all  other 
forms  of  non-combatant  service.  There  is  certainly 
not  any  comment  on  the  validity  of  such  beliefs, 
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and  the  provisions  of  United  States  v.  Seeger,  380 

U.S.  163  are  complied  with. 

Furthermore,  any  recommendation  made  by  the 

Department  of  Justice  is  not  binding  on  the  Appeal 

Board.     Selective    Service    Regulation    1626.25(e) 

provides : 

.  .  .  the  appeal  board  shall  determine  the  clas- 
sification of  the  registrant,  and  in  its  deter- 
mination it  shall  give  consideration  to,  but 
shall  not  be  bound  to  follow,  the  recommenda- 
tion of  the  Department  of  Justice  .  .  .  [empha- 
sis added]  Accord,  Ashauer  v.  United  States, 
217  F.2d  788  (9th  Cir.  1954) . 

Hence,  the  Appeal  Board  had  the  authority  to  fol- 
low the  Department  of  Justice's  recommendation, 
to  modify  it,  or  to  completely  disregard  it. 

VIII 

THE  DEPARTMENT  OF  JUSTICE  HEARING 
OFFICER  DID  NOT  DEPRIVE  APPELLANT 
OF  ANY  CONSTITUTIONAL  RIGHTS  TO 
WHICH  HE  WAS  ENTITLED 

Appellant  contends  he  was  deprived  of  his  con- 
stitutional rights  on  grounds  that  the  Hearing  Offi- 
cer did  not  advise  him  of  a  right  to  remain  silent,  a 
right  to  counsel,  and  a  right  to  have  counsel  ap- 
pointed if  he  were  indigent.  The  government  sub- 
mits that  said  contention  is  without  basis  because 
(1)  appellant  was  not  under  "custodial  interroga- 
tion" at  the  time  of  his  appearance  before  the  Hear- 
ing Officer;  (2)  appellant  was  advised  of  his  right 
to  have  an  attorney  present  at  the  hearing;  and, 
(3)  the  Hearing  Officer  had  no  duty  to  advise  ap- 
pellant of  a  right  to  court-appointed  counsel  under 
the  law  in  effect  at  the  time  of  trial. 
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1.  The  United  States  Supreme  Court  held  in  Mi- 
randa V.   Arizona^  U.S ,   16  L.Ed.2d  694 

(1966)  that  defendants  must  be  advised  of  certain 
rights  whenever  questioned  by  law  enforcement 
officers  while  under  "custodial  interrogation."  The 
Court  then  went  on  to  define  the  term  as  follows : 

"By  custodial  interrogation,  we  mean  question- 
ing initiated  by  law  enforcement  officers  after 
a  person  has  been  taken  into  custody  or  other- 
wise deprived  of  his  freedom  of  action  in  any 
significant  way." 

When  appellant  appeared  before  the  Hearing  Offi- 
cer on  December  4,  1963,  he  was  not  under  "cus- 
todial interrogation"  for  the  following  reasons: 

a.  Appellant  had  not  yet  committed  any  crime.  He 
didn't  commit  a  crime  until  five  months  later 
when,  on  June  9, 1964,  he  refused  to  be  inducted 
into  the  Armed  Forces.  Hence,  when  he  ap- 
peared before  the  Hearing  Officer,  he  was  not 
being  investigated  or  interrogated  for  a  crime 
which  had  already  been  committed,  as  in  Mi- 
randa and  the  related  cases. 

b.  The  questioning  at  the  hearing  was  not  con- 
ducted by  "law  enforcement  officers."  Rather, 
the  hearing  was  administered  by  a  private  Se- 
attle attorney  who  volunteers  his  services  with- 
out fee  on  a  part-time  basis  to  the  Department 
of  Justice  for  the  purpose  of  conducting  such 
hearings. 

c.  The  purpose  of  the  hearing  was  to  ascertain 
facts  upon  which  to  base  a  recommendation  as 
to  the  Appellant's  sincerity  in  his  claim  to  a 
conscientious  objector  exemption  from  military 
service.    The  purpose  was  to  be  objective  and 
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unbiased,  not  to  obtain  a  confession  to  a  crime 
which  had  not  even  been  committed. 

d.  The  Hearing  was  not  held  in  a  "pohce  domi- 
nated atmosphere,"  at  the  local  jailhouse,  as  in 
Miranda  and  the  related  cases,  but  in  the  rela- 
tive calm  of  a  private  attorney's  office.  The 
appellant  had  been  invited  to  "present  wit- 
nesses in  support  of  his  claim"  and  was  further 
advised  of  his  right  to  "have  an  attorney,  rela- 
tive, friend,  or  other  advisor  present  at  the 
hearing."  (Notice  of  Hearing  contained  on  p. 
8,  Appendix  D  of  Appellant's  brief.)  And  the 
record  indicates  the  appellant  was  in  fact  ac- 
companied by  a  member  of  the  Radio  Church 
of  God  as  a  witness  (EX  76),  a  far  cry  from 
the  situation  in  Escobedo  v.  Illinois,  378  U.S. 
478  (1964). 

e.  The  appellant  was  not  under  any  legal  com- 
pulsion to  even  attend  the  hearing,  and  could 
have  walked  out  of  the  Hearing  Officer's  office 
at  any  time  he  desired  during  the  course  of 
the  hearing. 

Therefore,  it  appears  obvious  to  Government 
counsel  that  appellant  was  not  under  custodial  in- 
terrogation, nor  had  he  been  deprived  of  his  liberty 
in  any  significant  way  at  the  time  the  hearing  was 
conducted.  Accordingly,  the  principles  announced 
in  Escobedo,  Miranda  and  the  related  cases  should 
not  apply. 

2.  Appellant  was  advised  of  his  right  to  have 
counsel  present  at  the  hearing.  (Appellant's  Brief 
p.  59  and  Appendix  p.  8  and  9).  However,  he  chose 
only  to  bring  a  member  of  his  church  as  a  witness 
(EX  65). 
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3.  The  Hearing  Officer  had  no  duty  to  advise 
appellant  of  a  right  to  court-appointed  counsel  if  he 
were  indigent  because  the  hearing  was  held  on  De- 
cember 4,  1963,  and  the  trial  of  this  case  on  Decem- 
ber 6, 1965,  Johnson  v.  State  of  New  Jersey, U.S. 

,  34  U.S.  Law  Week  4592  (1966)  provides  that 

the  principle  of  Miranda  requiring  advice  as  to  right 
to  court-appointed  counsel  shall  apply  only  to  those 
cases  tried  subsequent  to  June  13, 1966. 

IX 

THE  COURT  DID  NOT  ERR  IN  EXCLUDING 
TESTIMONY  OF  APPELLANT'S  WIT- 
NESSES AT  TRIAL 

The  general  rule  is  that  the  Court's  review  of  a 
registrant's  classification  must  be  limited  to  the 
evidence  which  was  before  the  Selective  Service 
Boards  and  on  which  they  acted.  Cox  v.  United 
States,  332  U.S.  442,  68  S.  Ct.  115;  Ashauer  v.  United 
States,  217  F.2d  788  (9th  Cir.  1954).  Hence,  the 
testimony  of  appellant's  witnesses  at  trial  could  not 
be  considered  by  the  court. 

CONCLUSION 

The  Government  respectfully  contends  that  all  of 
the  registrant's  assertions  regarding  denials  of  pro- 
cedural due  process  are  without  merit.  The  Court 
of  Appeals  for  the  Ninth  Circuit  stated  in  Knox  v. 
United  States,  200  F.2d  398  (9th  Cir.  1952) : 

Procedural  irregularities  which  do  not  result  in 
prejudice  to  the  registrant  are  to  be  disre- 
garded. 

And,  in  Shaw  v.  United  States,  264  F.2d  118  (9th 
Cir.  1959) ,  the  same  Court  stated: 


26 


I 


An  appellate  court  is  not  required  to  search 
the  record  with  a  microscope,  in  an  effort  to 
find  minute  but  harmless  flaws  in  the  work  of 
administrative  bodies  of  the  lower  courts. 

Regarding  the  applicable  standard  of  judicial  re- 
view of  administrative  decisions,  the  United  States 
Supreme  Court  stated  in  Witmer  v.  United  States, 
348U.S.  375atp.  380: 

It  is  well  to  remember  that  it  is  not  for  the 
courts  to  sit  as  super  draft  boards,  substituting 
their  judgment  on  the  weight  of  the  evidence 
for  those  of  the  designated  agencies.  Nor 
should  they  look  for  substantial  evidence  to 
support  such  determinations.  [Cases  cited]. 
The  classification  can  be  overturned  only  if  it 
has  "no  basis  in  fact."  [Emphasis  added] 

The  United  States  of  America  respectfully  con- 
tends that  there  is  sufficient  evidence  to  constitute 
a  "basis  in  fact"  for  the  registrant's  classification. 
Furthermore,  he  has  been  afforded  every  oppor- 
tunity available  under  the  law  to  prove  his  claim  to 
exemption  from  non-combatant  service,  but  has 
failed  to  do  so.  Accordingly,  the  Government  re- 
spectfully urges  that  the  judgment  of  the  District 
Court  be  affirmed. 


Respectfully  submitted, 

Eugene  G.  Gushing 
United  States  Attorney 

Michael  J.  Swofford 

Assistant  U.S.  Attorney 
1012  U.S.  Courthouse 
Seattle,  Washington  98104 
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CERTIFICATION 

I  hereby  certify  that,  in  connection  with  the  prep- 
'  aration  of  this  brief,  I  have  examined  Rules  18  and 
19  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  and  that,  in  my  opinion,  the  foregoing 
brief  is  in  full  compliance  with  those  rules. 

Michael  J.  Swofford 
Assistant  U.S.  Attorney 

DATED  at  Seattle,  Washington 
this.^^^day  of  August,  1966. 


Michael  J.  Swofford 
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IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


No.  20932 


KENNETH  G.  STOREY.  JR.. 
Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 
Appellee. 


Appeal  from  the  United  States  District  Court  for  the 

Western  District  of  Washington, 

Northern  Division. 


APPELLANT'S  REPLY  BRIEF 


INTRODUCTORY  REMARKS' 

Counsel  for  Appellant  sincerely  feels  that  the  Govern- 
ment has  failed,  due  to  the  merits  of  Appellant's  cause,  to 
meet  the  basic  arguments  in  the  Opening  Brief.  Therefore, 
the  arguments  and  cases  set  forth  in  the  Opening  Brief 


1.  In  this  Reply  Brief  (OB)  shall  refer  to  the  Appellant's 
Opening  Brief,  (AB)  to  the  Appellee's  Answering  Brief  and  (EX) 
to  Government's  Exhibit  No.  One. 


will  be  relied  on  when  any  portion  of  the  Government's 
Brief  is  not  specifically  commented  on. 

A  note  of  warning.  A  major  approach  used  by  the 
Government  throughout  the  Answering  Brief  is  the  selec- 
tion and  emphasis  of  certain  facts  to  the  absolute  exclusion 
of  others.    This  results  in  some  misimpressions. 

Therefore,  it  is  essential  to  the  merits  and  justice 
of  Appellant's  cause,  that  all  the  facts,  in  their  chronologi- 
cal order,  be  kept  in  mind.  The  facts  themselves  will 
answer  all  the  direct  questions  asked  by  the  Government 
and  refute  the  innuendos  raised.  Please  see  pages  3  through 
8  of  the  Opening  Brief. 

ARGUMENT 


The  Local  Board's  Failure  to  Respond  to  Appellant's  Inquiry, 
or  to  Refer  Him  to  a  Source  for  Advice — a  Selective  Service 
Appeal  Agent  or  Advisor — Deprived  Him  of  Crucial  Counsel 
and  Advice  and  Induced  Him  into  the  Very  Circumstances 
upon  Which  Selective  Service  Is  Denying  His  I-O 
Classification. 

Government  argues:  That  the  local  board  had  no 
duty  to  provide  advisors  under  Selective  Service  Regula- 
tion 1604.14.     (AB  8,  9). 

Reply  argument: 

(1)  This  is  a  red  herring.  Nowhere  does  Appellant 
contend  that  the  local  board  had  a  duty  to  appoint  or  post 
advisors.  The  Government  is  attempting  to  cloud  the  issue 
by  conjuring  up  this  point.  It  is  obviously  moot,  because 
advisors  were  appointed   and  posted.     (OB  4).    Further- 
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more,  the  Jocul  board  couldn't  appoint  an  advisor  under 
any  circumstances.  The  Regulation  vests  the  power  in  the 
Director  of  Selective  Service. 

(2)  What  the  Appellant  does  contend  on  this  point 
is  clearly  set  forth  in  his  Brief.  The  Appellant's  argument 
is  strengthened  by  the  Uffelman  case  cited  by  the  Govern- 
ment. It  holds  that  one  of  the  very  reasons  a  failure  to 
appoint  an  advisor  does  not  violate  due  process  is  because 
the  local  board  acts  in  that  capacity.  Ujfelman  v.  U.  S.,  230 
F.2d  297  (9th  Cir.  1956),  at  pages  300,  301. 

Government  argues:  The  Appellant  wrote  his  local 
board  and  suggested  his  work  at  Boeing  was  connected 
with  warfare  (AB  9).  They  then  state,  "Why  did  he 
continue  said  employment  after  he  knew  this?"  (AB  9-11 ). 

Reply  argument: 

(1)  This  question  is  fully  answered  by  the  facts  [OB 
3,  4;  39(c)]  and  was  even  brought  out  in  Appellant's 
testimony.  (December  6  Transcript  of  Proceedings,  pp.  29, 
30),  The  Appellant  simply  expressed  this  belief  upon  first 
embracing  the  principles  of  his  newly  found  religion. 
Subsequently  he  was  advised  by  church  members,  also 
employed  at  Boeing,  that  his  work  was  proper  in  the  eyes 
of  the  Church.  This  is  what  prompted  the  Appellant  to 
ask  his  local  board  and  the  Hearing  Officer  how  Selective 
Service  viewed  his  work  at  Boeing.   ( OB  4,5). 

(2)  The  Appellant's  writing  his  local  board  and  sug- 
gesting his  work  at  Boeing  was  connected  with  warfare,  is 
not  the  "hanging  evidence,"  as  suggested  by  the  Govern- 
ment.  To  the  contrary,  it  is  evidence  which  further  tends 


to  prove  the  unquestioned  sincerity  of  the  Appellant.  It 
is  just  another  piece  of  evidence  to  show  that  the  Appellant 
would  have  terminated  his  job  at  Boeing  immediately  had 
Selective  Service  or  the  Department  of  Justice  simply  ad- 
vised him  what  their  hard-line  unresilient  policy  was  re- 
garding this  type  of  work. 

(3)  The  Government  keeps  emphasizing  that  the 
Appellant  "knew"  the  nature  of  his  work.  Yes,  he  did 
know  that  his  work  was  proper  in  the  eyes  of  his  church. 
But  he  did  not  know  how  Selective  Service  viewed  his 
work  and  that  is  exactly  what  he  tried  to  find  out.  It  is 
not  what  he  knew  that  has  resulted  in  the  prosecution  of 
the  Appellant,  but  what  he  did  not  know — what  was  will- 
fully withheld  from  him  by  Selective  Service — that  caused 
the  problem. 

Government  argues:  The  Appellant  wanted  to  con- 
tinue in  a  "lucrative  defense  job."   (AB  11). 

Reply  argument: 

(1)  Was  the  Appellant  in  a  "lucrative  defense  job"? 
Was  he  making  more  money  as  a  draftsman  on  ground 
support  equipment  than  he  was  making  in  the  Civil  Trans- 
port Division  at  Boeing?  Was  he  making  more  money  than 
he  would  be  at  any  other  job  in  the  Seattle  area?  Was  he 
making  more  money  than  he  is  at  his  present  job?  There 
is  just  no  basis  for  this  accusation. 

(2)  Appellant  expressed  his  willingness  to  work  un- 
der the  I-W  Work  Program,  the  alternate  form  of  service 
for  conscientious  objectors.  (Ex.  155).  He  was  over  23 
years  old  when  he  appeared  before  the  local  board.    Had 


they  given  him  a  I-O  at  that  time  he  would  have  been 
immediately  eligible  for  assignment  under  the  I-W  Work 
Program  working  for  the  average  rate  of  between  .R5<*  and 
$1.25  per  hour. 

Government  argues:  What  constitutes  defense  work 
is  a  "complex  legal  question." 

Reply  argument: 

(1)  If  the  question  was  too  complex,  the  local  board 
or  the  Hearing  Officer  should  have  at  least  told  the  regis- 
trant that  they  could  not  give  him  an  answer  or  referred 
him  to  a  Selective  Service  advisor  or  appeal  agent. 

II 

The  Appellant  Was  Denied  Due  Process  When  Ostensibly 

Derogatory  and  Adverse  Evidence  Was  Placed  Before  the 

Appeal  Board  That  He  Was  Never  Informed  of  nor 

Afforded  the  Opportunity  to  Rebut. 

No  place  does  the  Government  deny  that  the  contents 
of  the  letter  in  question  were  derogatory.  No  place  do  they 
contend  that  the  Appellant  had  knowledge  of  it. 

Government  argues:  Other  rebuttal  was  filed  with  no 
thought  of  the  derogatory  letter  in  mind.  That  this  re- 
buttal evidence  incidentally  concerned  the  derogatory  in- 
formation and,  therefore,  satisfied  Appellant's  right  to 
directly  and  intelligently  rebut  the  adverse  ev^idence  against 
him.  (AB  12,  13). 

Reply  argument: 

(1)  The  Government's  argument  is  repugnant  to  the 
fundamental  concepts  of  due  process.  To  clearly  under- 
stand it  is  to  reject  it. 
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"Basic  to  the  very  idea  of  free  government  and 
among  the  immutable  principles  of  justice  which  no 
State  of  the  Union  may  disregard  is  the  necessity  oi 
due  'notice  of  the  charge  and  an  adequate  opportunity 
to  be  heard  in  defense  of  it.'  "  The  Constitution  of  the 
United  States  Analysis  and  Interpretation  (88th  Con- 
gress 1st  Session  Document  No.  39),  p.  1267  citing 
Powell  V.  Alabama,  287  U.S.  45,  68  (1932);  Snyder  v. 
Massachusetts,  291  U.S.  97,  105  (1934). 

The  Government  would  turn  the  Selective  Service  pro- 
ceedings into  a  game  of  Blind  Man's  Buff  contrary  to  the 
admonishment  in  Simmons  v.  U.  S.,  348  U.S.  397  at  405. 

(2)  The  Government  is  asking  the  Court  to  assume 
that  the  Appellant  had  no  further  evidence  available  to 
rebut  the  secretive  letter.  They  say  surely  the  other  letters 
filed  were  "ample  to  rebut  one  possible  derogatory  letter." 
(AB  13).  They  suggest  that  the  counting  of  letters  sup- 
plants the  weighing  of  evidence  intelligently  submitted. 
The  Government,  however,  does  not  consider  the  secret 
derogatory  letter  as  being  rebutted.  They  attempt  to  use 
it  on  page  10  of  their  Brief  to  the  detriment  of  Appellant's 
position. 


Ill 

The  Local  Board  Misinterpreted  and  Misapplied  the  Reg- 
ulations When  It  Considered  the  New  Information,  Filed 
by  Appellant,  under  the  Erroneous  Impression  It  Had  to 
Warrant  the  Authority  of  the  State  Director  to  Reopen. 

IV 

The  Local  Board  Acted  Arbitrarily  and  Without  a  Basis 
in  Fact  When  It  Refused  to  Reopen  the  Appellant's  Clas- 
sification After  Receiving  New  Information  Regarding 
a  Change  in  His  Status. 

It  should  be  noted  that  the  Government's  attempt  to 
merge  these  two  distinct  propositions  has  resulted  in  their 
avoiding  the  arguments  presented. 

Government  argues:  The  new  evidence  filed  by  Ap- 
pellant was  considered  by  the  Appeal  Board.  ( AB  16 ). 

Reply  argument: 

(1)  A  registrant  has  at  least  two  opportunities  to 
achieve  a  requested  classification.  First  before  the  local 
board,  then,  in  the  event  of  an  adverse  classification,  by 
the  Appeal  Board  [50  Appendix  460(b)  (3)].  Then,  even 
after  the  Appeal  Board  has  acted,  the  local  board  must  re- 
open a  classification  upon  new  evidence  being  filed  (32 
CFR  1628.26(b);  1625.2).  Upon  reopening  the  registrant 
is  entitled  to  another  personal  appearance  hearing  before 
his  local  board.  (32  CFR  1625.11;  1625.13). 

The  Government  suggests  that  the  Appellant's  right 
to  have  his  new  evidence  first  considered  by  the  local  board, 
the  first  step  in  the  orderly  process  of  Selective-Service 
procedure,  be  circumvented  as  of  no  consequence. 
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This  Court  has  labeled  classification  by  the  local  board 
as  "the  keystone  of  the  process  of  induction."  Ayers  v. 
U.  S.,  240  F.2d  802,  809  (9th  Cir.  1957) .  And  that  "classifica- 
tion by  the  local  board  is  an  indispensable  step  in  the 
process  of  induction."  Knox  v.  U.  S.,  200  F.2d  398,  402  (9th 
Cir.  1952). 

As  this  Court  stated  in  Franks  v.  U.  S.: 

"We  pointed  out  the  fact  that  in  consideration  of  a 
claim  of  conscientious  objection  and  of  the  question 
whether  a  registrant  should  be  so  classified,  the  per- 
sonal appearance  of  the  registrant  before  the  local 
hoard  is  of  major  and  commanding  importance.  The 
Appeal  Board,  notwithstanding  it  has  the  aid  of  a  writ- 
ten report  from  the  Hearing  Officer,  has  no  similar 
opportunity  to  judge  of  the  genuineness,  the  sincerity 
and  the  extent  of  a  registrant's  conscientious  objection 
to  military  service.  Therefore,  a  registrant  who  fails 
to  have  a  fair  chance  for  his  proper  classification  on  his 
appearance  before  the  local  board  has  been  denied 
soTnething  that  cannot  be  cured  through  the  action  of 
the  Appeal  Board.  .  .  ." 

"This  brings  us  to  the  conclusion  that  the  failure 
of  the  local  board  to  comply  with  the  Regulation  re- 
ferred to  renders  the  registrant's  classification  and  his 
induction  order  invalid.  It  was  incumbent  upon  the 
U.S.  in  this  prosecution  to  prove  a  valid  induction  order 
as  a  basis  for  Appellant's  conviction."  216  F.2d  266,  270 
(9th  Cir.  1954).  Also  see  Knox  v.  U.  S.,  200  F.2d  398 
(9th  Cir.  1952) ;  U.  S.  v.  Craig,  207  F.2d  888,  891  (3rd 
Cir.  1953). 
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Government  argues:  That  the  Appellant  did  not  re- 
quest a  reopening  in  his  new  evidence,  (AB  16). 

Reply  argument: 

(1)  Counsel  is  fully  aware  of  the  peril  in  going  out- 
side the  record.  He  has,  however,  in  deference  to  the 
limited  funds  of  the  Appellant  only  had  extracts  of  the 
testimony  prepared.  As  an  officer  of  the  court  counsel 
states  that  this  very  point  was  raised  by  the  Government 
during  the  hearing  of  January  21,  1966,  and  that  the  Trial 
Court  rejected  it.  (Transcript  of  Proceedings  of  January 
21,  1966,  p.  3).  As  the  Government  did  not  preserve  this 
point  on  appeal  they  are  now  barred  from  having  it  re- 
viewed. If  the  Government  does  not  concede  this  point. 
Appellant  moves  the  Court  to  have  the  entire  argument 
of  counsel  on  said  date  prepared.  And,  inasmuch  as  the 
same  was  inadvertently  omitted,  to  have  the  Clerk  of  the 
District  Court  transmit  the  same  to  Appellate  Court  under 
Rule  75(b)  of  the  Rules  of  Civil  Procedure. 

(2)  This  point  is  further  without  merit  in  that  the 
Appellant  did  request  a  reopening.  In  his  letter  the  Ap- 
pellant stated,  "I  appeal  to  you  to  grant  my  desired  classi- 
fication of  I-O."  (Ex.  123).  Not  only  was  the  wording  of 
this  sentence  in  and  of  itself  tantamount  to  a  request  for 
reopening,  but  in  addition  thereto,  the  case  of  Wyman  v. 
LaRose,  223  F.2d  849  (9th  Cir.  1955)  held  that  although 
the  registrant  used  the  word  "appeal"  in  his  letter,  that 
"the  context  clearly  showed  that  Appellee  was  not  thereby 
taking  an  appeal,  but  was,  in  effect,  requesting  the  local 
board  to  reopen  his  classification  and  consider  it  anew." 
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(3)  Even  if  no  request  for  reopening  was  made,  it 
would  be  totally  irrelevant  to  the  facts  in  our  case.  The 
reason  being,  in  our  case  the  board,  in  fact,  did  convene 
to  consider  the  evidence.  The  wrong  under  our  facts  is 
that  they  misapplied  the  law  in  their  refusal  to  reopen.  In 
the  cases  cited  by  the  Government  the  local  boards  never 
convened  to  consider  the  evidence  and  this  was  allegedly 
justified  by  the  fact  that  no  request  was  made  for  reopening. 

Government  argues:  That  the  latter  part  of  Selective 
Service  Regulation  1625.2  (b)  is  applicable  and  that  the  local 
board  need  not  reopen  a  classification  after  an  induction 
order  has  been  sent  unless  the  local  board  specifically  finds 
that  there  is  a  change  in  circumstances  beyond  the  control 
of  the  registrant. 

Reply  argument: 

(1)  The  section  of  the  Regulation  relied  upon  by  the 
Government  is  only  applicable  when  the  alleged  new  facts 
have  occurred  after  the  notice  of  induction  has  been  sent. 
In  our  case  the  new  evidence  occurred  before  and  was 
likewise  filed  with  the  local  board  before  the  induction 
order  was  issued. 

VI 

The  I-A-O  Classification  Given  Appellant  by  the  Appeal 

Board  Was  Illegal,  Arbitrary,  Capricious  and  Without 

a  Basis  in  Fact. 

Again  Appellant  would  renew  his  request  that  the 
Court  keep  all  the  facts  in  mind  in  their  chronological  order 
in  reviewing  this  section.  [OB  3-8;  39(c)]. 
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Government  argues:  The  local  board  denied  the  Ap- 
pellant's conscientious-objector  claim  based  in  part  on  his 
demeanor  and  credibility.  (AB  21). 

Reply  argument:  There  is  no  citation  of  authority  for 
this  statement.  It  is  unfounded  and  unwarranted.  It  is  an 
abortive  attempt  to  create  a  question  of  Appellant's  credi- 
bility when  in  fact  it  is  impeccable. 

Government  argues:  The  Hearing  Officer  stated  Ap- 
pellant appeared  to  be  embarrassed  and  uncertain  in  his  at- 
tempted justification  of  his  employment  at  Boeing.  ( AB  21). 

Reply  argument: 

(1)  Appellant's  work  at  Boeing  was  in  accord  with  his 
religious  belief.  The  Hearing  Officer  found  the  Appellant 
to  be  sincere  in  his  representations  as  to  his  religious  train- 
ing and  belief,  (OB  App.  B,  p.  4).  The  only  thing  Appel- 
lant was  "uncertain"  about  was  how  Selective  Service 
viewed  his  work  at  Boeing.  As  we  have  seen,  he  attempted 
to  resolve  this  uncertainty  with  both  the  local  board  and 
Hearing  Officer  but  to  no  avail. 

Government  argues:  That  Appellant  was  "given  every 
available  opportunity  to  prove  his  claim  .  .  .  but  failed  to 
convince  anyone."  That  Appellant's  case  was  not  based 
on  "one  isolated  fact." 

Reply  argument: 

( 1 )  The  local  board  failed  to  reopen  Appellant's  classi- 
fication so  he  could  personally  appear  and  convince  them 
of  the  sincerity  in  his  motivation  for  quitting  Boeing.  Both 
the  local  board  and  the  Hearing  Officer  failed  to  notify  the 
Appellant  of  the  hard-line  policy  followed  regarding  defense 


12 

work  so  as  to  afford  him  the  opportunity  to  quit.  The 
Appeal  Board  failed  to  notify  the  Appellant  of  the  deroga- 
tory letter  so  as  to  afford  him  the  opportunity  to  rebut  it. 

(2)  The  Government  does  only  have  "one  isolated 
fact"  on  which  it  is  attempting  to  base  its  I-A-0  classifica- 
tion and  that  is  the  employment  at  Boeing.  What  other 
fact  justifies  such  a  classification? 

(3)  The  Appellant  did  convince  the  Hearing  Officer 
of  his  claim  for  exemption.  He  found  him  to  be  sincere  in 
the  representation  of  his  religious  beliefs  and  recommended 
"that  he  not  be  exempted  from  .  .  .  service  of  an  assigned 
public  nature.  .  .  ."  (OB  App.  B,  p.  4). 

vn 

The  Department  of  Justice  Based  Its  Recommendation  to 

the  Appeal  Board  on  an  Illegal  Basis  When  It  Stated  There 

Was  Nothing  in  Appellant's  Religious  Training  and  Belief 

That  Would  Prohibit  Him  from  Service  in  a 

Noncombatant  Capacity 

Government  argues:  The  Appeal  Board  was  not  bound 
to  follow  recommendation  of  Department  of  Justice  and 
cites  Ashauer  v.  U.  S.,  217  F.2d  788  (9th  Cir.  1954). 

Reply  argument: 

(1)  The  rationale  of  the  1954  Ashauer  case  was  sup- 
planted by  the  Supreme  Court  case  of  Sicurella  v.  U.  S., 
348  U.S.  385,  391  (1955).  Ashauer  is  also  distinguished 
on  the  facts  because  the  Court  stated  on  page  791  that  there 
were  "factors  in  the  case  which  militate  against  assuming 
the  Appeal  Board  relied  on  the  recommendation." 
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IX 

The  Court  Erred  in  Sustaining  the  Government's  Objection 

to  the  Introduction  of  Testimony  from  Certain  of 

Appellant's  Witnesses. 

Government  argues:  That  the  exclusion  of  the  testi- 
mony of  Appellant's  witnesses  was  proper  because  the 
Court  is  limited  to  the  evidence  which  was  before  Selective 
Service.   They  cite  the  cases  of  Cox  and  Ashauer. 

Reply  argument: 

(1)  The  Ashauer  case  reverses  a  judgment  of  con- 
viction and  holds  for  the  defendant.  The  Court  merely 
states  on  page  792  that  the  Government  cannot  use  alleged 
discrepancies  in  the  defendant's  testimony  to  destroy  the 
valid  claim  he  already  made.  Again,  the  witness  was  al- 
lowed to  testify  and  was  not  deemed  disqualified. 

(2)  The  Cox  case  was  considered  with  one  Thompson. 
Cox  actually  was  permitted  to  testify.  Thompson  was  not 
allowed  to  testify.  But  the  question  is,  what  evidence  did 
the  Court  refuse  to  receive?  On  page  446,  we  read,  ".  .  . 
(T)hat  Thompson  was  not  allowed  to  testify  concerning 
his  duties  as  a  minister." 

The  Cox  case  is  distinguished  in  that  the  Appellant 
never  attempted  to  introduce  evidence  the  sole  purpose  of 
which  was  to  further  augment  the  sincerity  of  his  con- 
scientious objector  beliefs.  The  purpose  of  the  testimony 
of  Appellant's  witnesses  was  solely  to  show  a  violation  of 
due  process  or  simply  elaborate  and  tie  together  the  facts 
and  documents  already  in  the  file. 
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To  deny  this  right  to  a  registrant  would  mean  that 
it  would  impute  to  him,  as  a  layman,  the  duty  of  knowing 
every  single  important  and  relevant  fact  that  will  be  of 
importance  to  him  at  trial,  and  require  him  to  file  it  before 
Selective  Service.  The  Appellant  refers  the  Court  to  the 
dissenting  opinions  of  Justices  Murphy  and  Rutledge  on 
page  457. 

(3)  The  Court  should  also  note  that  the  legal  reason 
now  given  to  sustain  the  Court's  refusal  of  admitting  such 
testimony,  were  not  the  reasons  given  in  their  objection 
to  such  testimony.    (OB  11,  12). 

(4)  In  the  case  of  Elder  v.  U.  S.,  202  F.2d  465  (9th 
Cir.  1953),  on  page  467  the  Court  refused  to  receive  certain 
testimony.  The  defendant  failed  to  make  an  offer  of  proof. 
The  Appellate  Court  held  the  refusal  to  admit  the  evidence 
was  not  error,  only  because  no  offer  of  proof  was  made 
upon  which  they  could  determine  if  it  was  of  a  prejudicial 
nature.  They  did  not  automatically  refuse  it  because  it  is 
barred  ipso  facto.  The  evidence  had  to  do  with  the  fact 
that  the  Hearing  Officer  made  an  incomplete  and  incorrect 
report  of  the  hearing. 

(5)  The  Government's  argument  would  be  tanta- 
mount to  disqualifying  all  witnesses.  This  is  not  the  case, 
for  we  see  that  in  Cox,  Ashauer  and  Elder  witnesses  were 
permitted  to  testify. 
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CONCLUSION 

"In  a  criminal  prosecution  of  this  kind,  the  burden 
is  upon  the  Government  to  establish  the  validity  of 
the  induction  order,  and  if  the  matter  which  we  here 
mention  has  a  bearing  upon  that  validity,  Twhich  we 
will  discuss  hereafter),  then  wo  must  view  the  record 
in  the  light  most  favorable  to  the  appellant  as  we  pro- 
ceed to  construe  its  meaning."  Franks  v.  U.  S.,  216 
F.2d  266,  269  (9th  Cir.  1954). 

But  regardless  of  how  we  view  the  record  there  is 
at  lea'St  a  reasonable  doubt  as  to  his  guilt.  Nowhere  is  his 
sincerity  questioned.  Nowhere  is  there  found  a  basis  in 
fact. 

Therefore,  counsel  for  the  appellant  ardently  requests 
that  the  judgment  of  the  Trial  Court  be  reversed. 

CERTIFICATION 

I  hereby  certify  that,  in  connection  with  the  prepara- 
tion of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit  and 
that,  in  my  opinion,  the  foregoing  brief  is  in  full  compli- 
ance with  those  rules. 

Ralph  K.  Helge 

Attorney  for  Appellant 
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Appellee. 


PETITION  FOR  REHEARING 


To  the  Honorable  Walter  Pope,  Chief  Judge,  and 
Circuit  judges  Walter  Ely  and  Charles  Merrill. 

Appellant,  Kenneth  G.  Storey,  Jr.,  hereby  petitions 
for  a  rehearing  to  reconsider  the  judgment  entered  in  this 
action  on  December  5,  1966,  for  the  following  reason: 

Counsel  very  respectfully  suggests  that  there  is  a 
misapplication  of  law  in  the  Court's  Opinion.  As  clarifica- 
tion of  the  point  is  essential  to  Appellant's  cause,  counsel 
feels  obligated,  with  all  due  respect  to  the  Court's  eminence, 
to  call  attention  thereto. 

I.  The  suggested  misapplication  is  found  on  pages  6-8 
of  the  Court's  slip  Opinion.  It  concerns  the  failure  of  the 
local  board  to  reopen  after  the  registrant  filed  certain  new 
information.  The  Court's  conclusion  was  that  this  was 
immaterial  in  that  any  error  by  the  local  board  was  rectified 
by  the  Appeal  Board's  de  novo  classification. 

There  is  a  \  i\id  distinction  between  the  cases  cited  by 
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the  Court  on  page  8  of  its  Opinion  and  the  present  case. 
In  the  cases  cited  by  the  Court  the  local  board  committed 
some  error  in  the  process  of  classification  before  an  appeal 
was  taken.  The  alleged  error  was  then  taken  before  the 
Appeal  Board  by  the  subsequent  appeal. 

In  Appellant's  case  the  error  relied  upon  took  place 
after  he  appealed.  Therefore  the  error  was  never  presented 
to  or  passed  upon  by  the  Appeal  Board. 

The  said  error  relied  upon  was  that  the  local  board 
denied  the  Appellant  due  process  by  failing  to  reopen  his 
classification.  This  occurred  when  the  Appellant  filed  new 
information,  one  point  of  which  was  that  he  now  knew 
his  job  at  Boeing  was  wrong,  in  his  conscience's  sight,  and 
that  he  had  terminated  his  job  there  (Govt.  Ex.  1,  p.  55). 
This  was  filed  March  31,  1964,  subsequent  to  his  hearing 
with  the  local  board  of  May  20,  1963  (Govt.  Ex.  1,  p.  10). 
Said  information  evidenced  a  change  of  status  from  I-A-O 
to  I-O.  Not  being  clearly  frivolous,  it  demanded,  at  least, 
a  reopening  and  a  hearing.  See  cases  cited,  Appellant's 
Opening  Brief,  pp.  28,  29;  U.  S.  v.  Burlich,  257  F.  Supp. 
906,  910,  911  (1966). 

The  hearing  that  would  have  followed  such  a  reopening 
would  have  been  of  major  and  commanding  importance  to 
the  Appellant  in  that  the  local  board  could  have  visually 
observed  him,  considered  his  explanation  for  working  at 
Boeing  and  thereby  ascertained  his  true  attitude  of  repen- 
tance and  sincere  change  of  heart  in  quitting  his  job  at 
Boeing  (Transcript  of  Dec.  6,  1965,  pp.  35,  36).  As  this 
very  Court  said:  "The  Appeal  Board  ...  has  no  similar 
opportunity  to  judge  of  the  genuineness,  the  sincerity  and 
the  extent  of  a  registrant's  conscientious  objection  to 
military  service."  Franks  v.  U.S.,  216  F.  2d  266,  270 
(9th  Cir.  1954). 

As  can  be  clearly  seen,  this  error  of  refusing  to  reopen 
was  never  taken  before  the  Appeal  Board  nor  considered 


by   them,  so   it  could    nol   possibly   be  s.iid   th.it   its  ;Ktion 
cured  the  error  in  question. 

II.  Neither  w;is  the  loc.d  bo;ird\  errcjr  obviated  by 
the  fact  that  the  new  information  was  also  before  the  Appeal 
Board.  This  would  he  immaterial.  The  Regulations  grant 
each  registrant  the  right  to  have  his  claim  or  new  informa- 
tion considered  by  two  separate  bodies  —  the  local  board 
and  the  Appeal  Board.  He  is  afforded  two  distinct  oppor- 
tunities of  having  his  request  granted.  The  consideration  of 
information  by  the  Appeal  Board  cannot  usurp  or  supplant 
the  right  of  a  registrant  to  have  his  local  board  review  his 
claim.  The  Regulations  provide: 

"It  is  the  local  hoard's  responsibility  to  decide, 
subject  to  appeal,  the  class  in  which  each  registrant 
shall  be  placed.  I'lach  registrant  will  be  considered  as 
available  for  military  service  until  his  eligibility  for 
deferment  or  exemption  from  military  service  is  clearly 
established  to  the  satisfaction  of  the  local  hoard.  The 
local  hoard  will  receive  and  consider  all  information, 
pertinent  to  the  classification  of  a  registrant,  presented 
to  it."  (32CFR  1622.  1(c)) 

Please  also  see  32  CFR  1626.26(b);  Knox  v.  U.  S.,  200 
F.  2d  389,  401,  402  (9th  Cir.  1952);  Ayers  v.  U.  S.,  240  F. 
2d  802,  809  (9th  Cir.  1957)  and  U.  S.  v.  Craig,  207  F.  2d 
888,  891  (3rd  Cir.  1953). 

For  an  analogous  situation  where  the  registrant  filed 
new  information  with  the  local  board  while  his  case  was 
before  the  Appeal  Board  see  U.  S.  v.  Henderson,  223  F.  2d 
421  (7th  Cir.  1955). 

III.  Attention  must  also  be  directed  to  the  fact  that  the 
Appellant  did  request  a  "reopening."  This  was  in  his  letter 
in  which  he  stated,  "I  appeal  to  you  to  grant  my  desired 
classification  of  I-O."  (Govt.  Ex.  1,  p.  123).  This  was  held 
to  be  tantamount  to  a  request  for  a  reopening  in  the  case 
of  Wyman  v.  LaRose,  223  F.  2d  849  (9th  Cir.  1955).  Please 


also  see  U.S.  v.  Craig,  207  F.  2d  888,  891  (3  Cir.  1953); 
Townsend  v.  Zimmerman,  237  F.  2d  376,  378  (6th  Cir. 
1956);  ex  parte  Fabiani,  105  F.  Supp.  139,  148  (E.  D.  Pa. 
1952). 

IV.  The  Court  summarily  denied  the  application  of 
Escobedo  and  Miranda  on  the  grounds  that  the  adminis- 
trative proceedings  for  conscientious  objectors  is  noncrimi- 
nal in  character.  An  analogous  point  is  now  pending  on 
appeal  before  the  United  States  Supreme  Court:  In  appli- 
cation of  Gault,  17  L.Ed. 2d  III.  There  a  Defendant  in  a 
Juvenile  Court  proceedings  was  not  advised  of  his  rights 
regarding  self-incrimination  because  the  proceedings  were 
considered  noncriminal  in  nature. 

It  is  suggested  that  the  decision  in  the  Gault  case  will 
be  controlling  on  this  point  so  it  is  requested  that  the  Court 
withhold  determination  until  the  handing  down  of  that 
decision. 

Respectfully  submitted, 
Ralph  K.  Helge 

285  W.  Green  St.,  Suite  205 

Pasadena,  California  91105 

Area  Code  213,  SY  5-5525 

Attorney  for  Appellant 

CERTIFICATION 

Undersigned  counsel  certifies  that  this  petition  is  not 
interposed   for  delay  and  that  in  his  judgment  it  is  well 
founded. 
Dated:  December  15,  1966 

/s/Ralph  K.  Helge 


Ralph  K.  Helge,  Attorney 


No.  20939  ^ 

IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 
1965  Term 


WESTERN  CONSTRUCTORS,  INC.,  a 
corporation, 

Counterclaimant-Appellant, 
vs. 
SOUTHERN  PACIFIC  COMPANY,  a 
corporation, 

Counterdefendant-Appellee. 

WESTERN  CONSTRUCTORS,  INC.,  a 
corporation, 

Defendant-Appellant, 
vs. 
SOUTHERN  PACIFIC  COMPANY,  a 
corporation, 

Plaintiff- Appellee. 


Appeal  from  the 
United  States 
y  District  Court  for 
the  District  of 
Arizona 


BRIEF  OF  COUNTERCLAIMANT-APPELLANT 

AND  DEFENDANT-APPELLANT 

WESTERN  CONSTRUCTORS,  INC. 

SNELL  &  WILMER 
^   -^     JENNINGS,  STROUSS, 
Cr  I  L  E,  D     SALMON  &  TRASK 

nCR  Attorneys  for  Counterclaimant- 

•JUL  A  9  \9oO  Appellant  and  Defendant- 

.  .  ./^.x    n\  covi     Appellant,  Western  Constructors, 
V^M.  B.  LUCK,  CLERK     ^^^^ 


NUV    i& 


TABLE  OF  CONTENTS 

page 
IimiSDICTION 

(A)  THE  DISTRICT  COURT  1 

(B)  THIS  COURT  3 

STATEMENT  OF  THE  CASE  4 

SPECIFICATION  OF  ERRORS  RELIED  UPON  11 

ARGUMENT    12 

THE  COURT  ERRED  IN  DIRECTING  A 

VERDICT  AGAINST  WESTERN  12 

THE  LOSSES  SUSTAINED  BY  SOUTHERN  PACIFIC 
WERE  NOT  LEGALLY  CAUSED  BY  AND  DID  NOT 
LEGALLY  ARISE  OUT  OF  THE  PRESENCE, 
MAINTENANCE  OR  USE  OF  THE  PRIVATE 
ROADWAY  27 

THE  COURT  ERRED  IN  PLACING  THE  BURDEN 

OF  PROOF  ON  WESTERN  36 

THE  LANGUAGE  OF  PARAGRAPH  6  DOES  NOT 
MEET  THE  REQUIREMENTS  OF  CERTAINTY 
AND  OF  "CRYSTAL  CLEAR"  LANGUAGE  NEC- 
ESSARY TO  IMPOSING  LIABILITY  UPON 
WESTERN  AS  A  NON-COMPENSATED  SURETY 
AND  HENCE  THE  DISTRICT  JUDGE  ERRED  IN 
IMPOSING  LIABILITY  UPON  WESTERN  AS  A 
MATTER  OF  LAW  38 

CONCLUSION  41 


CITATIONS 

CASES 

page 
Alires  v.  Southern  Pacific  Company,  93  Ariz.  97,  378 

P.2d  913  (1963)  16 

Alcoa  S.S.  Co.  V.  U.S.,  70  S.Ct.  190,  338 

U.S.  421,  94  L.Ed.  225 29 

Boise  Cascade  Corp.  v.  Nicholson  Mfg.  Co., 

221  F.Supp.  135  31 

Brown  v.  Moore,  247  F.2d  711  (CA  3)  31 

Bryan  v.  Southern  Pacific  Company,  79  Ariz.  253,  286 

P.2d  761   (1955)  18 

Commonwealth  v.  Henry  W.  Horst  Co.,  72  A.2d 

131   (Pa.)   29 

Continental  Bus  System,  Inc.  v.  N.L.R.B.,  325 

F.2d  267    (CA.  Colo.)    30 

County  of  Alameda  v.  So.Pac.Co.,  360  P.2d  327,  333  --     29 

DeTienne  v.  V.  S.  Nielson  Co.  (111.)  195  N.E.2d  240 31 

Employers  Casualty  Co.  v.  Foley,  158  F.2d  363  (CCA  5). .27,  30 
Fort  Worth  etc.  Ry.Co.  v.  Lemons,  258  S.W.  1095  (Tex.)..  35 
Ft.  Worth  &  D.C.  Ry.  Co.  v.  Longino  (Tex.Civ.App.) 

118  S.W.  198,  201  13 

Guaranty  Trust  Co.  of  New  York  v.  York  (1945),  326 

U.S.  99,  109,  65  S.Ct.  1464,  89  L.Ed.  2079,  2086 13 

Guerrero  v.  American-Hawaiian  Steamship  Company, 

222  F.2d  238   (1955)   37 

Gunning  v.  Cooley,  281  U.S.  90,  50  S.Ct.  231, 

74  L.Ed.  720  (1929)  19 

Hadba  v.  Baltimore  &  Ohio  Ry.,  170  N.Y.S.  769  36 

Halliburton  Oil  Well  Cementing  Co.  v.  Paulk  (CA  5) 

180  F.2d  79  30 

Indemnity  Insurance  Co.  of  N.A.  v.  Atchison,  Topeka 

&  S.F.  Ry.  Co.,  85  F.2d  438  (CCA  9,  1936)  18 

Jasper  v.  Chicago  G.W.  Ry.,  84  N.W.2d  21  (la.)  14 


CASES —  ( Continued ) 

page 
J.  C  Millctt  Co.  V.  Distillers  Distributing  Corp., 

25H  F.2d  139   (C.A.Cal.)   29 

John  J.  Davis  Co.  v.  Shepard  Co.,  47  A.2d  635  (R.I.)  29 

Kingman  Water  Co.  v.  U.S.,  253  F.2d  588  (C.A.  Ariz.)  ....  29 
Kirby  v.  Oregon  Short  Line  Ry.  Co.,  197  P.254  (Mont.)  ....  35 
Louisville  &  Nashville  Ry.  Co.  v.  Blevins,  293  S.W. 

2d  246  (Ky.)   14 

Louisville  8c  Nashville  Ry.  Co.  v.  Quisenberry,  338 

S.W.  2d  409  (Ky.  I960)  14 

Lumbra  v.  U.S.  290  U.S.  551,  54  S.Ct.  272,  78 

LEd.  492    (1933)    19 

Memphis  Ry.  Co.  v.  Reeves,  10  Wall.  176,  192, 

19  L.Ed.  909   33 

Monarch  Ins.  Co.  v.  Spach,  281  F.2d  401  (CA  5,  I960)  ....      13 

Morrison  v.  Davis,  20  Pa.St.  171  33 

National  Sur.  Corp.  v.  Western  Fire  &  Indemnity 

Co.,  318  F.2d  379  (C.A.  Tex.)  30 

New  Orleans  and  N.E.  Ry.  Co.  v.  Anderson,  293 

F.2d  97   (CA  5,  1961)   14 

Northwestern  National  Casualty  Co.  v.  McNulty,  307 

F.2d  432  (CA  5,  1962)  11 

Osborn  v.  Boeing  Airplane  Co.,  309  F.2d  99 

(CA.  Wash.)   30 

Perry  v.  Payne  (Pa.)  66  Atl.  553,  11  L.R.A.  N.S. 

1173    31 

Prudential  Ins.  Co.  v.  Goodman  (Pa.)   152  A.2d  664  29 

Reiss  V.  Murchison,  329  F.2d  635  (C.A.  CaL)  29 

Rotundo  V.  Erie  Ry.  Co.,  198  N.Y.S.  688  36 

St.  Louis  etc.  Co.  v.  Green,  287  P.2d  700  (Okla.)  14 

Seaboard  Air  Line  Ry.  v.  Branham,  99  So.2d  621  14 

Smith  v.  Ohio  Oil  Company,  356  S.W.  2d  443  31 

Sncad  v.  New  York  Central  Ry.  Co.,  216  F.2d 

169  (CA  4,  1954)  _     18 


CASES —  ( Continued ) 

page 
Southern  Bell  Tel.  &  Tel.  Co.  v.  Mayor  (CCA  5 ), 

74  F.2d  983 31 

Southern  Pacific  v.  Barnes  (Arizona  Court  of  Civil 

Appeals  (Div.2)  decided  June  17,  1966  and  not 

yet  reported  14 

Southern  Pacific  Company  v.  Bolen,  76  Ariz.  317, 

264  P.2d  401  13 

Standard  Pickle  Co.  v.  Pere  Marquette  Ry.,  193 

N.W.  300  36 

Standard  Oil  Co.  v.  Payne,  190  N.W.  769  (Mich.,  1922)  ..     33 
Texaco,  Inc.  v.  Holsinger,  336  F.2d  230  (Cert.Den. 

379  U.S.  970)   (C.A.  Kan.)  30 

Thomas  v.  Atlantic  Coast  Line,  201  F.2d  167  (CA  5, 

1953)    11 

Turner  Const.  Co.  v.  W.  J.  Halloran  etc.  Co., 

240  F.2d44l  (CA  1)  31 

Westinghouse  Elec.  Co.  v.  LaSalle  Corp.,  70 

N.E.2d  604  31 

STATUTES  AND  TREATISES 

20  A.L.R.  2d  711,  717  11 

143  A.L.R.  312,  p.  315  et  seq 27 

44  Am.Jur.,  Sec.  484,  p.  724  "Railroads"  18 

75  C.J.S.,  "Railroads,"  Sec.  884  19 

California  Jury  Instructions,  Fourth  Edition, 

Vol.  1,  No.  140  and  140.1  19 

Federal  Jury  Practice  and  Instructions,  Mathes 

and  Devitt,  Sections  71.04  and  72.04 19 

Federal  Rules  of  Civil  Procedure,  Rule  54(b)   3 

Section  1291,  28  U.S.C 4 

Section  1292(b),  28  U.S.C 3,  4 

Section  1332,  Title  28  U.S.C 2 

Title  49,  Sec.  20  (11)  U.S.C.A 33 

Williston  on  Contracts  (Revised  Ed.),  Vol.  6, 

Section  1825,  n.  8  31 


No.  20939 

IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 
1965  Term 


WESTERN  CONSTRUCTORS,  INC.,  a 
corporation, 

Counterclaimant- Appellant, 
vs. 
SOUTHERN  PACIFIC  COMPANY,  a 
corporation, 

Counterdefendant- Appellee. 

WESTERN  CONSTRUCTORS,  INC.,  a 
corporation, 

Defendant-Appellant, 
vs. 
SOUTHERN  PACIFIC  COMPANY,  a 
corporation, 

Plaintiff- Appellee. 


Appeal  from  the 
United  States 
^  Distria  Court  for 
the  Distria  of 
Arizona 


BRIEF  OF  COUNTERCLAIMANT-APPELLANT 

AND  DEFENDANT-APPELLANT 

WESTERN  CONSTRUCTORS,  INC. 

JURISDICTION 

( a )    The  District  Court. 

Southern  Pacific  Company,  (hereinafter  referred  to  as  "Southern 
Pacific")  filed  its  complaint  in  the  United  States  Distria  Court 
for  the  Distria  of  Arizona  in  three  counts  seeking  money  damages 
against  Western  Construaors,  Inc.,    (hereinafter  referred  to  as 


"Western")  in  the  sum  of  $700,000.00  plus  $50,000.00  attorney's 
fees  claimed  to  have  been  suffered  by  Southern  Pacific  Company 
through  the  derailing  of  one  of  its  freight  trains  near  Picacho, 
Arizona,  October  24,  1963,  for  which  loss  it  alleged  Western  was 
legally  liable.  One  other  corporation  and  two  individuals  were 
also  named  as  defendants,  the  corporation  as  a  citizen  of  Arizona, 
with  its  principal  place  of  business  in  Arizona,  and  the  two 
individuals  as  citizens  of  Arizona.  The  cause,  as  tried,  involved 
only  the  issues  of  liability  of  Western  to  Southern  Pacific  upon 
Count  Two  of  the  Complaint,  for  indemnity,  and  of  Southern 
Pacific  to  Western  upon  Western's  counterclaim. 

Western  filed  its  counterclaim  against  Southern  Pacific  for 
money  damages  in  the  sum  of  $30,000.00  claimed  to  have  been 
suffered  by  Western  in  said  freight  train  derailment  for  which  it 
alleged  Southern  Pacific  was  liable. 

It  was  alleged  in  the  complaint  and  admitted  by  all  parties 
that  Southern  Pacific  was  a  Delaware  corporation  with  its  prin- 
cipal place  of  business  in  California  and  that  Western  was  a 
Texas  corporation  with  its  principal  place  of  business  in  Texas. 
(T.R.  1,2,3,4,12,16,17). 

The  district  court's  jurisdiction  therefore  rested  upon  the  auth- 
orization contained  in  Section  1332,  Title  28  U.S.C.  The  requisite 
diversity  of  citizenship  between  plaintiff  and  defendants  and  be- 
tween counterclaimant  and  counterdefendant  was  alleged  and  in 
good  faith  admitted  by  Southern  Pacific  and  Western. 

The  District  Judge,  by  stipulation  of  the  parties,  severed  the 
trial  of  the  liability  issues  from  the  damage  issues,  and  only  the 
liability  issues  were  tried  to  a  jury,  beginning  February  8,  1966. 
The  pleadings  alleged  that  the  amount  in  controversy,  exclusive 
of  interests  and  costs,  exceeded  $10,000.00,  which  allegations 
were  admitted,  and  depositions  and  other  discovery  evidence  were 
on  file  indicating  the  extent  of  the  substantial  money  damages 
involved.  The  District  Judge,  with  the  agreement  of  the  parties, 
found  at  the  pretrial  there  were  no  jurisdictional  issues.  (Pretrial 
Trscpt.  Feb.  2,  1966) .  The  evidence  upon  the  liability  trial  showed 


3 

very  severe  property  damage  plainly  resulting  from  the  accident 
of  October  24,  1963  far  in  excess  of  the  $10,000.00  jurisdictional 
requirement. 

(b)    This  Court. 

The  District  Judge  directed  a  verdict  in  favor  of  Southern 
Pacific  (and  entered  judgment  thereon)  finding  that  Southern 
Pacific  was  entitled  to  judgment  against  Western  for  its  lossc*s 
and  denying  Western  recovery  on  its  counterclaim  against 
Southern  Pacific  for  its  losses.  (R.T.  447,  448;  TR.  28,  29,  30). 

The  written  Partial  Final  Decree  and  Order  Directing  Entry 
of  Judgment  entered  by  the  Court  provided,  pursuant  to  the 
provisions  of  Rule  54(b),  Federal  Rules  of  Civil  Procedure, 
inter  alia,  that:  (T.R.  29) 

"Pursuant  to  Rule  54(b)  Federal  Rules  of  Civil  Procedure, 
the  Court  expressly  determines  that  there  is  no  just  reason  for 
delay  and  expressly  directs  that  judgment  be  entered  by  the 
Clerk  in  favor  of  the  plaintiff  and  counterdefendant,  Southern 
Pacific  Company  and  against  the  defendant  and  counterclaim- 
ant.  Western  Constructors,  Inc.,  that  said  plaintiff  have  judg- 
ment upon  its  complaint  for  the  losses  and  damages  it  legally 
sustained  by  reason  of  the  accident  of  October  24,  1963,  near 
Picacho  Junction,  Arizona,  in  such  amount  as  the  Court  shall 
hereafter  fix  and  determine  and  that  counterclaimant  take 
nothing  by  its  counterclaim  and  that  the  same  is  hereby  dis- 
missed with  prejudice." 

and,  pursuant  to  the  provisions  of  Section  1292(b),  28  U.S.C., 

further  provided:  (T.R.  29,  30) 

"Pursuant  to  Section  1292(b),  28  U.S.C.,  the  Court  is  of 
the  opinion  that  the  Order  and  Partial  Final  Judgment  hereby 
approved,  determined  and  ordered  entered  by  the  Clerk  of  this 
Court  involves  a  controlling  question  of  law  as  to  which  there 
is  substantial  ground  for  difference  of  opinion  and  that  an  im- 
mediate appeal  from  this  Order  and  Judgment  may  materially 
advance  the  ultimate  termination  of  the  litigation." 

The  Partial  Final  Decree  and  Order  Direaing  Entry  of  Judg- 
ment was  entered  by  the  Clerk  on  March  21,  1966,  and  on  or 
prior  to  March  31,  1966,  Western  filed  in  this  Court  its  "Applica- 


tion  for  Permission  to  Take  an  Appeal  Under  Section  1292(b) 
of  Title  28,  United  States  Code,  Annotated"  which  application 
was  considered  by  this  Court  April  11,  1966,  and  such  permission 
was  granted. 

Western,  as  counterclaimant,  filed  its  Notice  of  Appeal  to  this 
Court  from  the  judgment  denying  it  recovery  upon  its  counter- 
claim on  March  23,  1966  and  Bond  for  Costs  on  Appeal  like- 
wise on  March  24,  1966.  (T.R.  31,  32). 

Western,  as  defendant,  pursuant  to  the  permission  granted  by 
this  Court,  filed  its  Notice  of  Appeal  to  this  Court  from  the  Partial 
Final  Judgment  and  Order  Direaing  Entry  of  Judgment  finding 
it  liable  to  Southern  Pacific  for  its  damages  and  its  Bond  on 
Appeal  on  April  15,  1966.  (T.R.  39,  40,  41,  42).  Counter- 
claimant-Appellant's  Concise  Statement  of  Points  to  be  Relied 
Upon  and  Designation  of  Contents  of  Record  on  Appeal  were 
filed  March  29,  1966.  (T.R.  34,  37).  Western  as  defendant- 
appellant  filed  its  Concise  Statement  of  Points  on  April  15,  1966 
(T.R.  43)  and  its  Designation  of  Contents  of  Record  on  Appeal 
on  April  19,  1966.  (T.R.  46). 

The  jurisdiaion  of  this  Court  as  to  the  appeal  of  counter- 
claimant  is  conferred  by  Section  1291,  28  U.S.C.  and  as  to  the 
appeal  of  Western  as  defendant  is  conferred  by  Section  1291  and 
1292(b),  28  U.S.C. 

STATEMENT  OF  THE  CASE 

In  1963  the  Arizona  Highway  Department  of  the  State  of 
Arizona  was  engaged  in  constructing  U.  S.  Interstate  Highway 
No.  10  between  Tucson,  Arizona  and  Phoenix,  Arizona,  in  the 
vicinity  of  Picacho  or  Picacho  Junction,  Arizona  which  is  roughly 
half  way  between  Phoenix  and  Tucson.  (R.T.  91-105). 

The  main  line  of  the  Southern  Pacific  Company  between 
Tucson  and  Gila  Bend,  Arizona,  passes  through  this  area,  running 
approximately  in  an  east-west  direction  and  generally  paralleling 
the  proposed  route  of  Interstate  No.  10  to  the  south  of  U.  S. 
Interstate  No.  10. 

In  the  spring  of    1963,   the  Arizona  Highway   Department 


called  for  bids  for  the  construction  of  a  segment  of  this  highway 
and  Western  was  awarded  the  contract.  (Dcft's  R  in  Evid.)  ( R.T. 
92).  As  a  part  of  the  Contract  Proposal  (Dcft's  R  in  Evid.)  the 
Arizona  Highway  Department  issued  its  "Memo  to  Contractors" 
(Dcft's  S  in  Evid.)  in  which  contractors  proposing  to  bid  were 
advised  that  a  private  crossing  would  be  made  available  to  con- 
tractors so  that  earth  could  be  moved  across  the  railroad  from 
the  north  of  the  railroad  right  of  way  since  this  was  to  be  the 
source  of  earth  used  to  build  up  the  grade  of  the  new  highway. 
(R.T.  99-100). 
This  Memo  To  Contractors  provided,  inter  alia: 

"The  State  proposes  to  provide  a  crossing  of  the  Southern 
Pacific  Company  tracks  and  to  furnish  ingress  from  the  high- 
way right-of-way  by  way  of  this  crossing  to  Pit  (  1 ) ,  Serial  No. 
5058. 

"The  State  has  made  application  to  the  Southern   Pacific 
Company  for  a  railroad  crossing.  It  is  expected  that  this  applica- 
tion will  be  formally  approved  within  six  to  seven  weeks. 
****** 

"The  Southern  Pacific  Company  will  require  that  the  con- 
tractor enter  into  an  agreement  with  the  Company  covering 
the  crossing. 

"No  direct  payment  will  be  made  for  any  of  this  work,  but 
the  cost  to  the  contractor  for  the  work  to  be  performed  by  the 
Railway  Company,  the  cost  of  all  flagmen,  protective  blanket, 
any  insurance  requirements  that  may  be  specified  by  the  Com- 
pany and  all  other  costs  incurred  in  connection  with  the  use  of 
this  crossing  shall  be  considered  as  included  in  the  cost  of  the 
materials  removed  from  Pits  ( 1 )  and  ( 2 ) . 

"Please  attach  this  memo  securely  to  your  proposal  pamphlet 
and  be  guided  accordingly." 

Pursuant  to  the  above  Memo  Southern  Pacific  prepared  and 
sent  to  Western,  for  its  signature,  a  "Private  Roadway  Agree- 
ment"  (Plf's  Ex.  4  in  Evid.,  R.T.  43)  and  Western  executed  and 
returned  the  agreement.  (R.T.  101).  The  agreement  (Par.  6) 
contained  this  provision: 

"In  consideration  of  the  exposure  to  hazard  of  the  operations 


of  Railroad  by  reason  of  the  construction,  maintenance  and 
use  of  said  roadway,  Licensee  does  hereby  release  and  agree  to 
indemnify  and  save  Railroad  harmless  from  and  against  all 
liability,  claims,  costs  and  expenses  for  loss  of  or  damage  to 
the  property  of  either  party  hereto  or  of  third  persons,  and  for 
injuries  to  or  deaths  of  Licensee  or  the  agents,  employees  or 
invitees  of  Licensee  or  third  persons  or  the  employees  of  Rail- 
road caused  by  or  arising  out  of  the  presence,  maintenance,  use 
or  removal  of  said  roadway,  regardless  of  any  negligence  or 
alleged  negligence  on  the  part  of  any  employee  of  Railroad." 

Under  this  agreement  both  Western  and  Southern  Pacific  had 
responsibilities  in  connection  with  the  construction  and  use  of 
this  crossing  wholly  unrelated  to  the  activities  of  Southern  Pacific 
in  operating  its  trains  over  its  tracks. 

On  October  24,  1963,  the  work  was  in  progress.  Carryalls, 
large  earthmoving  equipment,  were  working,  crossing  over  this 
private  roadway  crossing  to  a  "borrow"  pit  on  the  north  side  of 
the  railroad  tracks,  loading  a  load  of  dirt  and  returning  south  over 
the  tracks  to  dump  and  spread  this  load  of  dirt  to  build  up  the 
new  highway  grade.  These  carryalls  averaged  about  1 00  crossings 
over  the  tracks  per  hour.  ( R.T.  413).  The  access  roadway  from 
the  area  of  U.S.  No.  10  under  construction  and  to  which  the  dirt 
was  being  hauled  to  this  borrow  pit  ran  approximately  north  and 
south  and  hence  crossed  the  railroad  tracks  at  about  right  angles 
to  it.  (Plf's  Exhibit  3C  in  Evid.,  R.T.  95). 

Harold  Kness,  an  employee  of  Western,  was  operating  one  of 
these  carryalls  on  October  24,  1963.  (R.T.  122).  He  had  driven 
this  same  carryall  over  the  crossing  approximately  800  times 
(R.T.  119)  and  it  had  never  stalled,  stopped  or  otherwise  func- 
tioned imperfectly  in  crossing  over  the  tracks  in  question.  (R.T. 
115,  119,  120). 

The  collision  occurred  at  about  4:20  P.M.  on  October  24th 
(R.T.  204,  122)  immediately  east  of  the  overpass  (about  300 
feet)  which  took  the  then  existing  state  highway  over  the  rail- 
road tracks  and  at  the  private  crossing  constructed  pursuant  to 
the  State  Highway  permit.  This  carryall  driven  by  Kness  was 


returning  empty  for  a  load  of  dirt  when  it  unexpectedly  stalled 
on  the  railroad  tracks  (R.T.  125-130)  and  was  struck  by  the 
Southern  Pacific  freight  train.  There  is  no  claim  that  Western 
had  any  notice  that  such  stalling  might  occur  or  that  it  was 
otherwise  negligent  in  connection  with  this  occurrence. 

The  engineer  in  charge  of  the  diesel  engines  pulling  the  train 
was  Lealon  C.  Henderson.  (R.T.  323)-  Mr.  Henderson  had  been 
over  this  route  many  times  during  his  years  as  engineer,  over  a 
hundred  times  a  year.  (R.T,  324).  He  saw  the  construction  of 
the  private  roadway  and  the  crossing  of  the  tracks  by  the  carry- 
alls. (R.T.  327-328).  He  considered  the  crossing  as  dangerous 
since  regularly  carryalls  were  crossing  in  front  of  oncoming  trains 
too  closely.  He  termed  it  "tagging"  (R.T.  329,  330)  and  com- 
plained to  the  trainmaster  at  Gila  Bend.  (R.T.  333).  He  said 
"some  one  is  going  to  get  hurt."  (R.T.  333). 

The  only  action  Southern  Pacific  took  to  warn  Western  of 
this  condition  was  one  phone  call  to  the  Phoenix  office  to  com- 
plain that  the  carryalls  were  not  stopping  before  crossing  the 
tracks.  (R.T.  4 14,  415).  The  Private  Roadway  Agreement  re- 
quired that  Western  maintain  a  flagman  at  the  crossing  "for  the 
control  of  vehicular  traffic"  but  it  also  provided  that  this  flagman 
must  be  "satisfactory"  to  Southern  Pacific.  No  complaint  was 
made  by  Southern  Pacific  to  Western  that  the  flagman,  Avila, 
was  unsatisfactory.  (R.T.  413-415).  Southern  Pacific  did  not 
issue  any  instructions  or  otherwise  undertake  to  assure  the  safe 
operation  of  its  trains  while  this  dangerous  condition  obtained. 
(R.T.  134-135,  273-274,  301-302,  328,  413-415). 

The  only  precaution  Henderson  took  to  avoid  injury  to  life 
and  limb  of  "someone"  was  to  blow  his  whistle  longer  and  harder 
(R.T.  336)  and  reduce  his  speed  (through  the  area)  from  65  to 
63  miles  per  hour,  which  reduced  his  speed  less  than  two  feet 
per  second.  (R.T.  337,  352).  Mr.  Henderson  admitted  this  had 
no  appreciable  effect  upon  his  ability  to  control  the  train  (R.T. 
352)  and  that  his  primary  reason  "in  holding  your  speed  down 
below  65   (miles  per  hour)   when  you  went  through  there  was 


8 

to  be  sure  you  (he)  were  not  in  violation  of  the  railroad  regula- 
tion." (R.T.  349).  In  other  words,  if  he  ran  over  and  killed 
someone  he  wanted  to  be  sure  he  did  so  within  the  letter  of  the 
railroad's  regulation. 

Q.  "And  your  primary  reason  for  wanting  to  be  sure  that  you 
were  within  the  regulation  of  the  railroad  was  to  avoid 
criticism,  if  an  accident  happened,  wasn't  it? 
Was  that  not  a  faa? 

A.  That  is  a  fact."  (R.T.  349-350). 

The  distance  from  Tucson  to  Gila  Bend  by  track  miles  was 
131  miles  and  the  running  time  varied  from  2  hours  15  min- 
utes to  2  hours  25  minutes.  (R.T.  325).  The  train  was  not  on 
any  regular  schedule  and  it  did  not  meet  any  time  schedule  at 
Gila  Bend  (R.T.  324,  325)  —  it  simply  changed  crews  and 
went  on  to  Yuma,  Arizona.  Approaching  this  private  roadway 
crossing  from  Tucson  the  crossing  was  in  plain  view  for  as  far 
as  the  human  eye  could  see  —  at  least  5  miles.  (R.T.  326). 

The  engineer  Henderson,  at  and  prior  to  the  accident  in  ques- 
tion, operated  this  train  consisting  of  2  diesel  engines  and  80 
loaded  freight  cars  at  a  speed  in  excess  of  60  miles  per  hour  as 
he  approached  the  private  crossing  (R.T.  357)  without  keeping 
any  lookout  ahead  for  vehicles  which  might  be  on  or  approach- 
ing said  crossing}^^  This  indifference  of  the  engineer  to  the  pos- 
sibility of  injury  to  anyone  on  or  crossing  the  railroad  tracks  con- 
tinued to  the  point  of  collision,  or  substantially  that  point. 

Based  upon  the  testimony  of  the  engineer  given  under  oath  on 
three  different  occasions,  three  versions  of  how  the  accident  came 

( 1 )  The  Court's  attention  is  directed  to  the  fact  that  the  statement 
of  the  case  to  this  point  has  been  a  recitation  of  the  facts,  largely  undis- 
puted, but  that  this  last  statement  and  the  balance  of  this  statement  of  the 
case  is  based  upon  the  evidence  and  reasonable  inferences  therefrom,  fa- 
vorable to  Western,  which  the  jury  might  have  found  and  drawn.  From 
this  point  on  appellant  invokes  the  rule  that,  in  considering  a  motion  for 
a  directed  verdict  in  a  case  tried  to  a  jury,  the  trial  judge  shall  accept  all 
evidence  received  and  all  reasonable  inferences  therefrom  favorable  to  the 
party  against  whom  the  motion  is  urged  as  true  and  as  if  such  inferences 
were  in  fact  made.  Appellant,  likewise,  will  apply  the  rules  "to  look  is  to 
see"  and  "false  in  one,  false  in  all"  (See  Post  pp.  19-20  "Argument")  in 
presenting  the  ensuing  fact  statement. 


about,  each  quite  different  from  the  other,  could  have  been  found 
by  the  jury.  Speculation  as  to  which  version  would  or  should  have 
been  accepted  by  the  jury  is  profitless  since  certain  facts  plainly 
could  have  been  found,  and  if  found,  would  clearly  support  a 
finding  by  the  jury  of  wanton  carelessness  on  the  part  of  the 
railroad  and  Henderson. 

1.  The  ponderous  carryalls  (Deft's  C  and  H  in  Evid.)  were 
constantly  crossing  over  the  railroad  tracks  at  the  rate  of  approx- 
imately 100  crossings  per  60  minute  period  or  one  every  36  sec- 
onds. (R.T.  413). 

2.  A  further  dangerous  condition  existed  at  the  crossing  due 
to  the  frequency  of  the  crossings  and  to  either  (a)  failure  of  the 
flagman  to  properly  control  vehicular  traffic;  (b)  failure  of 
drivers  to  obey  the  flagman's  traffic  directions,  or  both  (a)  and 
(b). 

3.  The  engineer  reported  to  the  trainmaster  at  Gila  Bend  that 
"somebody  was  going  to  get  hurt"  at  the  crossing;  (R.T.  333) 
and  testified  "  *  *  you  were  of  the  opinion  that  there  was  like- 
lihood of  a  collision,  right?"  Answer  (by  Henderson)  "Yes,  sir." 
(R.T.  334). 

4.  The  carryall  was  stalled  on  the  crossing  in  plain  sight  of 
the  oncoming  train  and  its  personnel  when  the  train  was  at  least 
a  mile  to  a  mile  and  one  half  away.  (R.T.  127-128,  357,  381, 
264,  266,  243-247). 

5.  The  train  was  then  traveling  in  excess  of  60  miles  per 
hour.  (Deft's  Ex.  V  in  Evid.;  Appellant's  reproduction  of  Exhibit 
V  in  Evid.  showing  the  train's  speed  prior  to  and  at  the  point  of 
collision,  is  reproduced  in  the  Addendum  herein  as  Exhibit  1; 
R.T.  336-337,  357,  274). 

6.  The  train  was  still  traveling  at  the  same  speed  when  it 
struck  the  carryall.  (Deft's  Ex.  V  in  Evid.,  R.T.  195,  220;  Ex- 
hibit 1  in  Addendum  herein). 

7.  The  engineer  made  no  real  effort  to  slow  or  stop  the  train 
until  the  collision  or  so  close  thereto  as  to  not  materially  slow  the 
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train.  (Deft's  Ex.  V  in  Evid.,  R.T.  360-365,  373,  303,  276-277, 
287)    (Exhibit  1  in  Addendum  herein) 

8.  The  carryall  was  almost  off  the  track;  only  its  "stinger,"  an 
iron  bar  sort  of  protrusion  extending  out  from  the  rear  of  the 
tractor  and  used  as  a  ramrod  for  pushing,  was  one  to  tv,'o  feet  onto 
the  south  track  of  the  railroad.  (R.T.  167,  168,  183,  185,  372). 

9.  The  carryall  weighed  70,000  pounds  empty.  The  velocity  of 
the  train  was  so  great  that  it  literally  spun  the  carryall  around 
in  the  air  and  it  struck  the  train  in  spinning  and  ended  up  facing 
east  after  the  collision.  (R.T.  196,  198). 

10.  The  train's  speed  tape  (Deft's  Ex.  V  in  Evid.)  (Exhibit  1 
in  Addendum  herein)  shows  that  approximately  one  and  one 
half  miles  prior  to  the  collision  the  train  speed  was  reduced  to 
somewhat  above  60  miles  per  hour  and  that  the  train  continued 
at  this  speed  practically  to  the  point  of  impact  with  the  carryall. 

11.  Either  the  engineer  was  keeping  no  lookout  ahead  for 
traffic  at  the  crossing  practically  to  the  point  of  collision  or  he 
was  proceeding  with  reckless  indifference  to  the  consequences  of 
his  condua  to  life  and  property. 

The  complaint  of  Southern  Pacific  as  filed  was  in  three  counts. 
Count  One  asserted  a  claim  based  upon  Western's  asserted  neg- 
ligence, Count  Two  claimed  contract  indemnity  against  Western 
and  Count  Three  asserted  a  claim  for  breach  of  a  contractual 
provision  of  the  Private  Roadway  Agreement  whereby  Western 
agreed  not  to  "obstruct"  passage  of  Southern  Pacific's  trains. 
Southern  Pacific  dismissed  Count  One  and  Count  Three  was  also 
dismissed  without  prejudice  (Pretrial  T.R.  No.  17,  p.  8;  R.T.  30) 
and  hence  only  the  contraa  issue  presented  by  Count  Two  of 
Southern  Pacific's  complaint  and  the  negligence  charge  made  by 
Western  in  its  counterclaim  against  Southern  Pacific  were  tried.    M 

The  District  Judge  ruled  prior  to  trial  that  the  indemnity  pro-  ' 
vision  of  the  Private  Roadway  Agreement  (Plf's  Ex.  4  in  Evid.) 
was  valid  and  obligated  Western  to  pay  Southern  Pacific's  losses 
unless  Southern  Pacific  was  guilty  of  wanton  or  gross  negligence 
which  was  a  cause  of  the  collision.  (Pretrial,  T.R.  No.  17,  p.  8). 


The  District  Jud^c  held  an  indemnity  agreement  was  not  en- 
forceable upon  public  policy  grounds  if  wanton  or  gross  negli- 
gence on  the  part  of  Southern  Pacific  was  involved.  Thomas  v. 
Atlantic  Coast  Line,  201  F.2d  167  (CA  5,  1953);  Northwest- 
ern National  Casualty  Co.  v.  McNtdty,  307  F.2d  432,  (CA  5, 
1962);  20  A.L.R.  2d  71  1,  717;  and  further  held  over  the  vigor- 
ous objections  of  Western  that  Western,  having  admitted  its 
equipment  was  on  the  crossing  when  the  accident  occurred,  a 
prima  facie  case  was  made  out  for  Southern  Pacific  and  Western 
had  the  burden  of  going  forward  and  of  proving  gross  or  wanton 
negligence  on  the  part  of  Southern  Pacific. 

Western  completed  its  case  in  defense  of  the  Southern  Pacific 
claim  and  in  support  of  its  counterclaim  and  rested.  Southern 
Pacific  moved  the  Court  to  dirert  a  verdia  in  its  favor  which  mo- 
tion, after  argument,  the  Court  granted,  (R.T.  447,  448)  and 
entered  judgment  accordingly.  (T.R.  28,  29,  30). 

SPECIFICATION  OF  ERRORS  RELIED  UPON 

I.  The  trial  judge  erred  in  direaing  a  verdict  against  Western 
finding  it  liable  to  Southern  Pacific  for  its  damages  and  denying 
Western  recovery  against  Southern  Pacific  upon  its  counterclaim 
for  its  damages  for  the  reasons: 

A.  The  evidence,  including  reasonable  inferences  therefrom, 
was  clearly  sufficient  to  raise  a  question  for  determination  by  the 
jury  as  to  whether  or  not  Southern  Pacific  in  the  opera- 
tion of  its  train  at  and  prior  to  the  time  of  the  collision  was  guilty 
of  wanton  carelessness  which  was  the  proximate  cause  of  the  col- 
lision and  its  losses  and  the  losses  of  Western  and  hence  the  in- 
demnity agreement  was  inapplicable  and  voided  as  against  public 
policy. 

B.  The  Court  had  erred  in  placing  upon  Western  the  burden 
of  proof  as  to  the  faa  of  Southern  Pacific's  wanton  negligence 
and  hence  it  erred  in  direaing  a  verdict  against  Western  for  its 
asserted  failure  to  carry  that  burden. 

C.  The  indemnity  agreement,  (Par.  6,  Plf's  Ex.  4  in  Evid.) 
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properly  construed  did  not  indemnify  Southern  Pacific  (and  was 
not  intended  to  indemnify  Southern  Pacific)  against  losses  arising 
from  and  caused  by  its  own  negligence  and  that  of  its  employees 
in  the  operation  of  its  trains,  which  negligence  was  not  interrelated 
with  and  which  did  not  arise  out  of  Southern  Pacific's  negligence 
in  the  construaion,  maintenance  and  operation  of  the  crossing 
in  question. 

D.  The  indemnity  agreement  contained  in  Plf's  Ex.  4  in  Evid. 
(Par.  6)  was  so  redundant  and  prolix  and  of  such  confusing 
grammatical  structure  as  to  be  ambiguous  and  hence  since  reason- 
able minds  could  reach  different  conclusions  as  to  its  meaning, 
the  District  Judge  had  erred  in  holding,  as  a  matter  of  law,  that 
it  obligated  Western  to  Southern  Pacific  for  its  losses  direaly 
and  proximately  caused  by  Southern  Pacific's  negligence  rather 
than  being  caused  by  or  arising  out  of  the  presence  or  use  of  the 
crossing  and  hence  erred  in  directing  a  verdia  against  Western. 

E.  The  indemnity  agreement  did  not  clearly  and  "beyond  per- 
adventure  of  a  doubt"  indemnify  Southern  Pacific  against  losses 
suffered  by  it  in  the  area  of  the  private  crossing  due  to  its  negli- 
gence and  that  of  its  employees  which  losses  were  not  proximately 
"caused  by"  and  did  not  proximately  "arise  out  of"  the  presence, 
maintenance,  use  or  removal  of  said  roadway  but  which  losses 
were  only  remotely  caused  by  and  only  remotely  arose  out  of  the 
presence,  maintenance  and  use  of  said  roadway.  Hence  the  Dis- 
trict Judge  erred  in  holding  such  indemnity  agreement  applicable 
to  these  losses  as  a  matter  of  law  and  directing  a  verdict  in  favor 
of  Southern  Pacific. 

II.  The  trial  judge  erred  in  entering  judgment  in  accordance 
with  the  order  of  directed  verdict  for  all  of  the  reasons  given  above 
supporting  the  statement  that  the  District  Judge  erred  in  direct- 
ing a  verdict  against  Western  and  in  favor  of  Southern  Pacific, 

ARGUMENT 
The  Court  Erred  in  Directing  a  Verdict  Against  Westernj 

This  is  a  diversity  case.  The  decisions  of  the  Arizona  State  Ap- 
pellate and  Supreme  Courts  as  to  the  circumstances  under  which 
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a  jury  may  find  a  railroad  guilty  of  wanton  negligence  in  operat- 
ing its  trains  arc  therefore  persuasive  and  should  have  furnished 
the  trial  judge  guidance. 

In  Guaranty  Trust  Co.  of  New  York  v.  York,  (19'15)  326 
U.S.  99,  109,  65  S.Ct.  1464,  89  L.Ed.  2079,  2086,  the  United 
States  Supreme  Court  said: 

"In  essence,  the  intent  of  that  decision  (Erie)  was  to  insure 
that,  in  all  cases  where  a  federal  court  is  exercising  jurisdiction 
solely  because  of  the  diversity  of  citizenship  of  the  parties,  the 
outcome  of  the  litigation  in  the  federal  court  should  be  sub- 
stantially the  same,  so  far  as  legal  rules  determine  the  outcome 
of  a  litigation,  as  it  would  be  if  tried  in  a  state  court.  The  nub 
of  the  policy  that  undclies  Erie  *  *  *  is  that  for  the  same  trans- 
action the  accident  of  a  suit  by  a  non-resident  litigant  in  a 
federal  court  instead  of  a  state  court  a  block  away  should  not 
lead  to  a  substantially  different  result." 
See  also:  Monarch  Ins.  Co.  v.  Spach,  281  F.2d  401  (CA  5) 
(1960) 

First  off,  it  should  be  noted  that  Arizona,  in  keeping  with  the 
weight  of  authority,  expects  that  a  railroad  company  shall  recog- 
nize and  respect  the  obligation  it  has,  because  of  the  unmanage- 
able force  it  puts  into  motion  in  operating  its  trains,  that  it  must 
"exercise  ordinary  care  to  avoid  injuring  another  when  the  pres- 
ence of  and  danger  to  such  other  person  is  reasonably  to  be  an- 
ticipated." 

In  Southern  Pacific  Company  v.  Bolen,  76  Ariz.  317,  264  P.2d 
401,  our  Supreme  Court  first  stated  the  rule,  (as  applicable  to  a 
technical  trespasser  in  that  case)  and  quoted  with  approval  from 
Ft.  Worth  &  D.C.Ry.Co.  v.  Longino,  (Tex.Civ.App.,  118  S.W. 
198,  201)  as  follows: 

"  'We  take  it  to  be  well  settled  that  railroad  companies  are 
charged  with  the  duty  of  exercising  ordinary  care  to  discover 
the  presence  of  persons  on  their  tracks,  and  to  avoid  injuring 
them  at  those  places  where,  under  all  the  circumstances,  they 
are  reasonably  chargeable  with  knowledge  that  such  persons 
are  liable  to  be;  and  in  our  judgment  it  can  make  no  difference, 
so  far  as  the  duty  of  the  railroad  company  is  concerned,  whether 
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such  persons  are  technically  to  be  classed  as  trespassers,  licen- 
sees, or  persons  using  the  company's  tracks  as  of  right.  In  all 
such  cases  the  duty  is  imposed  because  of  the  broad  rule  of  hu- 
manity that  one  engaged  in  so  dangerous  a  business  is  required 
to  exercise  ordinary  care  to  avoid  injuring  another  when  the 
presence  of  and  danger  to  such  other  person  is  reasonably  to 
be  anticipated.  *  *  at  crossings  and  such  portions  of  its  tracks 
as  may  be  commonly  used  as  footway  or  crossing,  which  is 
known  to  the  company  and  at  which  persons  may  be  expected, 

(railroad  company)  must  use  ordinary  care  to  discover  their 
presence  and  to  avoid  inflicting  injury  upon  them  *  *  *    '" 

(Emphasis  ours) 

Such  is  the  rule  in  a  majority  of  jurisdiaions. 

New  Orleans  and  N.E.  Ry.  Co.  v.  Anderson,  293  F.2d  97 
(CA5, 1961) 

Louisville  &  Nashville  Ry.  Co.  v.  Blevins  293  S.W.2d  246 
(Ky.) 

St.  Louis  etc.  Co.  v.  Green,  287  P.2d  700  (Okla.) 
Seaboard  Air  Line  Ry.  v.  Branham,  99  So.2d  621 
Jasper  v.  Chicago  G.W.  Ry.,  84  N.W.2d  21  (la.) 
Louisville  &  Nashville  Ry.  Co.  v.  Quisenberry,  338  S.W.2d  409 
(Ky.  1960) 

Both  the  fireman,  Brothers,  and  the  head  brakeman,  Ameling, 
in  addition  to  Henderson  testified  that  a  dangerous  condition 
existed  at  the  crossing  due  to  the  carryalls  crossing  over  before 
trains  (R.T.  272,  299)  and  at  least  Ameling  reported  it  to  the 
trainmaster  at  Gila  Bend.  (R.T.  273).  Brothers  stated  that  two 
other  train  engineers  had  reported  that  the  crossing  by  the  carry- 
alls "might  cause  a  wreck."  (R.T.  299) 

On  June  17,  1966  the  Arizona  Court  of  Civil  Appeals,  (Div. 
2)  decided  Southern  Pacific  v.  Barnes  (not  yet  reported)  involv- 
ing many  similar  fact  and  law  questions. 

The  Court  said: 

"The  next  question  raised  on  appeal  is  whether  it  was  error 
for  the  trial  court  to  permit  the  plaintiff  to  elicit  testimony 
from  the  fireman  and  the  head  brakeman  who  were  in  the  cab 
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of  the  engine  on  the  evening  of  the  accident  that  in  their  opin- 
ion at  that  time  (November  3,  \'J6})  this  was  a  '.  .  .  danger- 
ous' (the  head  brakeman),  '.  .  .  particularly  dangerous  .  .  .' 
and  extra  hazardous'  crossing  (the  fireman).  This  testimony 
was  ehcited  over  the  objections  that  it  was  opinion  evidence, 
not  binding  upon  the  defendant  and  immaterial. 

"We  believe  the  contentions  of  the  appellant  in  this  regard 
were  considered  by  our  Supreme  Court  in  A 1  ires  v.  Southern 
Pacific  Company,  93  Ariz.  97,  378  P.2d  913  (1963),  and 
rejected.  In  the  Alires  decision  the  court  was  dealing  with  an 
opinion  of  the  fireman  as  to  the  dangerousness  of  the  crossing 
which  was  expressed,  not  in  the  trial  of  the  action  itself,  but 
rather  at  an  inc|uest.  The  opinion  of  this  crew  member  was  held 
to  have  been  wrongfully  excluded,  the  court  holding  that  the 
opinion  so  expressed  indicated  a  knowledge  of  danger  which 
was  pertinent  to  the  issues  before  the  court  for  trial.  The  court 
said: 

"  'Knowledge  by  those  in  charge  of  the  train  of  the  partic- 
ular bad  character  of  the  crossing  was  relevant  not  only  to 
determine  whether  ordinary  care  was  used,  but  to  determine 
whether  defendant's  conduct  reached  the  level  of  wantonness 
— that  is,  whether  the  train  was  being  operated  with  a  reck- 
less indifference  to  the  lives  and  safety  of  others  using  the 
crossing  considering  the  want  of  special  safety  measures.'  93 
Ariz,  at  107-08. 

"The  fact  that  the  opinion  of  the  crew  member  is  expressed 
in  this  case  in  the  action  itself,  where  the  opposing  party  has 
opportunity  to  cross-examine,  rather  than  extrajudicially,  should 
not  render  such  evidence  inadmissible. 

"We  do  not  believe  the  fact  that  the  fireman  was  a  party 
defendant  in  the  Alires  case  is  critical  to  the  determination  of 
admissibility.  The  fireman  was  one  of  the  employees  of  the  de- 
fendant having  some  measure  of  control  over  the  train  at  the 
time  of  the  collision  and  his  knowledge  of  the  dangerous  con- 
dition of  the  crossing  would  be  imputed  to  his  employer.  Re- 
statement (Second),  Agency  Seaion  272  (1958). 

"As  in  Alires,  we  are  also  concerned  here  with  punitive  dam- 
ages. Since  the  decision  of  Southern  Pacific  Company  v.  Boyce, 
26  Ariz.  162,  223  Pac.  116  (1924),  it  has  been  the  law  in 
this  jurisdiction  that  a  railroad  employee  who  is  guilty  of  wan- 
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ton  or  gross  negligence  while  acting  within  the  scope  of  his 
employment  may  subject  his  employer  to  punitive  damages. 
We  do  not  believe,  therefore,  that  this  additional  grounds  for 
admissibility  of  this  evidence,  as  recognized  in  the  above  quo- 
tation from  the  Alires  case,  is  rendered  inapplicable  because 
the  employee  is  not  joined  as  a  party  defendant."  (Emphasis 
ours) 

The  Court  then  considered  if  the  record  supported  a  jury  award 
of  punitive  damages  of  $20,000.00  upon  an  award  of  actual  dam- 
ages of  $35,000.00  and  concluded  the  evidence  was  adequate  to 
permit  the  jury  to  find  wanton  or  reckless  conduct  on  the  part 
of  Southern  Pacific. 

An  extensive  review  of  the  evidence  would  not  serve  any 
purpose. 

It  should  be  noted  that  in  both  Barnes  and  Alires  the  Court 
placed  emphasis,  in  considering  the  propriety  of  a  jury's  award  of 
punitive  damages  based  on  gross  negligence,  upon  the  faa  the 
crossing  involved  was  busy.  In  Barnes  the  Court  said: 

"Ajo  Way  is  a  heavily-traveled  highway  just  to  the  south  of 
the  City  of  Tucson,  with  vehicles  crossing  the  railroad  track 
on  the  average  of  approximately  one  every  ten  seconds.  As  the 
train  crew  approached  the  intersection  on  the  evening  in  ques- 
tion they  could  see  a  number  of  cars  crossing  the  intersection 
ahead  apparently  unaware  of  the  approaching  train.  The  en- 
gineer did  not  attempt  to  reduce  speed  until  the  very  instant 
of  the  collision  giving  rise  to  this  action.  The  train  crew  had 
had  near  misses  at  this  intersection  on  numerous  previous  oc- 
casions." (Emphasis  ours) 
In  Barnes  the  Court  then  went  on  to  say: 

"*  *  *  The  defendant's  engineer  estimated  his  speed  at  the 
time  as  45  miles  per  hour.  The  crossing  in  question  is  more 
heavily-traveled  by  vehicular  traffic  than  the  crossing  involved 
in  the  Alires  case,  which  crossing  the  court  characterized  as 
"...  heavily  traveled  ..."  (93  Ariz,  at  101.)  *  *  *" 
In  Alires  v.  Southern  Pacific  Company,  93  Ariz.  97,  378  P.2d 
913  (1963)  the  Arizona  Supreme  Court  said: 

"The  foregoing  brings  us  to  a  further  ground  of  reversible 
error.  The  trial  court  refused  plaintiff's  request  for  an  instruction 
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on  the  cffccr  of  wanton  nc'gli;:;cnce  as  a  bar  to  contributory 
negligence.  Defendants  again  argue  that  the  verdicts  establish 
that  the  jury  decided  the  issues  on  the  basis  of  non-ncghgence 
of  the  defendants  and  that  since  wantonness  only  bars  contribu- 
tory negligence,  the  asserted  error  in  the  failure  to  instruct  on 
wanton  negligence  is  academic.  In  the  light  of  our  prior  ex- 
pressed conclusions  rejecting  defendants'  argument  an  examina- 
tion of  the  facts  which  might  support  a  fmding  of  wantonness 
becomes  necessary. 

"Thirty-fifth  Avenue  was  within  the  incorporated  limits  of 
the  City  of  Phoenix  and  heavily  traveled,  particularly  around 
midnight  when  the  Reynolds  Aluminum  Plant  changed  shifts. 
The  Reynolds  Plant  bordered  both  Thirty-fifth  Avenue  and  the 
Southern  Pacific  Company  right-of-way.  Its  parking  and  outside 
working  areas  were  brightly  illuminated  by  overhead  lights  so 
that  a  motorist  in  the  position  of  the  driver  observing  for  a 
train  would  look  into  the  lights  of  the  plant  area.  The  Golden 
State  was  approximately  one  hour  and  forty  minutes  late  at 
its  last  stc:)p  and  was  traveling  79  miles  an  hour.  Other  than 
the  customary  wooden  crossarm  near  the  railroad  tracks,  there 
were  no  signals  maintained  by  the  railroad  such  as  an  automatic 
wigwag  to  attract  the  attention  of  a  driver  of  a  motor  vehicle 
to  the  possibility  of  an  approaching  train.  It  was  a  winter's 
night.  There  was,  accordingly,  a  high  degree  of  probability  that 
the  windows  on  an  approaching  vehicle  would  be  up.  The  fire- 
man was  watching  vehicular  travel  approaching  from  the  south, 
the  opposite  direction  to  the  Massey  vehicle  direction  of  travel 
and  on  the  side  of  the  engineer.  At  this  crossing,  the  vehicular 
travel,  in  part,  consisted  of  two  other  automobiles,  one  which 
crossed  approximately  one  hundred  feet  and  the  other  which 
crossed  approximately  fifty  feet  ahead  of  the  train. 

"This  Court  in  determining  whether  the  trial  court  erred 
in  refusing  to  instruct  on  wanton  negligence,  must  assume  the 
truth  of  the  evidence  justifying  the  giving  of  such  an  instruc- 
tion. Bryan  v.  Southern  Pacific  Company,  79  Ariz.  253,  286 
P.2d  761.  If  the  truth  of  the  plaintiff's  evidence  is  assumed, 
then  it  was  possible  for  the  jury  to  believe  that  there  was  a 
high  degree  of  probability  that  substantial  harm  would  in- 
evitably result  to  persons  in  the  position  of  the  passengers  in 
the  Massey  automobile.  Hence,  prejudicial  error  was  com- 
mitted in  failing  to  instruct  the  jury  on  the  effect  of  wanton- 
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ness  as  a  bar  to  the  contributory  negligence  of  the  adult  pas- 
sengers particularly  under  the  circumstances  of  this  case  that 
defendants  asserted  contributory  negligence  in  the  riding  with 
an  intoxicated  driver." 

See  also:  Bryan  v.  Southern  Pacific  Company,  79  Ariz,  253, 
286  P.2d  761  (1955)  holding  that  making  a  "flying  switch"  of 
unlighted  freight  cars  without  warning  signals  or  attendants  at 
night  in  a  populated  area  was  sufficient  to  support  a  punitive  dam- 
age award. 

The  generally  accepted  rule  is  well  stated  in  44  Am.  Jur.,  Sec. 
484,  p.  724  "Railroads"  as  follows: 

"'*  *  *  An  intent  on  the  part  of  a  railroad  company  to  injure  the 
plaintiff  is  not  essential  in  such  cases;  it  is  enough  if  the  conduct 
of  the  railroad's  employees  indicates  such  wantonness  and  reck- 
lessness as  to  probable  consequences  as  implies  a  willingness  to 
inflict  injury  or  an  indifference  as  to  whether  or  not  it  is  in- 
flicted. *  *  * 

"The  general  rule  seems  to  be  that  wantonness  or  wilfulness 
can  exist  only  in  reference  to  knowledge,  actual  or  implied,  of 
the  presence  of  persons  on  or  about  the  tracks  in  a  position  of 
peril.  Thus,  there  may  be  wilful  or  wanton  misconduct  prior 
to  the  discovery  of  the  person  on  the  tracks,  where  the  peril  or 
likelihood  of  injury  is  inherent  in  the  situation,  as  where  a 
train  is  operated  at  an  unreasonable  speed  or  without  giving 
proper  signals  or  maintaining  a  proper  lookout  at  a  place  where 
the  public  is  in  the  habit  of  using  the  tracks  for  a  pathway  or 
a  crossing,  and  where  their  presence  is  reasonably  to  be  antici- 
pated. *  *  *" 

As  we  indicated  supra,  footnote,  p.  8,  the  propriety  of  the  aaion 
of  the  trial  court  in  directing  a  verdict  must  be  judged  in  the  light 
of  the  most  favorable  construction  reasonable  men  could  place 
upon  the  evidence  and  in  the  light  of  all  reasonable  inferences 
which  might  be  drawn  therefrom  favorable  to  Western. 

Indemnity  Insurance  Co.  of  N.A.  v.  Atchison,  Topeka  &  S.F. 
Ry.  Co.,  85  F.2d  438  (CCA  9,  1936) 

Snead  v.  New  York  Central  Ry.  Co.,  216  F.2d  169  (CA  4, 
1954) 
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Lumhra  v.  U.S.,   290  U.S.  551,  54  S.Ct.  272,  78  L.Ed.  492 
(1933) 

Cunning  v.  Conley,  281  U.S.  90,  50  S.Ct.  231,  74  L.Ed.  720 
(1929) 

75  C.].S.,  "Railroads,"  Sec.  H84 

The  United  States  Supreme  Court  in  Cunning  thus  stated  the 
rule. 

"Issues  that  dcjx-nd  on  the  crcdibihty  of  witnesses,  and  the 
effect  or  weight  of  evidence  are  to  be  decided  by  the  jury.  And 
in  determining  a  motion  of  cither  party  for  a  peremptory  in- 
struction, the  court  assumes  that  the  evidence  for  the  opposing 
party  proves  all  that  it  reasonably  may  be  found  sufficient  to 
estabhsh,  and  that  from  such  facts  there  should  be  drawn  in 
favor  of  the  latter  all  the  inferences  that  fairly  are  deducible 
from  them.  Texas  &  P.R.Cx).  v.  Cox,  145  U.S.  593,  606,  36 
L.ed.  829,  833,  12  Sup.Ct.  Rep.  905;  Gardner  v.  Michigan 
C.R.Co.  150  U.S.  349,  360,  37  L.ed.  1107,  1110,  14  Sup.Ct. 
Rep.  140;  Baltimore  &  O.  R.  Co.  v.  Groeger,  266  U.S.  521, 
524,  527,  69  L.ed.  419,  422,  423,  45  Sup.Ct.  Rep.  169.  Where 
uncertainty  as  to  the  existence  of  negligence  arises  from  a  con- 
flict in  the  testimony  or  because,  the  facts  being  undisputed, 
fair-minded  men  will  honestly  draw  different  conclusions  from 
them,  the  question  is  not  one  of  law  but  of  fact  to  be  settled 
by  the  jury.  Richmond  &  D.  R.  Co.  v.  Powers,  149  U.S.  43, 
45,  37  L.ed.  642,  643,  13  Sup.  Ct.  Rep.748,  7  Am.  Neg.  Cas. 
369." 

Certainly  the  District  Judge,  in  scanning  the  evidence  before 
him  and  in  determining  if  a  jury  question  was  presented  should 
apply  and  give  heed  to  the  same  rules  which  he  would  instruct 
the  jury  should  be  applied  by  them  in  their  deliberations. 

See:  "Federal  jury  Practice  and  Instructions,"  Mathes  and 
Devitt.  Sections  71.04  and  72.04  and  cases  cited.  (Falsus  in  Uno 
and  Inferences  defined).  California  Jury  Instructions,  Fourth 
Edition,  Vol.  1,  No.  140  and  140.1.  "Looking  and  Seeing."  (Cer- 
tainly by  like  reasoning  to  that  supporting  the  "to  look  is  to  see 
rule,"  if  a  witness  claims  he  looked  at  an  object  which  was  plainly 
visible  and  testifies  that  he  saw  the  object  do  things  it  didn't  do 
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and  saw  it  was  in  places  where  it  plainly  wasn't,  the  jury  may  infer 
that,  in  fact,  the  witness  did  not  look  and  is  fabricating  or  imagin- 
ing what  he  thinks  he  should  have  seen,  had  he  looked). 

Henderson  admits  giving  no  thought  to  the  advisability  of  a 
reduction  in  speed  to  30  miles  per  hour  (at  which  speed  he  could 
have  completely  stopped  the  train  in  one  quarter  to  one  half 
mile,  R.T.  410)  to  better  control  the  train  in  the  vicinity  of  the 
crossing  because  of  the  danger  even  though  a  reduction  to  30 
miles  per  hour  would  not  delay  his  arrival  in  Yuma,  as  a  matter 
of  mathematical  calculation,  over  one  minute.    (R.T.  325). 

Furthermore,  such  a  reduction  in  speed  would  involve  no  danger 
to  the  train  and  no  operating  problem.  The  up  and  down  strokes 
on  the  "speed  tape,"  (Deft's  Ex.  V  in  Evid.)  indicate  that  the 
train's  speed  could  be  reduced  by  thirty  miles,  in  fact,  even  more, 
to  bring  the  train  to  a  virtual  stop  and  such  was  done  through- 
out the  run  apparently  with  almost  the  ease  with  which  a  large 
truck  could  be  managed  on  the  highway. 

Henderson's  testimony,  relating  to  what  he  saw  occurring  at 
the  crossing  just  prior  to  the  accident  (R.T.  358,  359),  and  where 
the  train  actually  was  when  he  first  observed  the  carryall,  conflicts 
with  the  portions  of  his  deposition  read  into  evidence  at  the  trial 
and  his  signed  affidavit  (R.T.  347)  and  is  contrary  to  what  other 
witnesses  observed. 

At  the  trial,  he  testified  to  first  seeing  the  carryall  proceeding 
north  some  200  yards  from  the  south  side  of  the  crossing  (R.T. 
357,  358),  at  which  time  the  train  was  by  the  water  tanks  ap- 
proximately a  mile  and  one  half  east  of  the  crossing.  (R.T.  357). 
He  testified  to  seeing  it  stop  for  a  short  time  prior  to  moving 
onto  the  tracks.  (R.T.  359).  He  denies  seeing  another  carryall 
cross  over  the  tracks  proceeding  south  while  the  northbound 
carryall  was  stopped.  (R.T.  358,  359). 

Henderson  also  testified  that  when  the  train  was  three  quarters 
of  a  mile  from  the  crossing  (R.T.  359,  360),  he  saw  the  carryall 
move  onto  the  tracks  and  stop.  (R.T.  359). 

In  his  signed  affidavit  dated  January   12,    1964,  defendant's 
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Exhibit  T  in  evidence,  Mr.  Henderson  stated: 

"When  I  first  saw  the  carryall  it  was  travehng  on  said  private 
roadway  and  proceeding  to  cross  the  track  from  south  to  north. 
/  did  tint  observe  that  the  carryall  stopped  before  entering  the 
crossing.  (R.T.  371). 

"The  carryall  proceeded  down  to  the  railroad  tracks  and 
stopped.  I  estimated  that  the  unit  of  the  engine  was  approxi- 
mately one-half  mile  east  of  the  private  roadway  when  the 
carryall  first  stopped  on  the  tracks.  (R.T.  372). 

"Before  I  had  time  to  apply  the  brakes  the  carryall  started 
to  move  and  continued  until  it  had  cleared  the  track,  with  the 
exception  of  about  two  feet.  (R.T.  372). 

"My  engine  was  opposite  the  old  depot  building  at  Picacho, 
about  300  yards  from  the    private  roadway  crossing  uhen  the 
carryall  stopped  the  second  time.  I  then  made  an  emergency 
application  of  brakes."  (R.T.  373).  (Emphasis  ours) 
Apparently,  however,  in  weighing  the  testimony  of  the  engineer 
Henderson  and  the  reasonable  inferences  to  be  drawn  therefrom, 
the  District  Judge  was  not  concerned  with  Henderson's  contra- 
dictory versions  of  how  the  accident  occurred  and  his  confliaing 
statements  as  to  when  he  first  saw  the  carryall,  what  it  did,  when 
he  applied  the  train  brakes  and  what  the  carryall  operator  did. 

Apparently  he  was  not  concerned  with  Henderson's  claims 
that  he  saw  the  carryall  operator  doing  things  which  he  didn't  do, 
saw  the  carryall  in  places  where  it  wasn't  and  saw  it  at  places  at 
times  when  it  wasn't  there. 

Certainly  he  must  have  disregarded  the  undisputed  testimony 
that  when  the  emergency  brakes  are  applied  "each  and  every  brake 
on  the  entire  train,  from  the  head  of  the  engine  to  the  caboose  (to) 
lock(s)  itself  as  tight  as  it  can  against  every  brake  drum  on  the 
train"  with  the  result  "many  times  in  the  wheels  actually  sliding," 
(R.T.  352,  353)  and  the  irreconcilable  conflict  between  the  train 
personnel's  testimony  claiming  early  application  of  brakes  and  the 
cold  record  seen  in  the  speed  tape.  We  respectfully  assert  that 
a  reasonable  man  would  find  it  hard  to  draw  any  inference  but 
that  the  train  brakes  were  not  applied  at  all  until  immediately 
prior  to  the  collision  (if  then)  since  the  speed  recording  device 
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shows  uninterrupted  speed  of  above  60  miles  per  hour  from  over 
one  mile  prior  to  the  collision  to  the  point  of  collision. 

Certainly  a  jury  would  have  been  concerned,  if  the  trial  judge 
wasn't,  with  the  problem  as  to  whether  or  not,  in  fact,  the  accident, 
as  a  serious  accident,  was  not  caused  by  a  combination  of  the 
engineer  "big  holing"  the  train  going  at  a  high  speed  at  or  im- 
mediately prior  to  the  moment  of  impact  coupled  with  the  jolt 
of  the  impact  with  the  end  of  the  "stinger"  and  the  resultant 
whirling  of  the  carryall  into  the  side  of  the  speeding  train — 
something  which  would  never  have  occurred  had  the  engineer 
been  solicitous  in  the  slightest  degree  for  the  safety  of  those  using 
the  private  roadway  crossing.  Certainly  the  District  Judge  should 
have  recognized  that  it  was  not  only  reasonable  but  probable  that 
the  jury  would  conclude  the  accident  was  in  fact  the  result  of  the 
engineer's  reckless  or  wanton  indifference  and  that  of  Southern 
Pacific's  management  after  learning  of  the  dangerous  condition 
at  the  crossing — to  a  real  and  existing  danger  that  "someone  will 
get  hurt"  at  the  crossing. 

Certainly  the  jury  would  have  weighed  well  and  long,  and 
the  District  Judge  should  have,  the  significance  of  the  engineer, 
Henderson's,  remark  to  the  fireman,  Brothers: 

Q.  "And  as  you  were  approaching  it,  we  will  say  from  Picacho 
on,  did  you  have  any  conversation  or  hear  Mr.  Henderson 
say  anything? 

A.  "Well,  as  we  was  approaching  Picacho,  (2  miles  east  of  the 
crossing,  R.T.  158)  why,  I  was  looking  ahead  and  Mr. 
Henderson  said  something  to  me,  and  I  didn't  understand, 
and  so  I  got  up  and  walked  over  and  leaned  over  the  cab 
and  asked  him  what  he  said,  and  he  said,  'I  hope  it  stops.'  " 

Q.  "Well,  now,  after  he  said  'I  hope  it  stops,'  did  you  say  any- 
thing to  him? 
A.  "Yes,  I  asked  him  'What,'  and  he  said,  'That  carryall.' 
Q.  "I  see.  And  did  you  at  that  time  see  the  carryall? 
A.  "I  seen  the  carryall  then. 
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"Well,  at  the  time  you  had  this  conversation,  and  he  said 

I  hope  it  stops,  or  he  stops,  that  was  about  half  a  mile.'' 

"A  little  over  half  a  mile. 

"I  see,  and  then  you  looked  and  saw  this  carryall? 

"Yes,  sir. 

"And  where  was  the  carryall  when  you  saw  it? 

"Well,  it  was  about  80  feet — 

"How  far? 

"About  80  feet,  or  two  car  lengths  from  the  main  line. 


Q.  "And  was  he  standing  still,  or  was  he  moving? 

A.  "He  was  moving  towards — from  the  south  he  was  going 

north  toward  the  main  line. 
Q.  "Would  you  then  still  say  it  was  80  feet  from  the  crossing? 
A.  "Well,  when  you  are  looking  at  it,  it  was  approximately  two 
car  lengths,  or  between  a  car  and  a  half  or  two  car  lengths. 
I  said  two  car  lengths,  but  it  could  have  been  closer,  maybe 
a  car  length. 
Q.  "And  how  fast  was  it  turning,  was  it  moving? 
A.  "Well,  that  is  hard  for  me  to  say,  because  we  was  looking 
at  it  up,  it  was  moving,  but  it  might  have  been  four  miles 
an  hour,  it  might  have  been  six  miles  an  hour. 
Q.  "And  you  were  traveling  something  over  60? 
A.  "We  was  traveling  approximately  60  miles  an  hour. 
Q.  "And  you  were  just  about  half  a  mile  away? 
A.  "Yes,  sir. 

Q.  "So  that  if  you  are  half  a  mile,  it  would  be  30  seconds  from 
the  time  you  saw  the  carryall  until  you  arrived  at  the  cross- 
ing, is  that  right? 
A.  "Yes  sir."  (R.T.  292,  293,  294,  295) 
In  sum,  someone  was  not  telling  the  truth.   Kness  said  he 
stopped  to  let  the  loaded  carryall  driven  by  Eagar  cross  over 
ahead  of  him  (R.T.  122,  123)  and  that  when  he  pulled  onto  the 
crossing  the  train  was  at  least  a  mile  to  a  mile  and  a  half  away. 
(R.T.  127,  128).  His  carryall  then  stalled,  he  jumped  off  and  with 
Avila's  help  pushed  it  until  it  stopped  when  it  had  almost  cleared 
the  crossing.  Kness  then  went  back  to  see  if  it  had  cleared  the 
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tracks,  found  it  hadn't  entirely  cleared  the  tracks  and  attempted 
unsuccessfully  to  again  push  it  further  but  couldn't  budge  it  since 
it  was  then  fully  stopped.  (R.T.  166-169).  The  train  was  then  so 
close  that  he  abandoned  the  effort  and  retreated  some  distance 
away  and  turned  and  saw  the  collision.  (R.T.  190) .  Neither  Kness 
nor  Avila  could  see  any  evidence  of  the  train  slackening  speed 
prior  to  the  impact — there  was  no  screeching  of  brakes  or  sliding 
of  wheels  prior  to  impact.   (R.T.  195). 

Eagar  testified  to  driving  up  to  the  crossing  and  across  it  while 
Kness  was  waiting  in  the  drive  out  bay  on  the  south  side  of  the 
tracks  (R.T.  243,  244)  and  to  then  driving  the  haul  road  with 
his  heavily  loaded  carryall —  a  goodly  distance  (see  Deft's  Exhibit 
I  in  Evid. )  up  the  ramp  to  the  grade  which  they  were  building  and 
to  the  far  or  west  end  of  this  area  and  there  dumping  and  spread- 
ing his  load.  This  had  been  completed  and  Eagar  was  turning 
around  when  the  accident  happened.  (R.T.  244,  245,  246). 
Certainly  a  minute  and  one  half  would  be  the  minimum  time  re- 
quired for  this  procedure  on  the  part  of  Eagar  so  that  when  Kness 
was  waiting  at  the  south  passing  bay  to  cross  the  tracks  the  train 
had  to  be  well  over  one  mile  away  coming  at  60  miles  per  hour. 
Yet  Brothers  testified  that  they  first  saw  the  Kness  carryall  when 
it  was  about  80  feet — maybe  60  feet  away  from  the  crossing, 
traveling  at  about  4-6  miles  per  hour  after  which  while  the  train 
travelled  one  half  mile — 30  seconds — the  carryall  drove  up  to 
the  crossing  and  stopped — started  up — pulled  onto  the  crossing — 
stopped — was  pushed,  probably  30  feet  (R.T.  166,  167)  — 
stopped — Kness  went  to  its  rear  and  saw  it  was  foul  of  the  south 
track  (R.T.  168) — tried  to  push  again — then  with  the  train  some 
hundreds  of  feet  away — at  the  small  bridge  to  the  east  he  retired 
some  distance  away  and  saw  the  carryall  literally  spun  around 
in  the  air  by  the  velocity  of  the  train  on  impact.  (R.T.  195,  196, 
197,198). 

We  respectfully  assert  that  with  the  foregoing  testimony  before 
any  jury,  the  conclusion  which  would  be  unequivocally  drawn  by 
the  jury  would  be  that  Henderson  was  paying  absolutely  no  at- 
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tcntion  to  what  was  ahead  of  the  train  approaching  or  on  the 
crossing  and  that  his  testimony  constituted  an  attempt  on  his  part 
to  reconstruct  the  accident  in  a  h^ht  most  favorable  to  him.  If 
anything  would  supply  the  clincher  to  this  conclusion,  it  would 
he  his  testimony  that  at  three  fourths  of  a  mile  from  the  accident 
scene  he  "set  the  air,  I  started  to  stop."  (R.T.  390).  He  further 
testified: 

Q.  "And  what  did  he  do  after  he  pulled  up  on  the  track  and 
stopped? 

A.   "He  evidently  killed  his  motor. 

Q.  "I  didn't  ask  you  that.  I  asked  you,  what  did  he  do,  what  did 
you  see  him  do? 

A.  "I  saw  him  working,  or  working  the  controls. 

Q.  "You  saw  him  like  he  was  trying  to  start  it,  did  you? 

A.  "That  is  right. 

Q.  "How  long  would  you  say  he  stopped  there,  Mr.  Henderson? 

A.  "I  don't  know.  Very  shortly. 

Q.  "Long  enough  that  you  saw  him  apparently  doing  some- 
thing toward  starting  the  motor? 

A.  "Yes,  sir. 

Q.  "Then  it  started  up  and  went  further? 

A.  "Yes,  sir. 

Q.  "And  in  this  period  of  time  when  it  was  sitting  there,  were 
you  doing  anything  toward  stopping  the  train? 

A.  "Yes,  sir. 

Q.  "What  were  you  doing? 

A.  "Setting  the  air. 

Q.  "How  much.  Trying  to  stop  it  as  hard  as  you  could? 

A.  "No,  sir,  I  didn't  go  to  emergency. 

Q.  "But  short  of  emergency? 

A.  "Yes,  sir. 

Q.  "Then  what  happened? 

A.  "He  started  up  again. 

Q.  "Then  what  happened? 

A.  "He  stopped  again. 

Q.  "Where  did  he  stop? 
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A.  "Just  north  of  the  track  about — and  I  thought  he  was  clear. 

Q.  "You  thought  he  was  clear? 

A.  "I  thought  he  was  probably  clear,  yes. 

Q,  "Have  you  thought  so  at  all  times  since  the  accident,  that 

you  thought  he  was  clear  at  that  time,  Mr.  Henderson? 
A.  "I  didn't  know  until  I  was  right  on  top  of  him,  where  I 

could  see. 
Q.  "I  beg  your  pardon,  sir.  Did  you  prior  to  today  ever  make 
this  statement  to  anyone,  that  you  thought  he  was  in  the 
clear  at  that  time? 
A.  "No,  sir,  I  didn't  know.  But  I  thought  that  maybe  he  could 

be. 
Q.  "In  any  event,  what  did  you  do  after  he  stopped  the  second 

time? 
A,  "I  went  to  emergency. 
Q.  "Even  though  you  thought  he  was  clear. 
A.  "Yes,  sir,  because  I  had  already  gone  to  emergency  when 

he  stopped  the  second  time. 
Q.  "So  you  thought  he  was  in  the  clear,  but  you  left  your  train 

grinding  its  wheels  on  the  track  to  stop,  did  you. 
A.  "Yes,  sir. 

Q.  "And  you  didn't  stop? 
A.  "No,  sir."  (R.T.  361,  362,  363) 

Henderson,  therefore,  contrary  to  the  fact  testified  he  saw  Kness 
doing  things  after  the  carryall  came  on  the  tracks  which  Kness 
and  Avila  plainly  testified  Kness  did  not  do  and  which  the  other 
trainmen  also  said  did  not  happen  ( at  least  they  were  looking  and 
said  they  didn't  see  it).  (T.R.  270,  271,  295,  296).  Henderson 
in  addition  to  giving  widely  varying  versions  as  to  the  course  of 
the  carryall  in  coming  onto  the  track  as  hereinbefore  outlined, 
claimed  he  saw  it  first  stop  (after  coming  on  the  track)  and  saw 
Kness  trying  to  start  it  and  in  fact  getting  it  started  and  saw  the 
carryall  move  forward  and  again  stop  and  that  when  the  train 
was  only  300-500  feet  away  Kness  for  the  first  time  got  out  of 
the  driver's  seat  and  left  the  area  of  the  carryall.  (R.T.  359,  365 ) . 

Kness  in  fact  had  jumped  off  the  carryall  before  it  came  to  a 
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full  stop  (R.T.  128,  166)  on  the  crossing  and  when  the  train  was 
over  one  mile  away  (R.T.  194,  127,  128)  yelled  to  Avila  to 
help  him  (R.T.  166,  182),  pushed  on  the  rear  wheel  and  he  and 
Avila  pushed  the  carryall  and  kept  it  moving.  (R.T.  128,  166). 
The  carryall  never  did  come  to  a  full  stop  on  the  crossing  the 
first  time  and  if  it  had  Kncss  and  Avila  could  not  have  moved  it. 
(R.T.  168,  190).  Kness  didn't  try  to  restart  the  diesel,  for  it  was 
started  by  a  separate  gasoline  engine  which  would  take  about  one 
minute  to  start.  (R.T.  120,  121 ). 

It  is  respectfully  submitted  the  trial  judge  wholly  failed  to 
comprehend  and  give  effect  to  the  applicable  rules  governing  the 
function  of  the  trial  court  trying  a  case  to  a  jury  on  a  motion  for 
a  directed  verdict  and  the  responsibility  of  the  trial  court  to  re- 
spect the  function  of  the  jury,  particularly  in  a  federal  court  under 
the  constitutional  guaranties  of  the  Seventh  Amendment  to  the 
Constitution  of  the  United  States. 

The  losses  sustained  by  Southern  Pacific  were  not  legally 
caused  by  and  did  not  legally  arise  out  of  the  presence, 
maintenance  or  use  of  the  private  roadway 

The  critical  phrase  in  Paragraph  6  of  the  Roadway  Agreement 
is  found  in  the  last  three  lines  of  Paragraph  6.  The  injury  must 
be  one  "caused  by  or  arising  out  of  the  presence,  maintenance, 
use  or  removal  of  said  roadway." 

Unless  we  are  to  reverse  the  rule  universally  applied  in  the 
construction  of  undertakings  of  a  noncompensated  surety,  viz., 
that  the  language  of  the  indemnity  agreement  is  construed  strictly 
in  favor  of  the  indemnitor  and  indemnity  is  to  be  denied  unless 
clearly  required  by  the  letter  of  the  indemnity  agreement  (See 
also:  Employers  Casualty  Co.  v.  Foley,  158  F.2d  363  (CCA  5); 
143  A.L.R.  312,  p.  315  et  seq.)  it  must  be  concluded  that  the 
intent  of  this  phrase  is  that  the  harm  must  be  "legally  caused  by" 
and  "legally  arising  out  of"  the  presence,  etc.  of  the  roadway. 

That  this  is  so  is  buttressed  by  the  faa  Southern  Pacific,  by  a 
separate  unrelated  contraa  provision  of  the  Private  Roadway 
Agreement  required  of  Western  the  agreement  "Licensee  (West- 
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ern)  shall  not  obstruct,  or  interfere  with,  the  passage  of  Rail- 
road's trains"  (Par.  3)  and  originally  declared  in  Count  Three 
of  its  Complaint  for  breach  of  this  undertaking.  However,  South- 
ern Pacific  elected  to  prosecute  only  its  claim  under  Paragraph  6 
for  indemnity  and  Count  Three  was  dismissed. 

Count  One,  in  negligence,  was  also  dismissed.  No  claim  is 
made  that  Western  could  have  foreseen  or  prevented  this  acci- 
dent; no  claim  is  made  that  any  aa  or  omission  of  Western's 
brought  about  this  unhappy  occurrence.  The  sole,  proximate 
cause  of  the  accident  was  the  reckless  indifference  of  Henderson 
to  what  lay  ahead  of  the  juggernaut  which  was  hurtling  down 
the  track  under  his  hand  but  without  control  by  him  or  concern 
on  his  part  for  the  probable  consequences  should  someone  be  on 
the  track  ahead. 

Unless  it  be  found  that  the  accident  was  legally  caused  by  or 
arose  out  of  the  presence  and  use  of  the  roadway  further  inquiry 
as  to  the  cause  of  the  accident  serves  no  purpose  since  Western  is 
here  charged  with  losses  legally  springing  from  that  source. 

A  brief  resume  of  the  background  of  Paragraph  6  and  of 
principles  applicable  to  this  problem  may  be  of  service.  If  not 
the  pages  will  turn  quickly. 

The  Private  Roadway  Agreement  containing  the  indemnity 
agreement  was  required  of  Western  by  the  Bid  Proposal  issued 
by  the  Arizona  Highway  Department  (Deft's  Ex.  R  in  Evid.) 
for  construction  of  the  section  of  Interstate  No.  10  here  involved. 

"The  Southern  Pacific  Company  will  require  that  the  con- 
tractor enter  into  an  agreement  with  the  Company  covering 
the  crossing. 

"Please  attach  this  memo  securely  to  your  proposal  and  be 

guided  accordingly." 

The  instrument  was  prepared  by  Southern  Pacific  and 
mailed  to  Western  for  execution  and  executed  by  Western  as 
received.   (R.T.  101,  102). 

The  agreement  was  not  a  negotiated  agreement  but  was  pre- 
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pared  by  Southern  Pacific  and  sent  to  Western  for  execution. 
Therefore  on  this  score  also  it  is  to  be  construed  against  Sfjuth- 
crn  Pacific  and  any  ambiguities  therein  resolved  against  South- 
ern Pacific. 

Alcoa  S.S.  Co.  V.  U.S.,  70  S.Ct.  190,  338  U.S.  421 ,  94  L.Ed.  225 
Kingman  Water  Co.  v.  U.S.,  253  F.2d  588  (CA.  Ariz.) 
/.  C.  Millett     Co.  V.  Distillers  DistrihiHing  Corp.,  258  F.2d 
139  (CA.  Cal.) 

Reiss  V.  Murchison,  329  F.2d  635  (CA.  Cal.) 
Prudential  Ins.  Co.  v.  Goodman,  (Pa.)  152  A. 2d  664. 
Since  Plf's  Ex.  4  in  Evid.  is  a  form  agreement  insofar  as  Para- 
graph 6  is  involved,  plainly  prepared  for  multiple  use,  we  may 
assume  that  Southern  Pacific  had  exercised  care  in  its  prepara- 
tion and  that  the  words  employed  to  express  the  engagements 
of  the  parties  thereto  were  employed  deliberately  and  with  the 
intent  of  thereby  stating  and  limiting  the  obligations  assumed 
and  due  under  it  (from  Western). 

John  J.  Davis  Co.  v.  Shepard  Co.,  47  A.2d  635  (R.I.) 
Commonwealth  v.  Henry  W.  Horst  Co.,  72  A. 2d  131   (Pa.) 
In  County  of  Alameda  v.  So.  Pac.  Co.,  360  P.2d  327,  333  the 
Supreme  Court  of  California  said: 

"Finally  Southern  Pacific  prepared  the  contract,  and  it  is 
thus  to  be  strictly  construed  against  it.  Civil  Code,  §   1654; 
Weil  V.  California  Bank,  219  Cal.  538,  541,  27  P.2d  904; 
Payne  v.  Neuval,  155  Cal.  46,  50,  99  P.476.  //  is  reasonable 
to  conclude  that  Southern  Pacific,  having  carefully  provided  in 
express  terms  for  indemnity  for  its  own  negligence  in  tuo  par- 
ticulars, would  have  likewise  made  express  provision  for  in- 
demnity against  liability  based  on  its  negligent  failure  to  main- 
tain the  spur  track  in  proper  condition  if  it  had  intended  to 
bind  Rock  to  such  an  obligation.''  (Emphasis  ours) 
In  like  fashion  we  can  say  that  if  Southern  Pacific  here  in- 
tended to  bind  Western  to  indemnify  it  for  damage  only  re- 
motely flowing  from  the  presence  and  use  of  the  crossing,  which 
damage  flowed  proximately  from  its  operation  of  its  trains  in 
a  negligent  manner,  it  should  have  said  so. 

The  principle  also  is  applicable  that  a  contract  will  be  given 
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a  reasonable,  fair  interpretation.  Any  construction  which  would 
produce  an  unfair,  unusual  or  improbable  result  will  be  avoided, 
if  possible.  Thus  a  construction  which  would  make  Western  re- 
sponsible for  the  operation  of  the  railroad,  over  which  it  had 
neither  supervision  and  control  nor  the  right  to  supervision  and 
control,  as  distinguished  from  the  management,  installation  and 
use  of  the  roadway  and  related  structures  involving  responsibili- 
ties of  railroad  employees  (over  which  it  had  the  opportunity 
to  supervise  and  observe  the  activities  of  the  railroad  employees) 
is  unreasonable  and  not  to  be  accepted  unless  clearly  required 
by  the  plain  and  unambiguous  terms  of  the  agreement. 

Continental  Bus  System,  Inc.  v.  N.L.R.B.,  325  F.2d  267  (C.A. 
Colo.) 

Texaco,  Inc.  v.  Holsinger,  336  F.2d  230  (Cert.den.  379  U.S. 
970)   (CA.  Kan.) 

National  Sur.  Corp.  v.  Western  Fire  &  Indemnity  Co.,  318  F.2d 
379  (CA.  Tex.) 

Osborn  v.  Boeing  Airplane  Co.,  309  F.2d  99  (C.A.  Wash.) 
Since  we  are  dealing  with  a  contract  of  indemnity  the  par- 
ticular limitations  applicable  to  such  contracts  become  important. 

In  Employers  Casualty  Co.  v.  Howard  P.  Foley  Co.,  158  F.2d 
363  (CCA  5)  the  rule  is  stated: 

"*  *  *  On  the  other  hand  it  is  certainly  the  general  rule  that, 
where  the  indemnity  is  not  contracted  for  from  an  insurance 
company  whose  business  it  is  to  furnish  indemnity  for  a  pre- 
mium and  where  indemnity  is  the  principal  purpose  of  the 
contract;  but  from  one  not  in  the  indemnity  business  and  as  an 
incident  of  a  contract  whose  main  purpose  is  something  else, 
such  as  a  sub-construction  contract,  the  indemnity  provision 
is  construed  strictly  in  favor  of  the  indemnitor.  The  cases  re- 
garding such  provisions  in  a  subcontractor's  agreement  with 
the  main  contractor  are  reviewed  in  the  recent  note  to  Walters 
V.  Rao  Elec.  Equip.  Co.,  143  A.L.R.  312,  and  especially  Par. 
Ill,  page  315  and  ff.  They  are  all  found  to  deny  a  liberal  con- 
struction in  favor  of  the  contraaor." 
To  the  same  effect: 
Halliburton  Oil  Well  Cementing  Co.  v.  Faulk   (CA  5)    180 
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F.2d  79,  wherein  the  Court  said: 

"This  is  particularly  true  where  the  result  would  l>e  to  in- 
demnify against  one's  own  negligence  and  it  will  not  be  so 
construed  unless  such  nhligation  is  expressed  in  unequivocal 
terms."  (Emphasis  ours) 

Southern  Bell  Tel.  &  Tel.  Co.  v.  Mayor  (CCA  5 ),  74  F.2d  983 
Williston  on  Contracts  (Revised  Ed.)  Vol.  6,  Sec.  1825,  n.  8 
DcTienne  v.  V.  S.  Nielson  Co.,  (111.)   195  N.E.  2d  240 
Westinghouse  Elec.  Co.  v  LaSalle  Corp.,  70  N.E. 2d  604 
Brown  v.  Moore,  247  F.2d  711   (CA  3) 
Smith  V.  Ohio  Oil  Company,  356  S.W.  2d  443 
Turner  Const.  Co.  v.  W.  J.  Halloran  etc.  Co.,  240  F.2d  441 
(CAl) 

The  oft  quoted  case  of  Perry  v.  Payne  (Pa.)  66  Atl.  553,  11 
L.R.A.  N.S.  1173  teaches: 

"It  is  contrary  to  experience  and  against  reason  that  the 
contractors  should  agree  to  indemnify  Perry  (owner)  against 
the  negligence  of  himself  or  his  employes.  It  would  make  them 
insurers,  and  impose  a  liability  upon  the  contractors,  the  ex- 
tent of  which  would  be  uncertain  and  indefinite,  and  entirely 
in  the  hands  of  Perry.  *  *  *  A  single  act  of  negligence  on 
the  part  of  the  owner  or  his  employes,  over  whom  the  con- 
tractors would  have  no  restraint  or  control  whatever,  might 
create  a  liability  which  a  lifetime  of  successful  business  could 
not  repay."  ( Emphasis  ours) 

In  Boise  Cascade  Corp.  v.  Nicholson  Mfg.  Co.,  221  F.  Supp. 
135,  Judge  Solomon  said: 

"*  *  *  The  court  found  that  the  loss  had  been  caused  by 
the  sole  negligence  of  the  railroad  and  denied  recovery,  relying 
on  the  'firmly  established  rule  that  contracts  of  indemnity  will 
not  be  construed  to  cover  losses  to  the  indemnitee  caused  by 
his  own  sole  negligence  unless  such  intention  is  expressed  in 
clear  and  unequivocal  terms.'  Southern  Pacific  Co.  v.  Layman, 
173  Or.  at  279,  145  P.2d  at  296. 

"In  marshalling  the  reasons  behind  this  rule  of  construction, 
the  court  pointed  out  that  when  a  general  indemnification 
clause  may  operate  without  including  the  negligence  of  the 
indemnitee,  it  will  not  be  presumed  that  it  was  intended  to  in- 
clude it. 
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"  'The  liability  of  such  indemnity  is  so  hazardous,  and  the 
character  of  the  indemnity  so  unusual  and  extraordinary,  that 
there  can  be  no  presumption  that  the  indemnitor  intended  to 
assume  the  responsibility  unless  the  contract  puts  it  beyond 
doubt  by  express  stipulation.  No  inference  from  words  of  gen- 
eral import  can  establish  it.'  Southern  Pacific  Co.  v.  Layman, 
173  Or.  at  279,  145  P.2d  at  296,  quoting  Perry  v.  Payne, 
217  Pa.  252,  262,  6G  A.  553,  557,  11  L.R.A.,  N.S.,  1173 
(1907)."  (Emphasis  ours) 

This  accident  was  not  caused  by  the  use  of  the  roadway  (even 
as  the  sole  remote  cause ) ;  it  was  legally  caused  by  the  sole  negli- 
gence of  Southern  Pacific.  At  the  very  outset  of  Paragraph  6, 
Southern  Pacific  limits  the  hazard  under  contract  consideration 
to  the  hazard  to  the  operations  of  Southern  Pacific  by  reason  of 
the  construction,  maintenance  and  use  of  the  roadway.  There  is 
no  hint  here  that  any  hazard  is  to  arise  from  any  improper  or 
careless  operation  of  the  railroad.  The  sole  hazard  contemplated 
is  that  arising  from  the  roadway  and  its  use.  At  this  point,  if 
Southern  Pacific  had  desired  to  fairly  apprise  Western  that  it 
was,  in  eflfect,  signing  a  blank  check,  guaranteeing  the  efficient 
and  careful  operation  of  the  railroad  over  which  Western  had 
no  possible  control  or  even  forewarning  of  careless  operation  of 
the  trains  on  the  road,  it  should  have  said  so. 

Thereafter  the  agreement  spells  out  joint  obligations  and  un- 
dertakings by  both  Southern  Pacific  and  Western  as  to  the  in- 
stallation, maintenance  and  use  of  said  crossing.  Each  party,  in 
respect  to  these  undertakings,  might  be  found  negligent.  Since 
these  were  all  local  undertakings  subject  to  scrutiny  and  com- 
plaint by  Western  if  not  properly  done,  particularly  since  West- 
ern was  a  day  by  day  observer  in  these  matters,  it  is  understand- 
able that  Southern  Pacific  would  put  upon  Western  the  burden 
of  supervision  and  care  as  to  these  local  installations  and  functions 
and  that  Western  would  agree  to  that  responsibility. 

With  these  considerations  in  mind  the  language  of  Paragraph 
6  becomes  clear  and  reasonable. 

The  language  of  Paragraph  6  does  not  say  caused  by  or  arising. 
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in  whole  or  in  part  by  the  roadway;  it  must  he  caused  hy  the  road- 
way, not  by  the  roadway  as  a  remote  cause  and  the  active  negli- 
gence of  Southern  Pacific's  employees  as  the  proximate  cause. 

Southern  Pacific,  a  common  carrier,  is  the  author  of  the  agree- 
ment here  involved  so  we  may  assume  that  the  use  of  the  phrase 
"caused  by"  was  employed  by  it  with  the  meaning  ascribed  to  it 
in  common  carrier  cases  considering  this  phrase.  Cf.  Title  49, 
Sec.  20  (11)  U.S.C.A. 

In  a  very  early  case,  oft  cited,  Morrison  v.  Davis,  20  Pa.St. 
171,  the  defendant  carrier  used  a  lame  horse  in  hauling  a  boat 
in  a  canal,  resulting  in  a  delay  of  the  boat.  Because  of  this  delay 
the  boat  did  not  make  progress  as  it  should  and  was  struck  by  a 
flood  which  it  would  have  avoided  had  a  sound  horse  been  em- 
ployed. The  Court  held  that  the  use  of  the  defective  (?)  horse 
was  a  remote  cause  of  the  injury  and  the  carrier  was  not  therefore 
the  cause  of  the  loss.  (Here  a  "lame"  engine  delayed  the  normal 
progress  of  the  carryall ) . 

In  Memphis  Ry.  Co.  v.  Reeves,  10  Wall.  176,  192,  19  L.Ed. 
909,  the  defendant  carrier  contracted  to  start  with  a  load  of  to- 
bacco the  evening  before  it  did  move  the  tobacco,  as  a  result  of 
which  breach  the  shipment  was  caught  in  a  flood.  The  Supreme 
Court,  citing  Morrison,  held  the  breach  only  a  remote  cause  and 
hence  the  carrier  was  not  liable. 

A  case  approaching  controlling  force  in  this  fact  situation. 
Standard  Oil  Co.  v.  Payne,  190  N.W.  769,  was  decided  by  the 
Supreme  Court  of  Michigan  in  1922.  The  facts  are  as  follows: 

Standard  Oil  Company  owned  a  petroleum  distribution  center 
abutting  the  railway  tracks.  The  railroad  construaed  a  side  track 
alongside  this  petroleum  plant  under  an  agreement  containing 
an  indemnity  clause  in  favor  of  the  railroad  as  indemnitee  in 
which  the  Court  summarized  for  purposes  of  its  opinion  as  fol- 
lows: 

"Under  this  contract  the  defendant  is  exempt  from  liabilit}' 
for  — 

"  'loss  or  damage  by  fire  upon  premises  owned  or  occupied  by 
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second  party   (plantiff)   arising  from  the  operation  of  said 
track  for  benefit  of  second  party." 
The  Court  also  summarized  counsel's  contentions  as  follows: 
"Plaintiff  insists  that  — 

"  'A  reasonable  construction  of  this  clause  of  this  contract 
means  this,  that  the  loss  and  damages  must  arise  from  some  act 
that  was  being  performed  for  the  benefit  of  the  plaintiff  at  the 
time,  and  that  this  act  must  be  the  cause  of  the  fire  and  dam- 
age.' 

"Defendant's  cowisel  say: 

"  'These  words  mean  "having  as  a  cause,  without  which  the 
result  would  not  have  been  produced,  the  operation  of  the  side 
track." 

On  the  day  of  the  accident  the  railroad  delivered  on  this  siding 
five  cars  of  gasoline.  A  box  car  which  was  sitting  on  the  siding 
was  shunted  out  onto  the  main  track  as  a  part  of  the  delivery 
operation.  After  the  box  car  had  been  switched  by  the  engine 
and  tanker  cars  to  the  main  track,  the  tankers  were  then  pushed 
through  an  open  switch  onto  the  siding  and  the  switch  was  left 
open  while  the  crew  were  engaged  in  spotting  these  five  tankers 
on  the  siding.  While  so  engaged  the  switch  crew  heard  a  train 
on  the  main  track  approaching.  The  box  car  was  in  plain  view 
and  the  engineer  on  the  switch  engine  attempted  to  attract  the 
attention  of  the  engineer  of  the  approaching  train  by  sharp  blasts 
on  the  whistle  but  in  vain.  The  train  came  on  with  unabated 
speed,  crashed  into  the  siding  through  the  open  switch  and  into 
the  tankers,  setting  them  afire. 

Standard  Oil  sued  for  its  damages  and  was  met,  as  here  with 
the  defense  of  the  indemnity  agreement. 
The  Court  said: 

"#  *  *  Along  came  the  freight  train  on  the  main  track.  It  had 
no  occasion  to  enter  the  siding.  It  did  so  enter,  not  for  the 
purpose  of  using  it  for  the  benefit  of  plaintiff  or  for  any  pur- 
pose in  the  furtherance  of  the  business  of  either  plaintiff  or 
defendant,  but  because  of  the  negligence  of  its  engineer  in 
failing  to  observe  that  the  switch  was  open,  notwithstanding 
the  switch  signal  and  the  presence  of  the  box  car  in  plain  view 
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on  the  main  track.  That  his  action  in  doing  so  was  clearly 
negligent  is  not  denied.  His  train  collided  with  and  wrecked 
the  switching  train.  This  negligent  conduct  of  the  engineer 
was  therefore  the  proximate  cause  of  the  damage  plaintiff 
sustained  on  account  of  the  fire.  Defendant's  counsel  so  con- 
cede in  their  reply  brief: 

"  The  loss  was  due,  it  is  true,  to  the  negligence  of  the  de- 
fendant's engineer  on  the  freight  train,  but,  except  for  the  use 
of  the  side  track  for  the  benefit  of  the  plaintiff  at  the  time,  his 
act  would  not  have  caused  the  fire.' 

"H<id  there  been  no  contract,  the  liability  of  the  defendant 
would  have  been  clearly  established.  Plaintiff's  counsel  urge 
that  the  exemption  from  liability  provided  for  in  the  contract 
docs  not  relieve  unless  it  appears  that  the  use  of  the  side  track 
for  plaintiff's  benefit  was  the  proximate  cause  of  the  loss." 
(Emphasis  ours) 

The  Court  then  considered  the  rule  requiring  that  the  carrier 
must  be  either  the  proximate  cause  of  a  loss  or  a  concurring 
proximate  cause  of  a  loss  before  it  can  be  held  liable  where  an 
act  of  God  or  other  exception  to  its  common  carrier  liability  is 
involved.  The  Court  then  said: 

"*  *  *  An  ordinary  contract  of  carriage  exempts  from  liability 
for  loss  arising  from  or  happening  by  reason  of  an  aa  of  God. 
If  a  carrier  may  only  have  the  benefit  of  this  defense  when  it 
appears  that  the  'Act  of  God'  is  the  proximate  cause  of  the  loss, 
must  it  not  also  appear  when  the  contractual  provision  is  relied 
on  as  a  defense  that  the  act  of  the  switching  crew  in  leaving 
the  switch  open,  an  act  arising  frort*  'the  operation  of  the  track' 
for  plaintiff's  benefit,  was  the  proximate  cause  of  plaintiff's 
loss?  We  feel  constrained  to  so  hold.  While  the  loss  would  not 
have  occurred  had  not  the  switch  been  left  open,  the  loss  in 
the  cases  cited  to  sustain  the  rule  would  not  have  occurred 
without  the  happening  of  the  untoward  event,  spoken  of  as 
the  'act  of  God.'  In  this  case,  as  in  those,  the  act  relied  on  as 
a  defense  would  not  have  caused  a  loss  but  for  the  intervention 
of  a  new  agency,  unrelated  to  that  relied  on  for  exemption,  and 
which  in  itself  was  the  proximate  cause  of  the  loss." 
See  also  Kirby  r.  Oregofi  Short  Line  Ry.  Co..  197  P.  254 
(Mont.)   Fort  Worth  etc.  Ry.  Co.   v.  Lemons,  258  S.W.   1095 
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(Tex.);  Standard  Pickle  Co.  v.  Pere  Marquette  Ry.,  193  N.W. 
300;  Rottmdo  v.  Erie  Ry.  Co.,  198  N.Y.S.  688;  Hadba  v.  Balti- 
more &  Ohio  Ry.,  170  N.Y.S.  769. 

The  question  then  is:  Can  it  be  said,  viewing  the  facts  fairly 
and  objectively,  that  the  collision  was  caused,  in  contemplation 
of  law,  by  the  carryall,  sitting  there  helplessly  but  only  in  a  posi- 
tion of  peril  to  its  driver  and  to  the  railroad  if  the  railroad,  act- 
ing in  relationship  to  a  matter  wholly  under  its  control  and,  in 
fact,  unrelated  to  the  private  roadway,  acted  in  disregard  for  its 
well  defined  obligation  to  those  who  it  well  knew  might  cross  its 
path? 

The  Court  Erred  in  Placing  the 
Burden  of  Proof  on  Western 

In  effect,  the  District  Judge  held  that  the  fact  of  a  collision 
between  the  carryall  of  Western  and  a  Southern  Pacific  train  at 
the  crossing  in  question  raised  a  presumption  that  the  collision 
and  resulting  damage  was  legally  caused  by  and  arose  out  of  the 
presence  and  use  of  the  crossing  and  within  the  meaning  of  the 
indemnity  clause  of  the  Private  Roadway  Agreement.  In  this 
the  District  Judge  erred. 

1.  Western  admitted  no  more  than  that  a  collision  occurred 
between  its  carryall  and  a  Southern  Pacific  train  at  or  on  the 
private  crossing  of  the  railroad  tracks,  the  use  of  which  was  gov- 
erned by  Plf's  Ex.  4  in  Evid.  Western  to  this  extent — and  only 
as  to  these  facts — waived  a  trial  by  jury  by  its  admission. 

Southern  Pacific  was  an  actor  as  well  as  Western  in  causing 
the  accident.  It  does  not  follow  inescapably  and  as  a  matter  of 
law  that  because  a  carryall  was  on  the  crossing  and  a  train  ran 
into  it  that  this  accident  was  legally  caused  by  or  arose  out  of 
the  presence  or  use  of  the  roadway;  it  does  not  follow  as  a  matter 
of  law  that  the  conduct  of  the  engineer  Henderson  and  the  rail- 
road itself,  amounted  to  no  more  than  simple  negligence.  Western 
was  entitled  to  have  the  jury  draw  its  own  inferences  from  the 
facts  surrounding  the  accident  as  exposed  upon  a  trial  of  the  vital 
issue  of  causation. 
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This  Q)urr,  in  Guerrero  v.  American-Hawaiian  Steamship 
Company,  222  F.2d  23H  (1955)  dealt  with  the  usurpation  of 
the  prerogatives  of  a  jury,  when  a  trial  by  jury  has  been  demanded, 
in  H  case  somewhat  akin  to  this,  as  follows: 

"#  *  #  Neither  the  motion  for  a  summary  judgment,  nor  any- 
thing the  court  said,  remotely  indicate  that  the  seaman  ever 
admitted  in  his  testimony  that  the  release  was  valid.  Appellee, 
it  is  clear,  was  under  the  impression  that  every  essential  to  the 
validity  of  the  release  was  proved  and  this  was  the  court's 
view.  But  there  is  no  contention  that  appellant  seaman  admitted 
that  the  evidence  established  such  alleged  fact.  Here,  unques- 
tionably, was  a  question  of  fact  which,  under  the  Seventh 
Amendment,  could  be  resolved  only  by  a  jury  from  the  evi- 
dence in  the  case. 

"As  was  said  in  Slocum  v.  New  York  Life  Ins.  Co.,  1913, 
228  U.S.  364,  386-387,  33  S.Ct.  523,  532,  57  L.Ed.  879: 

"  'But,  without  a  waiver  of  the  right  of  trial  by  jury,  by 
consent  of  parties,  the  court  errs  if  it  substitutes  itself  for  the 
jury,  and,  passing  upon  the  effect  of  the  evidence,  finds  the 
facts  involved  in  the  issue  and  renders  judgment  thereon.' 
"The  situation  just  alluded  to  by  the  Slocum  case  was  where 
a  verdict  had  been  reached  but  the  judgment  had  been  set  aside. 
In  referring  to  a  demurrer  to  the  evidence  in  the  same  case,  the 
court  said,  228  U.S.  at  pages  388-389,  33  S.Ct.  at  page  533: 
"  "*  *  *  and  the  admission  (of  facts  on  demurrer)  *  *  * 
must  be  of  the  facts,  and  not  merely  the  evidence  from 
which  their  existence  is  inferable.' 

"So  inclusive  is  the  rule  (that  the  facts  must  be  found  by  a 
verdict  of  the  jury)  that  even  in  cases  tried  to  a  jury  and 
verdict  rendered,  the  right  of  the  court  to  order  a  judgment 
upon  the  ground  that  the  plaintiff  has  made  no  case,  is  extremely 
limited.  *  *  *"  (Emphasis  the  Court's) 

Whether  or  not  the  presence  or  use  of  the  private  roadway 
legally  caused  or  gave  rise  to  the  accident  and  resultant  damage 
is  just  as  truly  a  fact  to  be  found  by  the  jury  as  was  the  fact  of 
the  validity  of  the  release  in  Guerrero. 
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The  language  of  Paragraph  6  does  not  meet  the  require- 
ments of  certainty  and  of  "crystal  clear"  language  nec- 
essary to  imposing  liability  upon  Western  as  a  non-com- 
pensated surety  and  hence  the  District  Judge  erred  in  im- 
posing liability  upon  Western  as  a  matter  of  law 

Appellant  does  not  assert  that  Paragraph  6  was  purposefully 
designed  as  a  trap  for  the  unwary;  appellant  does  assert  it  was, 
as  written,  in  fact,  such  a  trap. 

Since  the  agreement  was  one  which  appellant  was  in  reality 
forced  to  sign — either  that  or  withdraw  from  the  bidding — com- 
mon fairness  would  have  indicated  that  the  true  hazard  which 
Southern  Pacific  now  claims  Western  assumed,  should  have 
been  reasonably  clearly  stated.  The  contrary  is  the  fact. 

At  the  threshold  of  a  consideration  of  the  meaning  and  pur- 
pose of  Paragraph  6  the  understanding  of  the  reader  is  directed 
to,  first  the  cause  of  the  hazard,  the  subject  of  the  contractual 
indemnity,  which  is  stated  to  be  one  arising  "by  reason  of  the 
construction,  maintenance  and  use"  of  the  private  roadway. 

Next  the  reader  is  told  that  this  hazard  is  to  "the  operations 
of  Railroad."  What  operations?  The  expected,  normal,  lawful 
and  careful  operations,  for  since  the  facet  of  the  Railroad's 
involvement  in  the  crossing  use  is  here  directly  under  contractual 
consideration  in  fairness  and  for  clarity  and  precision  of  expres- 
sion, if  operation  of  the  railroad  other  than  normal  operation  is 
contemplated,  this  is  the  place  to  say  so.  If  Railroad  contemplated 
that  Western  should  knowingly  assume  responsibility  for  its 
sole  negligence,  if  such  an  obligation  was  to  appear  "crystal  clear" 
and  "beyond  peradventure  of  a  doubt"  here  was  the  place  for 
the  caveat. 

There  is  no  hint,  even,  of  this.  The  hazard  here  pointed  to 
arises  only  from  one  source,  the  construction  and  use  of  the 
roadway.  True,  it  is  to  the  operations  of  Railroad  but  it  is  to  the 
usual,  normal  and  careful  railroad  operations  which  are  pointed 
to  by  the  Railroad  as  the  source  which  should  be  of  concern  to 
the  indemnitor. 
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The  reader  is  then  led  through  a  confusing  mumbojumbo  of 
words  to  find  that  the  loss  governed  must  be  one  "caused  by  or 
arising  out  of  tlie  presence,  maintenance,  use  or  removal  of 
said  roadway." 

Then  follows,  almost  as  an  afterthought  and  as  of  really  no 
great  significance,  the  real  "hooker" — the  seemingly  innocuous 
"tail  to  the  kite"  as  deadly  as  the  tip  of  the  scorpion's  tail — 
"regardless  of  any  negligence  or  alleged  negligence  on  the  part 
of  any  employee  of  Railroad." 

What  language  of  the  paragraph  does  this  "regardless"  clause 
modify?  To  what  does  it  refer  back?  Certainly  not  "operations  of 
Railroad"  for  that  is  not  the  verb  of  the  sentence.  After  barkening 
back  to  principles  of  grammar  long  since  forgotten  but  refreshed 
by  "A  Writer's  Manual  and  Workbook"  (Paul  Kies,  F.  S.  Crofts 
&  Co.  (N.Y.) )  Chapter  13,  p.  79  et  seq.,  we  conclude  that  the 
phrase  "regardless  of  the  negligence  etc."  is  what  Mr.  Kies  would 
term  a  "squinting  modifier" — as  such  it  is  unclear  whether  it 
modifies  the  "save  harmless"  language  or  "arising  out  of  or 
caused  by"  language  of  Paragraph  6. 

If  the  save  harmless  (etc.)  language  of  the  agreement  modi- 
fies negligence  (but  not  sole  negligence?)  of  Railroad  then 
Western  is  liable  (barring  wanton  or  perhaps  sole  negligence 
of  Railroad).  But  if  it  modifies  the  second  clause  "caused  by 
or  arising  out  of"  then  it  is  inapplicable  to  the  negligence  of 
Railroad  in  the  operation  of  its  train  and  the  District  Judge 
erred  in  denying  Western's  Motion  for  Summary  Judgment 
based  upon  its  contention  that  the  indemnity  clause  did  not 
cover  the  loss  in  question  and  in  directing  a  verdict  against 
Western. 

The  mishmash  of  words  which  make  up  this  one  sentence  of 
Paragraph  6  is  demonstrated  if  we  parse  the  sentence. 

a.  Licensee  is  the  subject; 

b.  does  release  and  agree  is  the  compound  verb; 

c.  to  indemnify  and  save  is  a  compound  infinitive  object  of 
the  verb; 
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d.  Railroad  (x)  harmless  is  an  infinitive  phrase  object  of  the 
infinitive  to  indemnify; 

e.  and  save  harmless  is  the  predicate  adjective  of  the  under- 
stood infinitive  to  be; 

f.  hereby  is  an  adverb  modifying  the  verb; 

g.  in  consideration  of  the  exposure  to  hazard  of  the  operations 
of  Railroad,  are  four  escalated  prepositional  phrases  the 
total  of  which  modify  the  verb; 

h.  by  reason  of  construction,  maintenance,  or  use  of  said  road- 
way are  escalated  prepositional  phrases  modifying  exposure; 

i.  from  and  against  liability,  claims,  costs,  and  expenses  for 
loss  or  damage  to  property  of  either  party  hereto  or  of 
third  persons  are  escalated  and  compounded  prepositional 
phrases  modifying  harmless; 

].  and  for  injuries  to  or  deaths  of  Licensee,  agents,  employees, 
or  invitees  of  Railroad  comprise  the  final  escalated  part  of 
the  compounded  prepositional  phrase,  two-thirds  of  which 
had  already  been  completed  before  beginning  the  third 
and  last  part,  the  sum  total  of  which  modifies  harmless; 

k.  caused  by  or  arising  out  of  presence,  maintenance,  use,  or 
removal  of  said  roadway  are  participial  phrases  modifying 
the  objects  of  the  compounded  prepositional  phrases  men- 
tioned above; 

1.  regardless  of  any  negligence  or  alleged  negligence  on  the 
part  of  any  employee  of  Railroad  is  another  escalated  set  of 
prepositional  phrases  claimed  by  Railroad  to  go  back  to  the 
beginning  and  modify  harmless.  This  is  by  no  means  clear. 

This  indefiniteness  with  respect  to  what  the  last  set  of  prepo- 
sitional phrases  modifies  renders  the  paragraph  most  ambiguous. 
Due  to  the  mixed  up  grammatical  structure  of  Paragraph  6  it  is 
just  as  reasonable  to  conclude  that  the  negligence  on  the  part 
of  the  Railroad  which  is  the  subject  of  the  indemnity  is  negli- 
gence in  connection  with  its  obligations  related  to  the  use,  con- 
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stri/ction,  maintenance  and  removal  of  the  crossing  as  to  contend 
that  it  relates  back  to  the  beginning  of  the  sentence  and  embraces 
all  of  the  entire  paragraph  which  precedes  the  final  clause  of 
the  sentence. 

If  we  diagram  the  sentence  the  confusion  engendered  by  this 
"futuristic"  use  of  language  becomes  more  apparent.  (See  Ex.  2, 
Addendum).  In  this  diagram  the  phrase  '"regardless  of  etc."  is 
of  necessity  left  suspended  because  it  is  unclear  what  it  modifies. 

Appellant  contends  that  properly  construed,  the  indemnity 
agreement,  Paragraph  6,  indemnifies  the  Railroad  only  against 
the  negligence  of  Railroad  employees  in  the  discharge  of  its 
duties  as  to  the  construction,  maintenance  and  use  of  the  private 
roadway  resulting  in  property  damage  to  either  the  Railroad, 
appellant  or  third  persons  or  in  injury  or  death  to  the  agents, 
employees  and  invitees  of  Licensee-appellant  and  Railroad,  such 
negligence  being  occasioned,  caused  by  or  arising  out  of  the 
presence,  maintenance,  use  or  removal  of  said  roadway. 

It  does  not,  as  appellee  contends,  refer  to  the  sole  negligence 
of  Railroad  and  its  employees  in  the  running  of  its  trains,  some- 
thing entirely  beyond  the  control  and  foreseeability  of  Western. 

Even  if  it  be  concluded  that  it  is  equally  clear  that  the 
"regardless"  clause  may  modify  "save  harmless"  nonetheless  the 
District  Judge  erred  in  directing  a  verdict  since  the  Railroad 
had  not  demonstrated  by  crystal  clear  language  that  the  indemnity 
embraced  losses  proximately  caused  by  its  sole  or  contributory 
negligence.  The  best  way  to  characterize  this  type  of  prolix  and 
verbose  language  exemplified  by  Paragraph  6  is  "legal  tangle- 
foot." 

CONCLUSION 

We  respectfully  submit,  for  all  the  foregoing  reasons  the 
judgment  of  the  District  Court  should  be  reversed  with  instruc- 
tions (a)  To  dismiss  Count  Two  as  not  supporting  a  claim  for 
indemnity  against  a  non-compensated  surety  or,  in  any  any  event 
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(b)  to  grant  appellant  a  new  trial  both  as  to  the  complaint  of 
appellee  and  as  to  the  counterclaim  of  appellant. 

Respectfully  submitted, 

JENNINGS,  STROUS, 
SALMON  &  TRASK 
and  CHARLES  ESSER 
SNELL  &  WILMER 

By  Mark  Wilmer 

Attorneys  for  Counterclaimant- 
Appellant  and  Defendant- 
Appellant  Western 
Construrtors,  Inc. 
400  Security  Building 
Phoenix,  Arizona  85004 

I  certify  that,  in  connection  with  the  preparation  of  this 
brief,  I  have  examined  Rules  18  and  19  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in  my 
opinion,  the  foregoing  brief  is  in  full  compliance  with  those 
rules. 
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STATEMENT  OF  THE  CASE 

Tn  19()3  tlie  Ari/.ona  lli^c:lnvay  Department  of  the  State  of 
xVrizona  was  enga,i2:ed  in  construction  \vork  upon  a  higlnvay 
in  close  proximity  to  and  generally  paralleling  the  main  line 
of  Appellee's  railroad.  Contractors  proposing  to  iiid  upon 
the  Nvork  were  advised  by  the  State  that  a  private  railroad 
crossing  would  be  made  available  to  contractors  so  that 
earth  could  be  moved  from  the  opposite  side  of  the  railroad 
right-of-way  to  the  construction  site,  since  this  was  to  be 


the  .source  of  earth  necessary  to  build  up  the  ^rade  of  the 
liighway.  Tlie  State  further  advised  contractors  that  the 
railroad  company's  formal  approval  of  such  a  crossing  was 
anticipated  but  that  the  railroad  company  would  require 
that  the  contractor  enter  into  an  agreement  with  the  com- 
])any  covering  the  crossing.  (R.T.  91-105)  As  a  matter  of 
interest  but  not  of  material  importance,  the  area  where  the 
earth  was  to  be  taken  from  could  be  physically  reached  by 
means  other  than  crossing  the  railroad  tracks,  namely,  by 
using  a  railroad  overpass  adjacent  to  the  area.  (Ex.  5) 

Appellant,  Western  Constructors,  Inc.,  was  the  success- 
ful bidder  for  this  project  and  it  executed  the  Private 
Roadway  Agreement  over  which  this  lawsuit  arose.  (Ex. 
4)  The  Agreement  contains  this  provision :  "In  considera- 
tion of  the  exposure  to  hazard  of  the  operations  of  railroad 
by  reason  of  the  construction,  maintenance  and  use  of  said 
roadAvay,  licensee  does  hereby  release  and  agree  to  in- 
demnify and  save  railroad  harmless  from  and  against  all 
liability,  claims,  costs  and  expenses  for  loss  of  or  damage 
to  property  of  either  party  hereto  or  of  third  persons,  and 
for  injuries  to  or  deaths  of  licensee  or  the  agents,  employees 
or  invitees  of  licensee  or  third  persons  or  the  employees 
of  railroad  caused  by  or  arising  out  of  the  presence,  mainte- 
nance, use  or  removal  of  said  roadway,  regardless  of  any 
negligence  or  alleged  negligence  on  the  part  of  any  em- 
ployee of  railroad." 

Other  pertinent  provisions  of  said  Private  Roadway 
Agreement  are: 

Clause  3.  All  vehicles  shall  come  to  a  complete  stop 
before  crossing  the  tracks  at  the  above  location,  and 
shall  not  proceed  across  said  tracks  until  it  has  been 
ascertained  that  it  is  safe  to  do  so.  Licensee  shall  not 
obstruct,  or  interfere  with,  the  passage  of  railroad's 
trains. 
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CMaii.se  11.  liiccnscc,  a1  licensee's  expense,  sliall  pio- 
vide  a  coin))etent  flagman  satisfaetory  to  lailroad  for 
the  conliol  of  veliiciiiai-  traffic  wliijc  saifl  roatlway  iw 
being  used  by  licensee. 

Clause  111.  Railroad,  for  and  on  behalf  of  licensee, 
shall  |)rovide  the  necessaiy  labor  and  inaU'rials  foi-  and 
shall:  (a)  install  a  signal  indicatoi-,  together  with  the 
necessary  appurtenances,  in  tiu;  ai)pr(»\iiiiat<'  location 
indicated  on  said  [jrint;  said  indicator  being  recpiired 
as  an  ade(|uate  warning  device  for  licensee's  flagman 
at  said  roadway  of  api)roaching  railroad  trains. 

Pursuant  to  the  Agi'eement  the  railroad  crossing  in  (jues- 
tion  was  provided,  together  with  a  flagman  for  the  control 
of  veliicular  traffic  employed  by  Western,  and  together  witli 
a  signal  indicator  at  the  crossing  to  indicate  when  and 
from  what  direction  a  train  was  approaching.  In  addition 
to  these  safeguards  there  was  another  mechanical  safety 
device  installed  at  the  crossing.  This  was  a  switch  which 
would  activate  the  railroad  block  signal  located  half  a  mile 
east  of  this  crossing.  By  activating  this  signal  any  train 
approaching  from  the  east  could  be  warned  to  stop.  (K.T. 
13S-U1,152) 

This  was  the  indemnity  Agreement  exacted  by  the  rail- 
road in  consideration  of  the  hazard  created  by  the  existence 
and  use  of  the  crossing,  and  these  were  the  precautions 
taken  by  the  railroad  to  guard  against  accidents. 

This  was  the  railroad's  main  line  and  numerous  trains 
used  it  each  day  at  all  hours.  Its  trains  custonuiriiy  operated 
in  this  area  at  65  miles  per  hour.  (R.T.  137,  138)  The  train 
involved  in  the  collision  that  is  the  subject  of  this  lawsuit 
was  traveling  about  Go  miles  per  hour  as  it  api)roached  the 
crossing.  (R.T.  337) 
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On  one  or  more  occasions  prior  to  the  accident  the  rail 
road  engineer  had  observed  Western's  veliicles  crossing  too 
close  (he  deemed)  in  front  of  his  train  as  he  was  approach 
ing,  and  he  reported  his  concern  to  his  suj)eriors.  (R.T. 
329-335)  The  railroad,  in  turn,  complained  to  Western  that 
its  drivers  were  not  stopping  their  vehicles  at  the  crossing. 
(R.T.  414,  415) 

On  October  24,  1963  a  collision  occurred  at  said  crossing 
between  a  westbound  80-car  freight  train  and  one  of  West- 
ern's carryalls  driven  by  Harold  Kness  which  had  stalled 
afoul  of  the  crossing.  The  collision  resulted  in  derailment 
of  the  train  and  monumental  damages.  The  facts  inunedi- 
ately  surrounding  the  collision,  taking  the  evidence  most 
favorable  to  Western  where  there  was  any  conflict  therein, 
are  as  follows : 

Avila  was  Western's  flagman  at  the  crossing;  it  was  his 
job  to  watch  for  trains.  (R.T.  202-239)  It  was  his  job  to 
watch  the  mechanical  indicator  which  would  indicate  when 
and  from  w^hat  direction  a  train  was  approaching.  (R.T. 
205,  206,  222)  It  was  his  job  to  throw  the  switch  that  con 
trolled  the  railroad  block  signals  half  a  mile  away,  to  stop 
a  train  if  necessary.  (R.T.  224,  225)  It  was  his  job  to  eon 
trol  Western's  vehicles  at  the  crossing.  (R.T.  221-224) 
Avila  saw  the  train  coming  from  the  east  when  it  was  over 
a  mile  and  a  half  away,  at  which  time  he  gave  Kness  per 
mission  to  negotiate  the  crossing.  (R.T.  206,  212, 124)  Kness 
proceeded  to  do  so  and  as  his  carryall  came  up  onto  the 
tracks  the  engine  quit.  (R.T.  125,  126)  At  this  i)oint  the 
train  was  a  mile  to  a  mile  and  a  half  away.  (R.T.  127,  128) 
Kness  threw  the  engine  into  neutral  gear,  pumped  the 
accelerator  to  try  to  keep  it  alive  but  it  failed  and  he  jumped 
off  to  try  to  push  it  on  over  the  tracks,  yelling  to  Avila  to 
help  him.  (R.T.  12S,  166,  167)  When  Avila  saw  the  carryall 
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slaHiii/^^  his  f'lrsl  impulse  was  in  tlir(»\v  tlic  Itlrx-k  Ki^rial 
Hwitcli  but  instead  lie  responded  to  Kness'  call  for  help. 
(Il.T.  214)  The  carryall  continued  to  roll  until  it  was  alnK)st 
dear  of  the  crossing'.  {U.T.  Hi?)  At  or  about  the  time  it 
stop|>ed  rolling;,  both  Kness  and  Avila  looked  up  and  notieed 
that  one  of  tlie  headli^dits  of  the  train  was  red.  (  K/F.  isd- 
ISi),  2.'>4)  At  this  point  the  train  was  neai-  the  block  sif^Mial 
half  a  mile  away.  (\i.T.  1(1!),  21H)  Avila  and  Kness  aban- 
doned their  futile  efforts  to  j)ush  the  carryall  clear  of  the 
crossiiii;-  and  (led  lor  llieir  own  safety.  The  significance  of 
the  red  headlight  on  the  train  is  this:  Under  ordinary  con- 
ditions the  headlight  is  wliite  ])ut  wlien  the  train  brakes 
are  ])ut  in  emergency  this  light  turns  red  automatically. 
{R.T.  405,  400)  Other  than  ai)plying  the  brakes  there  was 
nothing  more  that  the  train  operators  could  do  except  blow 
the  whistle  and  ring  the  bell,  which  they  were  doing.  (R.T. 
205,  2()7,  33(1)  To  the  operator  of  the  train  the  carryall  first 
a])peared  to  stall  on  the  tracks,  then  start  up  again  and 
stall  a  second  time,  almost  in  the  clear.  When  it  first  came 
ui)on  the  tracks  and  ajjpeared  to  stall,  the  engineer  made  a 
s<'rvice  api)lication  of  the  train  brakes,  then  when  the  carry- 
all stopped  finally  the  engineer  placed  the  train  in  full 
emergency.  (R.T.  322-412)  The  distances  at  which  these 
events  occurred  may  be  in  some  conflict  insofar  as  the 
testimony  of  the  engineer  is  concerned,  inasmuch  as  he  cor- 
rected his  original  estimates.  These  were  based  upon  how 
far  away  he  thought  certain  landmarks  were  from  the  cross- 
ing. Later,  ui)on  actual  measurement  of  the  distance  from 
th(>  crossing  to  the  landmarks,  he  corrected  his  estimates. 


His  estimates  of  tlie  distances  involved  are  compared  as 
follows : 


B.     Trial  Testimony 

First  saw  the  carryall  approa fil- 
ing; crossinjT  when  train  was  op- 
posite water  tanks  (R.T.  357), 
which  prove  to  be  one  and  a 
half  miles  away.  (R.T.  347, 348) 

When  the  train  was  about  three- 
fourths  of  a  mile  away  the  car- 
ryall appeared  to  stop  on  the 
crossing.  (R.T.  359) 


Upon  actual  measurement  the 
old  depot  building  is  one-half 
mile  away.  (R.T.  409,  374,  375) 


A.     By  Deposition  or  Affidavit 

(1)  Fir.st  saw  the  carryall 
approaching  the  crossing 
when  the  train  was  ap- 
proximately one-half  mile 
away.   (R.T.  381) 

(2)  When  the  train  was  ap- 
proximately half  a  mile  or 
600  or  700  yards  away  the 
carryall  appeared  to  stop 
on  the  crossing.  (R.T.  372, 
385,  388) 

(3)  The  carryall  stopped  fi- 
nally and  the  train  was 
placed  in  emergency  when 
opposite  the  old  depot 
building  300  yards  away. 
(R.T.  373,  408) 


The  testimony  of  the  two  other  train  crewmen,  Brothers, 
the  fireman,  and  Ameling,  the  head  brakeman,  was  that  the 
train  was  placed  in  emergency  half  a  mile  to  three-quarters 
of  a  mile  away.  (R.T.  276,  277,  303)  All  of  the  evidence 
showed  that  it  Avoiild  have  taken  a  mile  to  a  mile  and  a  half 
to  stop  this  train  in  emergency.  (R.T.  28(),  304,  408)  After 
the  train  was  placed  in  emergency  all  three  train  crewmen 
hit  the  deck  for  their  own  safety  in  view  of  the  impending 
collision.  All  four  engines  and  many  of  the  cars  behind 
them  derailed.  The  highway  overpass  structure  loomed 
directly  ahead  beyond  the  crossing  but  fortunately  the 
engines  needled  their  way  through  the  aperture.  The  cars 
behind  them  were  not  so  fortunate  and  stacked  up  against 
the  overpass.  Fortunately  this  was  a  freight  train. 

The  speed  tape  recording  (Ex.  V),  to  which  Appellant's 
brief  refers,  is  only  evidence  that  at  the  moment  of  imi)act 
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llic  t  Iain's  s|i(mm]  liad  onix  rcdiicfd  In  ahoiif  '»0  iiiiN'^  jcr 
lioiir.  It  (l(»<'s  not  iJiiKc  tlu;  inlVrenct;  suKK^istcd  by  Appj'l- 
lant  thai  tlic  hiakcs  weren't  aijplifd  until  at  or  just  iiniiie- 
diatcly  hd'orc  tli<'  collision.  Tlic  siKiiiru'ancc  of  the  red  liead- 
lii;ht  seen  h\-  Avila  an<l  Kncss  (Westej-n's  own  eniployeeH 
and  witnesses)  when  the  I  rain  was  lialf  a  niih-  away  proves 
that  th(!  brakes  were  on  then  and  proliibits  any  sueli  inf^r- 
onco.  It  must  be  reineinlK'red  that  this  was  an  8()-car  freight 
train,  h)ade(l  with  merchandise,  powered  by  four  locomo- 
tives, f^olnp;  ().')  miles  jxt  hour,  and  that  it  takr-s  uj)  to  a  mile 
and  a  half  to  sto])  such  a  train.  Under  the  circumstances  the 
only  permissible  inference  raised  by  the  speed  tai)e  is  that 
during  approximately  the  first  half  mile  of  brake  ai)])lica- 
tion  the  train's  inertia  was  not  yet  overcome  and  its  speed 
not  much  affected. 

The  trial  couit  directed  a  verdict  in  favor  of  A])pellee 
and  entered  jud*j:ment  establishing  Appellant's  liability 
under  the  indemnity  agreement  of  the  parties  for  damages 
sustained  by  Appellee.  The  basis  for  the  court's  judgment 
was  that  the  indenmity  Agreement  applied  and  that  there 
was  insufficient  evidence  of  wanton  negligence  to  support 
Appellant's  defense. 

Appellant  raises  two  (piestions  basically: 

(A)  Appellant  claims  there  was  sufficient  evidence  of 
wanton  negligence  on  the  part  of  Appellee  to  go  to  the  jury 
for  determination. 

(B)  The  indenmity  Agreement  is  equivocal  and  ambigu- 
ous, and  properly  construed,  did  not  indenmify  Appellee 
against  the  losses  incurred  in  this  accident. 

ARGUMENT 
There  Was  No  Evidence  of  Wanton  Negligence 

It  is  to  be  conceded  that  if  there  was  evidence  of  wanton 
negligence  on  the  ])art  of  Appellee,  determination  of  the 
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case  slioukl  liave  been  left  to  the  jury,  because  the  District 
Judge  properly  held  that  the  indeiimity  Agreement  would 
not  be  enforceable  upon  public  policy  grounds  if  wanton 
negligence  was  involved.  But,  we  submit,  the  District  Judge 
properly  found  there  was  insufficient  evidence  of  any 
wanton  negligence  on  the  part  of  Appellee  to  justify  sub- 
mitting the  matter  to  the  jury. 

Appellant  cites  S.P.  v.  Barnes  (Arizona  Court  of  Civil 
Appeals,  Div.  2,  June  17,  196G)  and  Alires  v.  S.P.,  93  Ariz. 
97,  378  P.2d  913  (1963)  as  support  for  its  argmnent  that 
evidence  of  wanton  negligence  existed.  Those  cases  are 
clearly  no  parallel  to  the  one  at  bar;  they  both  involved 
heavily-traveled  public  crossings,  where  there  was  no  flag- 
man and  no  mechanical  w^arning  devices.  The  case  at  bar 
involves  a  private  road  crossing,  where  a  nmnber  of  special 
safeguards  were  provided ;  there  was  a  flagman ;  there  was 
a  mechanical  indicator  affording  advance  w^arning  of  a 
train's  approach;  and  there  was  a  special  switch  for  con- 
trolling the  railroad  block  signals  by  which  oncoming  trains 
are  governed. 

The  Alires  case  is  clearly  distinguishable  on  other  facts; 
that  accident  occurred  at  night;  it  occurred  within  the  city 
limits;  there  were  obstructions  to  the  motorist's  view;  and 
the  train  was  going  79  miles  per  hour. 

The  Barnes  case  is  also  distinguishable  on  other  facts. 

There  was  evidence  the  train  was  going  80  miles  per  hour. 
There  were  obstructions  to  the  view.  The  accident  occurred 
at  night,  and  in  the  environs  of  a  populous  city,  Tucson.  The 
court  pointed  out  that  the  crossing  was  more  heavily  trav- 
eled than  in  Alires. 

In  the  case  at  bar,  none  of  these  factors  was  present ;  the 
accident  did  not  occur  at  night;  there  was  no  city  (large  or 
small)  even  in  sight;  and  there  were  no  obstructions  to  the 
view. 
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Tlic  cited  casr  of  Hnjan  v.  S.I'.,  7!)  Ariz.  253,  28G  P.2d 
7H1  (l!)r)r))  is  also  clearly  inapplicable.  'IMiat  ca.se  involved 
iriakin^  a  "(lyin^^  swifcli"  of  iiJili^^liled  TreiKl't  cars  (without, 
brakes  and  out  of  control)  at  ni^dit,  and  without  warninj^ 
si;.:;nals  or  (laKHH'n,  bein^  kicked  over  a  public  crossinf? 
downtown  in  the  City  of  IMioenix. 

We  must  |)ause  lieic  to  ol)serve  that  it  was  obviously  the 
intent  of  the  Private  Koadway  Agreement,  witii  the  safe- 
guards and  warning  devices  provided,  that  the  railroad 
coni|)any\s  tiains  would  be  able  to  o|)erate  as  before,  when 
there  was  no  private  crossinj^.  The  crossing  was  clearly  of 
no  benefit  to  the  railroad  company.  It  was  under  no  obliga- 
tion to  provide  such  a  crossing.  It  was  purely  an  acconi- 
niodation. 

We  turn  now  to  the  definition  of  the  term  "wanton  negli- 
gence", in  order  to  review  the  District  Judge's  decision  that 
evidence  tiiereof  was  insulficient  in  this  case  to  create  an 
issue  for  the  jury. 

Before  tlie  introduction  of  evidence  in  the  case,  the  Dis- 
trict Judg(>  gave  the  following  definition  of  Manton  negli- 
gence to  the  jury: 

"The  word  'wanton'  as  used,  as  I  will  use  it  in  the 
instructions  T  will  give  you,  indicates  a  reckless  disre- 
gard of  the  rights  of  others,  or  a  reckless  indifference 
to  the  results. 

In  this  connection,  1  instruct  you  that  by  a  reckless 
disregard  for  the  rights  of  others,  or  reckless  indiffer- 
ence to  results,  as  those  words  have  just  been  used,  is 
meant  the  intentional  doing,  an  intentional  doing  of  an 
act,  or  the  failure  to  do  an  act  which  it  was  the  duty  of 
the  defendant  to  do,  with  knowledge  on  his  part  or  its 
part,  or  reason  to  have  knowledge  of  facts  which  would 
lead  a  reasonable  man  to  realize  that  his  conduct  not 
only  created  an  unreasonable  risk  of  bodily  harm  to 
people  on  this  railroad,  on  this  track,  or  on  the  private 
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roadway,  but  also  a  liigli  degree  of  probability  tliat 
substantial  harm  would  result  to  such  persons."  (42) 

The  foregoing  was  taken  from  Instruction  No.  IG  of  the 
Arizona  Uniform  Jury  Instructions  (R.T.  34).  That  it  is  a 
proper  definition  is  evidenced  by  Butane  Corp.  v.  Kirhy,  66 
Ariz.  272,  187  P.2d  325;  Barry  v.  S.P.  Co.,  64  Ariz.  116,  166 
P.2d  825;  and  Scott  v.  Scott,  75  Ariz.  116,  252  P.2d  571,  575, 
wherein  the  court  said  "wanton  negligence  is  highly  potent, 
and  when  it  is  present  it  fairly  proclaims  itself  in  no  uncer- 
tain terms.  It  is  in  the  air,  so  to  speak.  It  is  flagrant  and 
evinces  a  lawless  and  destructive  spirit". 

With  the  above  definition  in  mind,  can  it  be  said  that  the 
conduct  of  Appellee  or  its  employees  was  wanton,  assuming 
arguendo  that  it  ^vas  negligent  at  all? 

Notwithstanding  Appellant's  play  upon  the  testimony,  the 
facts  are  quite  simple.  Unless  one  Avants  to  ignore  the 
uncontradicted  evidence  and  believe  that  the  train  operators 
were  suicide-bent,  one  must  find  and  conclude  that  they  put 
the  train  in  emergency  at  a  time  they  thought  that  there  was 
a  necessity  for  doing  so.  Now  if  Appellant  wants  to  quarrel 
with  whether  the  brakes  should  have  been  applied  three- 
fourths  of  a  mile  away  instead  of  one-half  mile  away,  that  is 
purely  a  matter  of  judgment  and  at  most  would  bear  on  the 
question  of  simple  negligence  only.  In  Butane  Corp.  v. 
Kirhy,  supra,  the  court  said: 

''Although  conduct  to  be  reckless  must  be  negligent 
in  that  it  is  unreasonable,  it  must  be  something  more 
than  negligent.  It  must  not  only  be  unreasonable,  but 
it  must  contain  a  risk  of  harm  to  others  in  excess  of 
that  necessary  to  make  the  conduct  unreasonable,  and 
therefore,  negligent.  It  must  involve  an  easily  percepti- 
ble danger  of  substantial  bodily  harm  or  death  and  the 
chance  that  it  will  so  result  must  be  great." 


Ill  any  case,  flicic  is  no  cvidfrH'c  Id  sliow  that  the  train  (.-ould 
liavc  been  slojjpcd  hy  a|i|)lyiii^  the  brakes  tin-  iiiorncnt  that 
I  lie  carryall  wcnl  omIo  llic  tracks  and  stalled,  under  any 
inlerpretalion  of  liic  tcsliiiiony. 

A|»|)r|lan1  su^^ests  llial  en^nnccr  llcndcison  was  wanton 
in  ai)j)i"<)achin^^  this  crossing  at  over  (iO  miles  {)er  hour  in 
view  oi'  his  j)revious  experiences  with  carryalls  crossing  too 
close  in  front  of  his  tiains.  This  accident  was  not  caused  l)y 
a  vehicle  crossing  too  close  in  I'ront  of  tli<'  train.  If  it  had 
not  stalled  it  would  have  crossed  wiicn  tiic  train  was  over  a 
niilo  away.  Moi'eover,  why  shoukhi't  engineer  llen(UM-son 
have  continued  to  operate  his  trains  at  00-05  inih*s  per  liour, 
as  was  custonuiry  and  allowa1)le?  lie  liad  duly  re])orted  his 
ohsei'vation  and  concci'n  to  the  ("oiii|)any.  and  it  in  turn  reg- 
istered some  comi)lai?it  with  Western.  Why  should  h<'  he 
recpiired  to  assume  tiiat  careless  driving  would  take  place 
at  the  crossing  on  the  day  of  the  accident?  As  a  matter  of 
fact,  such  did  not  take  place.  So  the  argument  is  at  most 
academic,  and  if  it  had  any  merit  to  it,  it  would  concern  at 
best  only  simple  negligence.  Besides,  if  a  motorist  is  in  the 
habit  of  coming  too  close  to  a  train  at  05  miles  per  hour, 
what  is  to  prevent  him  from  coming  too  close  at  30  miles 
})er  hour?  In  either  situation  the  locomotive  engineer  has  no 
control  over  such  a  situation,  regardless  of  his  speed,  unless 
he  brings  his  train  to  a  com])lete  stop  at  the  crossing  every 
time.  Such  was  never  intended  by  the  Agreement. 

Appellant  also  argues  that  there  is  evidence  to  indi- 
cate that  engineer  Henderson  was  not  keeping  a  proi)er 
lookout  ahead.  There  is  no  such  evidence.  The  fact  that  there 
was  some  variance  between  Henderson's  account  of  the 
movements  of  the  vehicle  at  the  crossing  and  Kness'  account 
of  same,  is  no  inference  that  Henderson  was  not  looking.  He 
descrihed  what  he  saw,  as  it  appeared  to  him  from  a  consid- 
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erable  distance  away.  Ilis  remark  of  concern  to  the  fireman 
when  he  saw  the  carryall  apj^roacli  the  crossing  from  over 
one-half  mile  away,  "I  hope  he  stops"  (R.T.  292,  293) ;  his 
sounding  of  the  whistle  and  ringing  of  the  bell;  and  his 
placement  of  the  train  in  emergency  half  a  mile  away;  these 
are  undisputable  facts  which  prove  Henderson  was  main- 
taining a  lookout.  Moreover,  failure  to  keep  a  proper  look- 
out would  not  amount  to  wanton  negligence,  for  there  was 
no  reason  to  anticipate  that  a  vehicle  would  stall  on  the 
tracks.  None  had  ever  stalled  before.  Particularly  in  view  of 
all  the  precautions  and  warning  devices  which  had  been 
provided  for  the  protection  of  this  crossing  so  as  to  ensure 
the  right  of  way  and  safety  of  Appellee's  trains,  the  oper- 
ators of  the  train  had  no  reason  to  anticipate  that  the 
crossing  would  be  obstructed.  Furthermore,  we  take  the 
position  that  because  of  such  precautions  and  right  of  way 
preserved  by  the  Agreement,  the  railroad  company  had  a 
right  to  operate  its  trains  by  remote  control  if  it  so  desired, 
without  any  lookout.  So  we  do  not  concede  for  a  moment 
that  there  is  even  any  evidence  of  simple  negligence,  al- 
though we  need  not  go  that  far  to  support  the  District 
Judge's  ruling. 

In  conclusion,  we  come  back  to  the  testimony  of  Kness, 
Western's  carryall  operator,  for  conclusive  proof  that  Ap- 
pellee was  not  guilty  of  wanton  negligence.  Remember  that 
when  his  machine  started  to  go  upon  the  crossing  the  train 
was  then  only  a  mile  or  better  away.  And  remember  that 
it  takes  from  one  to  one  and  a  half  miles  to  stop  this  train. 
There  was  no  reason  to  place  it  in  emergency  at  this  point, 
because  Kness'  machine  was  still  moving,  and  anyway, 
whether  the  train  could  have  stopped  in  that  distance  would 
be  sheer  conjecture.  The  carryall  continued  to  roll  until 
it  was  almost  entirely  in  the  clear.  When  it  stop])ed  and 
could  go  no  further  Kness  looked  up  and  saw  the  red  head- 


li^^lii.  Tliis  iiicans  llutl  llx-  cincrKciu-y  hrakcs  \\v.H'  <>u  n\ 
llial  tiiiic.  NMic  I  rain  was  then  (tin-  lialf  mile  awjiy.  Tln'sc 
aic  (lie  cold  I'acts.  Tlioy  do  not  fvincc  any  lawless  ami 
dcsl  I  iiclivc  spirit  on  tbfi  pari  of  anyone,  h-ast  of  all  the 
o|)('iators  ol"  IIk'  train.  In  our  opinion  tlicsc  facts  do  not 
even  constitute  evidence  (tf  simple  negligence.  Tliei"*-  is 
insuflicient  evidence  to  indicate  that  tliere  was  any  p(»s- 
si))ility  of  avoidint^  the  (Mtllision  even  when  tlie  carryall 
(ii'st  went  onto  the  crossing,  much  less  afterw  ai-ds  \\  hen 
it  stopped.  And  even  if  tlieic  wci'e  such  a  possiliilit\-,  failure 
to  tala;  advantage  of  it  at  that  time  would  onl\  lie  an  error 
of  judgment — not  wanton  negligence. 

Tliere  was  notliing  for  the  jury  to  tiy,  and  tlu-  district 
.ludge  properly  directed  a  verdict  for  Apjiellee. 

The  Collision  Wcs  Caused  by  or  Arose  Ouf  of  the  Presence,  Main- 
tenance, Use  or  Removal  of  Said  Roadway 

The  indemnity  Agreement  is  unequivocal  and  unambigu- 
ous. Tt  ])lainly  ])rovides  indenmity  for  any  loss  to  Appellee 
"caused  by  or  arising  out  of  the  presence,  maintenance, 
use  or  removal  of  said  roadway,  regardless  of  any  negli- 
gence or  alleged  negligence  on  the  part  of  any  employee  of 
Railroad".  The  above  indemnifying  clause  even  commences 
by  stating  why,  viz:  ''lu  consideration  of  the  exposure  to 
hazard  of  the  operations  of  Railroad  by  reason  of  the  con- 
struction, maintenance  and  use  of  said  roadway,  *  *  *" 

The  unmistakable  intent  of  the  Agreement  is  further 
manifested  by  these  additional  ]irovisions:  That  Aj)pellant 
"shall  not  obstruct,  or  interfere  wdth,  the  passage  of  Rail- 
road's trains"  (Clause  3);  and  that  Appellant  shall  carry 
insurance  covering  its  liability  under  the  contract,  with 
limits  of  not  less  than  $250,000  property  damage  (Clause 
22). 
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Appellant's  argument  that  the  collision  and  resultin^^ 
damages  to  Appellee  were  proximately  caused  by  the  negli- 
gence of  Appellee  and,  therefore,  were  not  "caused  by  or 
arising  out  of  the  presence,  maintenance,  use  or  removal 
of  said  roadway"  is  Avholly  without  merit.  The  courts  have 
universally  held  that  the  term  "arise  out  of"  or  "arising 
out  of"  is  not  to  be  confused  with  proximate  cause.  In 
other  words,  it  is  clear  that,  from  the  standpoint  of  negli- 
gence law,  the  negligent  manner  (if  any)  of  operating  Ap- 
pellee's train  could  be  deemed  to  be  the  proximate  cause 
of  the  collision  without  negating  the  fact  that  the  collision 
was  caused  by  or  arose  out  of  the  presence,  maintenance  or 
use  of  the  private  roadway.  In  Schmidt  v.  Utilities  Ins.  Co., 
182  S.W.2d  181,  154  A.L.E.  1088  (Mo.  1944),  the  court  said 
that  the  M'ords  "arising  out  of"  were  ordinarily  understood 
to  mean  "originating  from"  or  "having  its  origin  in",  "grow- 
ing out  of"  or  "flowing  from".  The  court  also  said : 

"The  policy,  by  its  terms,  does  not  require  a  finding 
that  the  injury  to  respondent  was  directly  and  proxi- 
mately caused  by  the  use  of  the  automobile,  or  caused 
by  the  automobile  itself,  or  that  the  injury  occurred 
while  the  automobile  w^as  in  motion  or  operation.  *  *  * 
We  must  hold  that  the  policy  in  suit  does  not  require 
that  the  injury  be  the  direct  and  proximate  result,  in 
any  strict  legal  sense  of  that  term,  of  the  use  of  the 
automobile  covered  by  the  ijolicy." 

In  Manufacturers  Cas.  Ins.  Co.  v.  Goodville  Mut.  Cas.  Co., 
170  A.2d  571  (Pa.  1961),  the  court  said  that  "arising  out  of" 
means  causally  connected  with,  not  proximately  caused  by, 
and  that  a  "but  for"  causation,  that  is,  a  cause  and  result 
relationship,  is  enough  to  satisfy  the  provision  of  the  policy. 

In  the  case  of  Merchants  Co.  v.  Hartford  Accident  & 
Indemnity  Co.,  188  So.  571  (Miss.  1939),  where  the  injury 
was  caused  by  poles  negligently  left  in  the  road  after  the 
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covered  veliiele  IijhI  been  e\t  rieah'fl   fioiii  a  diteli  aiwl  lia«] 

(leparled,  tlio  court  said : 

"Our  conclusion,  under  a  policy  such  as  is  here  he- 
fore  us,  is  that  whore  a  dangerous  situation  causing 
injury  is  one  which  arose  out  of  or  liad  its  source  in, 
the  use  or  o])e)ation  of  the  automobile,  tlie  chain  of 
responsibility  must  be  deemed  to  ])ossess  the  requisite 
articulation  with  the  use  or  oi)eration  until  broken  by 
the  intervention  of  some  event  which  has  no  direct  or 
substantial  relation  to  the  use  or  operation,— which  is 
to  say,  that  the  event  which  breaks  the  chain,  and 
which,  therefore,  would  exclude  liability  under  the  auto- 
mobile i)olicy,  must  be  an  event  which  bears  no  direct 
or  substantial  relation  to  the  use  or  operation;  and 
until  an  event  of  the  latter  nature  trans])ires,  the  lia- 
bility under  the  policy  exists." 

In  the  case  of  Eastern  Trans.  Co.  v.  Liberty  Mutual  Cas. 
Co.,  144  A.2d  911  (N.IL  1958),  in  which  the  cpiestion  was 
whether  or  not  an  accident  arose  out  of  the  permitted  use  of 
the  insured  vehicle,  the  court  said: 

"The  Liberty  })olicy  does  not  re(|uire  a  fmdin,i>:  that 
the  injury  to  Bundy  \vas  directly  and  proximately 
caused  by  the  use  of  the  Emerson  vehicle  but  only  that 
the  injuri<^s  were  caused  by  accident  'arising:  out  of  the 
ownership,  maintenance  or  use  of  the  automobile.'  " 

In  the  case  of  Avery  v.  American  Automobile  Ins.  Co., 
IGG  S.AV.  2d  471  (Mo.  1942),  the  policy  covered  injuries 
caused  by  equipment  rented  or  leased  by  the  assured.  A  per- 
son was  injured  by  a  pump  (a  piece  of  equipment  rented  or 
leased  by  the  assured),  wlien  skids,  on  which  it  was  being 
lowered,  gave  way.  The  court  recognized  that  the  defective 
skid  was  the  proximate  cause  of  the  pump's  fall,  rather  than 
any  defect  in  the  pump.  The  court,  nevertheless,  held  that 
the  injury  was  "caused  by"  the  leased  equipment  within  the 
provisions  of  the  policy.  Note  also,  Red  Ball  Motor  Freight 


16 
V.  Employers  Mutual  LiahilUy  Ins.  Co.,  189  F.2d  374  (5th 
Cir.  1951)   and  American  Automobile  Ins.  Co.  v.  Master 
Bldg.  Supply  &  Lhr.  Co.,  179  F.  Supp.  699. 

In  the  case  at  bar,  it  cannot  be  reasonably  contended  that 
the  collision  did  not  arise  out  of  the  use  of  the  private  road- 
way by  Appellant.  Obviously,  the  collision  would  not  have 
occurred  but  for  the  presence  of  the  carryall  upon  the  pri- 
vate roadwaj'.  Whether  or  not  the  collision  was  proximately 
caused  by  the  operation  of  the  carryall,  by  the  operation  of 
the  train,  or  by  both  is  inniiaterial.  The  hazard  against 
which  Appellee  desired  protection  by  the  Private  Koadway 
Agreement  was  the  hazard  created  by  the  presence  of  large 
earth-moving  equipment  on  its  railroad  track.  And,  it  was 
the  presence  of  such  equipment  on  the  track  which  gave  rise 
to  the  collision. 

All  of  the  cases  cited  by  Appellant  are  distinguishable  or 
simply  inapplicable.  Cases  are  cited  involving  indemnity 
agreements  which  were  held  too  general  and  indefinite; 
such  is  not  the  case  here.  Other  cases  are  cited  on  the  sub- 
ject of  proximate  cause ;  these  also  are  inapplicable. 

The  plain,  obvious  fact  in  this  case  is  that  the  collision 
would  not  have  occurred  had  not  ApiDellant's  vehicle  stopped 
or  stalled  upon  the  railroad  tracks  of  the  private  roadway 
in  question.  So  long  as  that  fact  is  true,  the  alleged  negligent 
handling  of  the  train  is  absolutely  immaterial,  because  of 
the  terms  of  the  indemnity  Agreement. 

The  railroad  company  was  under  no  obligation  to  Appel- 
lant to  permit  it  to  cross  the  tracks.  Absent  any  crossing  of 
the  tracks  by  Appellant,  Appellee  would  be  subjected  to  no 
hazard  whatsoever.  In  giving  Appellant  permission  to  cross 
its  tracks.  Appellee  received  absolutely  no  benefit.  All  it  did 
was  accommodate  Appellant,  thereby  obviously  incurring  a 
great  hazard  to  itself.  This  was  the  reason  for  the  indemnity 
Agreement.  And  the  very  hazard  contemplated  materialized 
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wlicii  Apiicllanl's  stalled  VM-hidc  lilockc.l  ihe  oncomini^ 
ii'uiii's  |)atli. 

Tlu!  Case  ol'  (Joanli/  oj  Alameda  r.  S./'.  Co.,  'MM  I '.2(1  '.Vll 
((•alif.),  cited  mi  pa^o  29  of  Aiipollant's  l>ri<'r,  affords  no 
sii|i|)()i't  for  the  coiitcrit ioji  tlial  the  indciimity  agreeiiMTit 
licic;  was  not  intended  to  cover  the  loss  arising?  from  the 
collision  in  (|U<'stion,  ^riiat  case  involved  a  claim  of  indem- 
nity for  breach  of  one  of  the  terms  of  an  agreement.  There 
were  express  ])rovisions  of  indeirmity  with  respect  to  other 
terms  of  the  agreement,  Init  none  with  respect  to  the  tei-m 
that  was  breached.  It  is  easy,  therefoi-e,  to  understand  why 
the  court  refused  to  impose,  as  it  said,  an  additional  "inde- 
pendent obligation  of  indenmity  by  implication".  (]>.  3.'^3) 
That  is  not  tlie  case  hei'c;  Appellant's  obligation  to  indem- 
nify Appellee  is  express,  not  implied. 

The  Pcrrji  v.  Faj/ne  case,  OG  Atl.  553,  cited  at  i)age  .31  of 
Appellant's  Brief,  a  case  in  which  indemnity  was  denied  be- 
cause of  the  indenmitee's  negligence,  is  of  no  value  whatever, 
because  the  indemnity  agreement  there  did  not  contain  the 
provision  "regardless  of  any  negligence  of  (indemnitee)". 
The  court  there  simi)ly  refused  to  read  such  a  provision  into 
the  agreement  by  implication.  No  such  need  exists  here. 

Boise  Cascade  Corp.  v.  Nicholson  Mfg.  Co.,  221  F.  Supp. 
135,  and  S.P.  Co.  v.  Layman,  173  Ore.  275,  145  P.2d  295,  are 
in  the  same  category  as  Perry  v.  Payne,  snpra. 

Appellant  contends  that  because  Appellee  is  a  common 
carrier  and  author  of  the  Agreement,  the  use  of  the  phrase 
"caused  by"  was  employed  wdtli  the  meaning  ascribed  to  it 
in  common  carrier  cases.  The  decisions  cited  are  inappli- 
cable because  Appellee  was  not  acting  in  its  capacity  as  a 
common  carrier  in  its  Agreement  with  Appellant.  It  was 
acting  purely  as  an  indenmitee,  an  insured.  The  controlling 
decisions  are  those  previously  cited  lu'rein  construing  the 
phrase  "arising  out  of". 
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The  Standard  Oil  Co.  v.  Payne  case,  190  N.W.  769,  cited 
at  pages  33,  34  and  35  of  Appellant's  Brief,  is  not  analogous. 
The  distinction  is  that  there  the  indemnity  agreement  cov- 
ered losses  "arising  from  operation  of  said  side  track  for 
benefit  of  second  party".  The  loss  did  not  arise  therefrom ; 
it  arose  from  operation  of  the  railroad's  maiji  line  for  its 
oivn  benefit,  and  thus  the  indemnity  was  held  not  to  apply. 

We  reiterate.  Appellee's  loss  here  falls  within  the  letter 
and  the  spirit  of  the  indemnity  Agreement. 

The  controlling  authorities  in  this  case  are : 

Hartford  F.  his.  Co.  v.  Chicago,  M.  d  St.  P.  R.  Co.,  175 
U.S.  91,  44  L.Ed.  84,  which  upheld  as  valid  an  agreement 
exempting  a  railroad  from  liability  in  the  event  of  casualty 
regardless  of  its  own  negligence  (so  long  as  such  agreement 
did  not  involve  a  common  carrier  relationship  between  the 
railroad  and  the  other  contracting  party).  This  principle  is 
stated  in  17  C.J.S.  Contracts,  Sec.  262,  p.  1166;  175  A.L.R. 
Annotations,  p.  94;  and  13  C.J.S. ,  Carriers,  Sec.  117,  p.  229. 

Southern  Pac.  Co.  v.  Morrison-Knudsen  Co.,  338  P. 2d  665 
(Ore.),  which  upheld  and  enforced  the  appellant  construc- 
tion company's  agreement  to  indemnify  the  railroad  com- 
pany from  liability  resulting  from  the  presence  or  use  of  an 
unloading  facility  on  a  spur  track  installed  for  the  construc- 
tion company's  sole  use,  regardless  of  any  claimed  negli- 
gence on  the  part  of  the  railroad. 

Rhinehart  v.  Southern  Pacific  Company,  38  F.  Supp.  76, 
which  held  enforceable  and  not  against  public  policy  of 
Arizona,  clauses  in  a  lease  and  spur  track  agreement  ex- 
empting the  railroad  from  liability  for  losses  caused  by 
railroad's  negligence. 

The  Southern  Pacific  v.  Morrison-Knudsen  case  fits  here 
like  a  glove.  It  is  to  be  noted  that  in  that  case  there  was  no 
provision  in  the  indenmity  agreement  as  we  have  here  that 
railroad  would  be  indemnified  "regardless  of  any  negligence 
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(»ji  ils  pail".  Not willistaiidiMK  tli<'  absence  of  such  si)C'cific 
])r()visi()n,  (lie  courl  held  that  the  n^n-ciiwui  couhl  not  ho 
construed  otherwise.  Here  in  its  contract  with  Western 
Constructors,  the  same  railroad  company  employod  a  simi- 
hir  contract  of  iiMh'innily,  this  time  specifically  providing 
for  indenmity  "regardless  of  an>  ne^di^ence  or  alleged  neg- 
ligence" on  its  part. 

The  Court  Did  Not  Err  in  Placing  Burden  of  Proof  on  Western 

Aj)pellee  established  a  prima  facie  case  of  Appellant's 
liability  under  the  indemnity  clause  of  the  Private  Roadway 
Agreement,  upon  the  hitter's  admission  of  these  facts:  (1) 
The  existence  of  the  Private  Roadway  Agreement  (Ex.  4), 
and  (2)  that  a  collision  occurred  at  subject  crossing  between 
one  of  Appellant's  vehicles  and  Appellee's  train.  (Defend- 
ant's Answer) 

These  facts  were  all  that  were  necessary  in  order  to  estab- 
lish Ai)pellee's  right  to  indemnity  under  the  Agreement  for 
losses  arising  out  of  the  presence  or  use  of  the  crossing  by 
Western. 

The  burden  of  i)r()of  was  then  on  Western,  to  offer  proof 
in  support  of  its  contention  that  the  Agreement  was  unen- 
forceable because  of  Appellee's  alleged  wanton  negligence. 

The  crux  of  Appellant's  argument  seems  to  be  that 
Appellee  did  not  prove  that  the  presence  or  use  of  the  cross- 
ing "legally"  caused  or  gave  rise  to  the  accident. 

In  answer,  we  submit  that  under  the  appropriate  defini- 
tion of  the  term  "arising  out  of",  as  used  in  the  Agreement 
and  as  previously  discussed  herein,  mere  proof  of  the  colli- 
sion between  the  train  and  the  carryall  at  the  crossing,  is 
conclusive  proof  that  the  "presence"  or  "use"  of  the  cross- 
ing caused  or  gave  rise  to  the  accident.  There  is  no  room  for 
a  finding  or  conclusion  to  the  contrary,  under  the  correct 
definition  of  terms  used  in  the  Agreement. 
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Appellant's  argument  here  is  really  a  repetition  of  its 
previous  argument,  which  we  have  already  disposed  of. 

Language  of  Indemnity  Agreement  Is  Crystal  Clear 

Appellant's  final  argument  is  largely  intertwined  with  its 
previous  argument  that  the  Agreement  is  ocjuivocal  and 
ambiguous.  This  we  believe  we  have  demonstrated  not  to  be 
the  case. 

The  contention  seems  to  be  that  it  is  unclear  what  the 
phrase  "regardless  of  any  negligence  or  alleged  negligence 
on  the  part  of  any  employee  of  Railroad"  modifies.  The 
phrase  is  superimposed  upon  the  entire  indemnifying 
clause.  It  obviously  means  that  there  will  be  indemnity  re- 
gardless of  any  negligence  on  the  part  of  railroad's  em- 
ployees, under  all  the  circumstances  outlined  in  the  entire 
sentence.  No  amount  of  juggling  or  diagramming  can  pos- 
sibly change  its  clear  meaning.  In  our  opinion  the  sentence 
cannot  even  be  improved  upon.  Appellant's  diagram  of  the 
sentence  is  self-serving.  The  phrase  "regardless  of  any 
negligence,  etc."  obviously  modifies  each  of  the  (indemnify- 
ing) verbs. 
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CONCLUSION 

W(i  rcsiH^cirully  suhiiiit  tlinl  Uk;  iJiKtrict  Court  })roi)Hrly 
idtorprotcd  the  indcniiiity  vX^MCciiicnt  in  accordarK^e  witli  itK 
|)lain,  iinccjuivocnl  and  unaiiihiKUous  language,  and  that  it 
properly  concluded  that  tlicie  was  no  evidence  of  wanton 
lu'^li^ence  on  the  part  of  Appellee.  'IMie  judgment  of  the 
District  Court  should  he  affirmed  and  the  case  remanded 
for  trial  to  determine  the  amount  of  Appellee's  damages. 

Respectfully  submitted, 

Evans,  Kitchel  &  Jenckes 

By    Ralph  J.  Lester 

Ralph  J.  Lester 

Attorneys  for  Southern  Pacific 
Company 

363  N.  l8t  Avenue 
Phoenix,  Arizona  85003 


I  certify  that,  in  connection  with  tlie  i)repai'ation  of  this 
Brief,  T  have  examined  Rules  18  and  19  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in  my 
opinion,  the  foregoing  Brief  is  in  full  compliance  with  those 
rules. 

Ralph  J.  Lester 
Ralph  J.  Lester 
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THE  APPELLEE'S  STATEMENT  OF  THE  CASE 

Rule  18  of  this  Court  provides  in  part: 

"His  (appellee's)  brief  shall  be  of  like  character  with  that 
required  of  the  appellant,  except  that  no  specifications  of  error 
shall  be  required,  and  no  statement  of  the  case  unless  that  pre- 
sented by  the  appellant  is  controverted." 


Appellee  has  not  pointed  to  any  factual  statement  in  Appellant's 
Opening  Brief  which  is  challenged. 

Instead  of  taking  issue  with  the  factual  picture  presented  by 
Appellant  thereby  bringing  into  focus  disputed  areas  in  the  evi- 
dence and  the  reasonable  inferences  therefrom,  with  appropriate 
record  references,  Appellee  has  presented  a  watered  down  and 
abbreviated  statement  of  the  case  without  either  challenging  or 
agreeing  with  Appellant's  Statement. 

In  order  that  Appellant  may  not  likewise  seem  unwilling  to 
fairly  meet  facts  or  inferences  stated  by  Appellee,  Appellant  will 
isolate  the  few  material  facts  stated  by  Appellee  as  facts  which 
are  thought  by  Appellant  to  be  either  inaccurately  or  unfairly 
stated  and  deal  with  them. 

Our  main  criticism  of  Appellee's  Statement  of  the  Case,  other 
than  its  avoidance  of  any  specification  of  error  in  Appellant's  Fact 
Statement,  is  its  failure  to  accurately  report  or  give  consideration 
to  large  segments  of  Appellant's  evidence  which  Appellee  simply 
ignores.  Even  a  hungry  man  may  turn  quickly  from  a  dish  found 
quite  unpalatable.  Could  it  be  that  perhaps  Appellee  has  turned 
quickly  away  from  a  consideration  of  all  of  Appellant's  evidence 
for  the  reason  it  has  little  stomach  for  many  of  the  facts  in 
evidence? 

APPELLEE'S  POINT  A:  APPELLEE  SPEAKS  OF  THE  PRI- 
VATE CROSSING  AS  "PURELY  AN  ACCOMMODATION" 
(BRIEF  OF  APPELLEE,  HEREINAFTER  B.A.)  AND  ALSO 
STATES  "OTHER  PHYSICAL  MEANS"  WERE  AVAIL- 
ABLE BY  WHICH  THE  DIRT  FILL  COULD  BE  TRANS- 
PORTED OVER  THE  TRACKS  —  I.E.,  BY  AN  OVERPASS 
TO  THE  WEST  (B.A.  2). 

This  argument  of  Appellee  does  not  present  a  matter  of  great 
significance.  However,  Appellee  implies  Appellant  was  in  some 
fashion  advantaged  by  use  of  this  private  roadway.  In  fact,  the 
arrangement  was  one  between  the  State  of  Arizona  and  Appellant 


(R.T.  98,  Dcft's  Ex.  V  in  Evid.).  The  State  of  Arizona  simply  told 
the  bidding  contractors,  including  Appellant,  by  its  "Memo  to 
Contractors"  (Ueft's  Ex.  V  in  Evid.)  that  this  was  the  crossing  to 
be  used  and  they  were  to  be  "guided  accordingly."  We  assume 
Southern  Pacific  had  good  and  sufficient  reasons  for  authorizing 
the  crossing,  but  certainly  all  Appellant  or  other  bidders  would 
have  done  had  use  of  the  overpass  been  required  would  have  been 
to  increase  the  contract  bid  price  accordingly. 

In  this  connection,  Appellee  points  to  the  various  mechanical 
safeguards  of  which  it  says  "these  were  the  precautions  taken  by 
the  railroad  to  guard  against  accidents"  (B.A.  3).  Appellee  then 
states  (B.A.  12):  "Furthermore,  we  take  the  position  that  be- 
cause of  such  precautions  and  right  of  way  preserved  by  the  Agree- 
ment the  railroad  company  had  a  right  to  operate  its  trains  hy  re- 
mote control  if  it  so  desired,  without  any  lookout."  (Emphasis 
supplied). 

It  would  appear  from  the  record  that  this  was  the  position  taken 
and  in  fact  acted  upon  by  engineer  Henderson,  although  he  re- 
fused to  be  quite  as  forthright  and  candid  in  his  testimony  about 
his  attitude  toward  any  persons  who  might  be  upon  the  tracks  of 
railroad  as  are  counsel  for  Appellee  in  Appellee's  Brief. 

The  query  naturally  suggests  itself:  "What  precautions  did  the 
railroad  company  take  to  prevent  injury  to  others?"  By  rough 
calculation,  a  simple  reduction  by  one-third  in  railroad's  usual 
speed  through  this  area  for  one  mile  approaching  the  crossing 
would  only  delay  the  overall  elapsed  time  of  the  train  from  Gila 
Bend  to  Tucson  by  less  than  one  minute.  This  was  an  ordinary 
freight  train  hauling  ordinary  freight.  An  examination  of  the  speed 
tape  (Deft's  Ex.  V  in  Evid.)  discloses  that  the  train  was  easily 
maneuverable  as  to  slowing  down  and  speeding  up,  contrary  to 
Appellee's  boldly  stated  claims. 

APPELLEE'S  POINT  B:  THE  RED  HEADLIGHT  AND  THE 
EMERGENCY  APPLICATION  OF  THE  BRAKES  ARE  AS- 
SERTED BY  APPELLEE  TO  HAVE  OCCURRED  WHEN 


THE  TRAIN  WAS  ONE-HALF  MILE  FROM  THE  PRI- 
VATE CROSSING. 
Appellee  fixes  the  point  when  the  headlight  of  the  train  engine 

turned  red,  or  the  red  headlight  was  turned  on,  as  if  it  were  a 

clearly  settled  fact.  Such  is  not  the  case. 

Both  Kness,  the  carryall  driver,  and  Avila,  the  crossing  watch- 
man, admitted  that  they  were  very  excited  as  they  pushed  the 
carryall  in  the  face  of  the  oncoming  train;  ran  to  see  if  it  was 
clear  of  the  track;  pushed  again;  and  then  raced  for  safety,  (R.T. 
189,  237)  so  much  so  that  accurate  observation  was  not  possible 
(R.T.  239).  Indeed  every  experienced  trial  judge  and  lawyer 
would  know  this  would  be  the  fact. 

Kness  variously  stated  as  to  where  the  train  was  when  he  saw 
the  headlight  was  red  in  color:  "it  might  have  been"  (R.T.  186, 
187),  "it  was  possible"  (R.T.  187),  he  "couldn't  say  for  sure" 
(R.T.  189),  so  that  against  his  background  of  impending  great 
danger  accurate  observation  manifestly  was  impossible  and  his 
statements  were  less  than  an  educated  guess. 

Appellee  then  argues:  "The  significance  of  the  red  headlight 
on  the  train  is  this  *  *  When  the  train  brakes  are  put  in  emer- 
gency this  light  turns  red  automatically."  (B.A.  5).  Appellee  then 
flatly  states  (B.A.  7) :  "The  significance  of  the  red  headlight  seen 
by  Avila  and  Kness  (Western's  own  employees  and  witnesses) 
when  the  train  was  half  a  mile  away  proves  that  the  brakes  were 
on  *  *  ."  Appellee  then  says  (B.A.  7) :  "*  *  *  the  only  permis- 
sible inference  raised  by  the  speed  tape  is  that  during  approxi- 
mately the  first  half  mile  of  brake  application  the  train's  inertia 
was  not  yet  overcome  and  its  speed  not  much  affected."  ^ 

When  we  recall  the  engineer  Henderson  testified  that  when  in 
an  emergency  application  of  the  brakes  "each  and  every  brake  on 


^The  thought  comes  to  mind  that  the  mere  operation  of  a  train  of 
this  size  with  brakes  so  inadequate  in  and  of  itself  could  well  be  found 
to  constitute  wanton  negligence.  Womack  v.  Preach,  63  Ariz.  390,  163 
P.2d280). 


the  entire  train  from  the  head  of  the  engine  to  the  caboose"  is 
locked  against  its  brake  drum  so  tight  that  "many  times"  the 
wheels  are  "actually  sliding"  (R.T.  352,  353),  we  wonder  if 
Appellee  really  expects  this  statement  of  fact  and  argument  to  be 
taken  seriously.  If  Appellee  does,  it  tosses  no  bouquets  to  Court 
or  counsel  for  intellectual  attainments  or  any  knowledge  of  elemen- 
tary principles  or  physics. 

Indeed  an  examination  of  this  same  speed  tape  (Deft's  Ex.  V 
in  Evid.)  discloses  that  in  non-emergency  situations  and  therefore 
less  drastic  brake  applications,  for  some  strange  and  unexplained 
reason  the  brakes  apparently  work  much  better.  For  the  conven- 
ience of  the  Court  we  reproduce  here  two  excerpts  from  this  speed 
tape  showing  the  train  movements  prior  to  approaching  the  acci- 
dent scene  which  demonstrates  the  complete  lack  of  substance  to 
this  contention.^ 


^  Appellant  does  not  suggest  that  these  two  excerpts  are  true  samples 
of  the  train  movements  for  they  are  selected  as  emphasizing  normal 
stopping  and  starting  up  train  operation  when  a  non-emergency  stop 
is  indicated. 


(The  speed  tape  As  shown  on  page  6  should  be  read  held  hori- 
zontally. The  printer's  requirements  dictate  that  it  be  reproduced 
in  vertitcal  position.) 
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APPELLANT'S  POINT  C:  THE  TESTIMONY  OF  THE 
TRAIN  PERSONNEL. 

Appellee  attempts  to  smooth  out  the  mountains  and  canyons 
in  the  testimony  of  Henderson  and  the  fireman,  Brothers,  as  to 
where  the  train  was  with  reference  to  the  crossing  and  the  carry- 
all at  various  times  by  a  table  (B.A.  6)  which  is  incomplete  and 
but  partially  accurate.  However,  the  most  serious  defects  in  the  tes- 
timony of  the  train  personnel  which  occurs  in  their  testimony  is 
as  to  what  in  fact  they  saw  actually  happening  and  when  they  saw 
it  happen. 

Confusion  as  to  where  a  witness  was,  distance  wise,  from  a  given 
point  when  an  event  occurs  can  be  explained,  in  part  at  least, 
upon  the  basis  that  human  recollection  as  related  to  time  and  dis- 
tance can  be  and  often  is  inaccurate.  But  no  such  charitable  ex- 
planation is  available  to  gloss  over  the  positive  statement  that  a 
witness  saw  something  which  in  fact  was  not  there  and  which  did 
not  in  fact  occur. 

The  temptation  is  great  to  repeat  again  the  seriously  incriminat- 
ing evidence  reviewed  in  Appellant's  Opening  Brief  (20-27)  from 
which  the  conclusion  reasonably  follows  that  Henderson  and 
Brothers  were  in  faa  not  keeping  a  lookout  ahead  even  though 
they  knew  the  crossing  ahead  was  dangerous  to  the  life  and  prop- 
erty of  others.  We  believe  the  matter  was  adequately  covered  in 
Appellant's  Opening  Brief  and  hence  do  not  pursue  it  further 
here.  We  merely  observe  that  if  Kness  in  fact  jumped  off  the 
carryall  and  was  attempting  to  keep  it  rolling  when  the  train  was 
in  excess  of  a  mile  away,  then  the  testimony  of  Henderson  and 
Brothers  is  simply  either  a  figment  of  their  imagination  or  a  de- 
liberately contrived  story  to  cover  up  their  failure  to  keep  a  look- 
out ahead. 

APPELLEE'S  POINT  D:  APPELLEE'S  ARGUMENT  RE- 
LATING TO  WANTON  NEGLIGENCE  (B.A.  11,  12,  13). 
Appellee  asks: 

"Moreover,  why  shouldn't  engineer  Henderson  have  con- 
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tinued  to  operate  his  trains  at  60-65  miles  per  hour,  as  was 
customary  and  allowable?  He  had  duly  reported  his  observa- 
tion and  concern  to  the  Company,  and  in  turn  registered  some 
complaint  with  Western.  Why  should  he  be  required  to 
assume  that  careless  driving  would  take  place  at  the  crossing 
on  the  day  of  the  accident?" 

We  should  not  have  been  surprised  to  have  read  such  a 
question  posed  by  railroad  counsel  if  written  around  the  turn  of 
the  century;  today  it  is  a  little  shocking. 

But  since  the  question  is  posed  perforce  Appellant  will  answer 
it: 

The  reason  Mr.  Henderson  should  not  have  continued  to 
operate  the  train  upon  the  assumption  that  no  "careless  driving 
would  take  place  at  the  crossing"  was  because  he  knew 
it  was  a  crossing  at  which  he  expected  "someone  might  get  hurt" 
(R.T.  333,  334).  It  just  might  happen  that  one  of  his  fellow  men 
might  be  in  the  path  of  his  train,  carelessly  or  otherwise,  and 
therefore  Mr.  Henderson  should  consider  his  obligation  and  that 
of  his  employer  to  exercise  that  care  which  one  normal  human 
being  should  have  for  another  who  might  be  in  peril. 

Appellee  (B.A.  3)  recounts,  almost  with  an  air  of  pride,  the 
various  precautions  which  it  took  to  avoid  harm  to  its  trains.  It 
has  no  place,  however,  in  the  record  to  point  to,  with  or  without 
pride,  where  it  recounts  the  steps  it  took  to  avoid  injuring  others. 

Appellee  then  queries  if  Appellant  would  quarrel  as  to  whether 
the  brakes  should  have  been  applied  three-quarters  of  a  mile 
away  instead  of  one-half  mile  away,  as  Appellee  assumes  to  have 
been  the  fact.  Appellant's  quarrel  is  not  with  whether  or  not 
the  brakes  should  have  been  applied  one-half  or  three-quarters 
of  a  mile  away;  Appellant's  quarrel  is  with  the  plain  fact  the 
brakes  were  not  applied  at  all — or  at  least  in  practical  effect  inso- 
far as  stopping  or  slowing  the  train  is  concerned,  they  were  not 
applied  at  all. 

Finally,  Appellee  argues  that  there  was  no  reason  to  expect 


a  carryall  would  stall  on  the  tractks — none  had  ever  stalled  there 
before.  Apjxllee  would  hide  and  direct  attention  from  the  jugular 
vein  of  its  liability  for  wanton  negligence.  We  are  ncjt  here 
dealing  with  what  might  happen.  We  are  here  concerned  with 
what  did  happen,  with  the  fact  that  the  carryall  was  so  stalled 
in  plain  si^ht  of  the  engineer  while  the  train  was  over  one  mile 
away  and  on  a  crossing  at  which  the  engineer  knew  there  was  a 
hazard  to  others. 

We  are  here  concerned  with  the  fact  that  the  engineer  either 
did  not  sec  the  stalled  vehicle  upon  this  crossing  where  he  was 
on  notice  vehicles  and  persons  might  be  involved,  or  if  he  saw 
it,  he  simply  decided  to  "let  the  chips  (and  railroad  cars,  carryalls 
and  bodies)  fail  where  they  may." 

The  balance  of  the  miscellaneous  arguments  made  by  Appellee 
are  bottomed  upon  selected  witness  statements,  out  of  context 
with  the  evidence  and  the  entire  case,  and  hence  are  not  mean- 
ingful or  helpful  when  viewed  in  the  light  of  the  complete  factual 
picture  as  developed  from  all  the  evidence  in  the  case. 

APPELLEE'S  DISCUSSION  OF  THE 
ARIZONA  WANTON  NEGLIGENCE  CASES 

Appellee  considers  the  Arizona  wanton  negligence  railroad 
cases  and  pretty  much  brushes  them  off  upon  the  basis  that  each 
of  two  cases,  Southern  Pacific  v.  Barnes  (Arizona  Court  of  Civil 
Appeals,  Div.  2,  June  17,  1966)  and  Alires  v.  Southern  Pacific, 
93  Ariz.  97,  378  P.2d  913,  are  distinguishable  in  that  princi- 
pally heavily  travelled  crossings  were  involved  in  each  case. 

In  so  contending,  Appellee  argues  without  giving  thought  to 
the  reasons  for  the  Arizona  Court's  emphasis  upon  this  fact  in 
each  case.  The  only  purpose  served  by  the  proof  in  each  case  was 
to  show  that  the  railroad  and  its  operating  personnel  were  upon 
notice  that  someone  might  be  injured  at  the  crossing  in  question. 

Here  we  need  not,  although  it  is  available,  rely  upon  this  t)'pe 
of  circumstantial  evidence  to  show  the  engineer  should  have  been 
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alert  to  danger  at  the  crossing.  We  have  his  own  sworn  admission 
that  he  Icnew  of  the  hazard  and  in  fact  expected  that  someone 
"might  get  hurt  at  the  crossing."  This  case,  if  anything,  because 
of  this,  is  a  stronger  case  for  a  finding  of  wanton  neghgence  than 
either  Alires  or  Barnes. 

The  Bryan  case  (79  Ariz.  253,  286  P.2d  781)  is  also  brushed 
off  with  the  reasoning  that,  again  the  case  involved  a  crossing 
at  which  danger  could  be  anticipated  and  also  a  flying  switch 
of  a  freight  car  "without  brakes  and  out  of  control."  The  danger 
was  known  and  real  at  Picacho  and,  while  the  train  had  brakes 
and  an  engineer's  hand  at  the  throttle,  the  engineer  who  had 
the  responsibility  for  exercising  control  over  the  train  was  quite 
insensible  to  his  responsibilities.  Control  not  exercised  and  brakes 
unused  do  not  add  up  to  freedom  from  wanton  negligence — quite 
the  contrary. 

We  note  in  Appellee's  discussion  of  Arizona  cases  an  entire 
absence  of  any  reference  to  the  Arizona  case  of  Southern  Pacific 
V.  Bolen,  16  Ariz.  317,  264  P.2d  401,  considered  at  pages  13-14 
of  Appellant's  Opening  Brief,  in  which  the  Arizona  Supreme 
Court  aligns  itself  with  the  majority  of  the  courts  in  the  United 
States  in  holding  a  railroad  to  a  humanitarian  standard  of  care 
even  as  to  anticipated  trespassers.  Why  this  oversight  is  unex- 
plained. It  may  be  that  while  counsel  for  Appellee  was  preparing 
to  deal  with  this  particular  phase  of  Appellant's  Opening  Brief 
the  title  to  an  old  song  was  running  through  his  mind.^ 

APPELLEE'S  ARGUMENT  THAT  THE  COLLISION  WAS 
"CAUSED  BY"  OR  "AROSE  OUT  OF"  (ETC.)  USE  OF 
THE  ROADWAY  (B.A.  13-19). 

Appellee  first  argues  that  in  some  fashion  the  indemnity 
agreement  is  enlarged  or  bolstered  by  a  wholly  independent 
contract  clause  of  the  Private  Roadway  Agreement,  which  clause 
is  to  the  effect  that  Western  Construction  should  not  obstruct  or 
interfere  with  the  passage  of  railroad's  trains.  Quite  the  contrary 


^  "Absence  Makes  the  Heart  Grow  Fonder." 
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result  is  reached  if  the  clause  is  examined  against  the  entire 
ai^recincnt.  This  provision  would  have  been  entirely  sujxrfluous 
if  railroad  had  considered  that  the  indemnity  agreement  here  sued 
upon  was  as  broad  and  all  inclusive  as  railroad  now  contends. 

Appellee  next  attaches  significance  to  the  contract  provision 
requiring  that  Appellant  procure  not  less  than  $250,000  property 
damage  insurance,  which  reference  Appellee  justifies  as  being  for 
the  stated  purpose  of  showing  that  Western  was  assuming  broad 
responsibilities  to  railroad  for  damage  occurring  at  this  crossing. 

Again,  quite  the  contrary  conclusion  follows.  Certainly  had 
Western  been  fairly  advised  that  it  was  to  become,  in  fact,  an 
insurer  of  the  safety  of  railroad's  trains  passing  over  this  roadway, 
even  though  the  loss  was  in  no  fashion  the  fault  of  Western  and 
was  the  sole  result  of  railroad's  negligence  (over  which  Western 
would  have  no  control) ,  far  higher  limits  of  insurance  would  have 
been  sought  by  Western.  It  is,  we  hazard  the  guess,  doubtful  if 
any  solvent  and  knowledgeable  insurance  company  would  have 
written  such  a  risk  at  a  premium  Western  could  afford  to  pay.  The 
very  size  of  the  railroad's  claim  in  this  case  ($750,000)  reason- 
ably points  to  the  conclusion  that  neither  railroad  nor  Western 
contemplated  any  such  broad  liability  exposure  as  railroad  now 
asserts  Western  assumed. 

Appellee  relies  upon  seven  insurance  cases  as  authority  for 
the  meaning  it  would  attach  to  "caused  by"  or  "arising  out  of." 
Appellant  was  unable  to  persuade  the  District  Judge  that  cases 
interpreting  the  coverage  afforded  by  a  poliq'  of  insurance  written 
by  an  insurance  company  in  the  business  of  insuring  risks  and 
for  which  it  has  received  a  premium  are  of  no  value  in  interpreting 
language  of  an  indemnity  agreement  written  by  the  indemnitee 
and  imposing  an  indemnity  liability  for  the  negligence  of  the 
indemnitee  upon  a  non-compensated  indemnitor — indeed  in  this 
case,  a  "captive"  indemnitor. 

We  are  however,  not  disheartened,  and  again  assert,  with  con- 
fidence, that  such  cases  as  these  {Schmidt  v.  Utilities  Insurance  Co., 
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182  S.W.2d  181,  181,  154  A.L.R.  1088;  Manufacturers  Casualty 
Insurance  Company  v.  Goodville  Mutual  Casualty  Co.,  170  A.2d 
571;  Merchants  Co.  v.  Hartford  Accident  &  Indemnity  Co.,  188 
So.  571;  Eastern  Trans.  Co.  v.  Liberty  Mutual  Casualty  Co.,  144 
A2.ci  911;  Avery  v.  American  Automobile  Insurance  Co.,  166 
S.W.2d  471;  Red  Ball  Motor  Frieght  v.  Employers  Mutual  Liabil- 
ity Insurance  Co.,  189  F.2d  374;  and  American  Automobile 
Insurance  Co.  v.  Master  Bldg.  Supply  &  Lbr.  Co.,  179  F.Supp.  699 
(B.A.  14,  15,  16) )  are  not,  as  Appellee  apparently  convinced  the 
District  Judge,  of  any  value  as  precedents  in  a  case  such  as  this. 
Each  deals  with  the  coverage  aflForded  by  a  policy  written  by  an 
insurance  company  and  for  which  it  was  paid  a  premium.  We  will 
not,  therefore,  take  the  time  to  analyze  or  treat  them  further. 

Appellee  rules  out  railroad  language  in  considering  the  mean- 
ing of  these  terms,  "arising  out  of"  and  "caused  by"  B.A.  17), 
upon  the  ground  that  Appellee  was  not  here  acting  as  a  common 
carrier.  Appellee  in  so  doing  shoots  wide  of  the  mark.  The  argu- 
ment was  that  since  a  common  carrier — a  railroad — wrote  the 
agreement,  it  was  appropriate  to  look  to  railroad  language  to  see 
what  the  railroad  at  least  had  in  mind.  Such  seems  in  keeping 
with  usual  rules  of  contract  construction. 

Appellee  mainly  relies  upon  Southern  Pacific  v.  Morrison- 
Knudson  Co.,  338  P.2d  665  (Ore.)  However,  other  than  reach- 
ing a  conclusion  palatable  to  Appellee,  the  case  is  not  otherwise 
helpful.  There  the  indemnitor  was  directly  advantaged  by  the 
agreement  for  a  bunker;  it  sought  the  agreement  and  it  received 
a  definite  advantage  from  it.  Secondly,  the  indemnity  agreement 
was  direct  and  clear  so  that  the  indemnitor  was  on  notice  of  its 
obligation.  Thirdly,  the  injury  was  the  result  of  the  joint  negli- 
gence of  the  railroad  and  Morrison-Knudson;  and  finally  the 
bunker  installation,  the  subject  of  the  indemnity  agreement,  was 
so  constructed  that  it  was  partly  over  and  partly  under  the  rail- 
road spur  track,  and  the  injury  resulted  from  inadequate  clearance 
of  the  part  of  the  bunker  over  the  spur  track  from  which  the 
parties  to  the  agreement  considered  damage  might  result. 
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llartjord  Fire  Insurance  Company  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  175  U.S.  91,  44  LEd.  84,  is  authority  solely  for  the  proposi- 
tion that  a  railroad  indemnity  contract  involving  its  non-common 
carrier  activities  is  not  contrary  to  public  policy,  and  Rhinehart  v. 
Southern  Pacific  Company,  38  F.Supp.  76,  repeats  the  oft  stated 
rule  that  a  railroad  in  leasing  property  adjoining  its  railroad  can 
excuse  itself  from  fire  loss  due  to  sparks.  No  one  disputes  this. 

APPELLEES  ANSWER  TO  THE  BURDEN  OF  PROOF 
SPECIFICATION  OF  ERROR   (Op.  Br.  36,  et  seq.) 

Appellant  can  find  no  real  basis  for  attempting  a  reply  to  Ap- 
pellee's treatment  in  its  Brief  of  this  point  which  Appellant  con- 
sidered quite  persuasively  supported  by  Guerrero  v.  American- 
Hawaiian  Steamship  Compay,  222  F.2d  238,  which  this  Court 
decided  in  1955,  as  cited  and  quoted  in  Appellant's  Opening 
Brief  (36,  37,  38). 

In  effect,  Appellee  says  that  Appellant  is  wrong  and  relies  upon 
the  assertion  as  authority  for  the  statement. 

This  we  have  understood  is  known  as  the  rule  in  the  "ipse 
dixit"  case,  but  we  had  never  understood  it  was  very  persuasive 
authority  at  a  judicial  level  above  that  of  Justice  of  the  Peace 
courts. 

We  will  answer  Appellee's  argument  in  the  same  fashion 
Appellee  answered  this  point  in  our  Opening  Brief. 

Appellee  is  wrong  and  Appellant  is  right. 

THE  ASSERTION  OF  APPELLEE  THAT  THE  LANGUAGE 
OF  PARAGRAPH  6  OF  THE  PRIVATE  ROADWAY  AGREE- 
MENT IS  "CRYSTAL  CLEAR"  (Op.  Br.  38,  39,  40,  41) 

Appellee  disposes  of  this  entire  problem  with  the  observation 
(Appellee's  Brief  38) :  "In  our  opinion  the  sentence  (which  com- 
prises the  entire  Paragraph  6  of  the  Roadway  Agreement  can- 
not even  be  improved  upon." 

Thus,  with  one  backward  sweep  of  the  hand  Appellee  brushes 
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aside  the  horde  of  cases  holding  that  a  non-compensated  surety 
is  favored  by  the  law  and  that  an  indemnity  agreement  collateral 
to  a  main  contract  by  which  a  non-compensated  surety  is  claimed 
to  indemnify  another  against  such  others  own  negligence  will  not 
be  construed  to  have  that  reach  unless  the  intent  to  do  so  is  clear 
and  unequivocal. 

In  Atterbury  v.  Carpenter,  321  F.2d  921  (1963)  this  court 
said: 

"Atterbury  was  not  merely  a  surety;  he  was  a  voluntary 
surety,  not  a  compensated  surety  engaged  in  the  business  of 
executing  surety  contracts  for  an  actuarially-computed  premium. 
See  Restatement,  Security,  supra,  Sec.  82,  Comment  i.  As  such 
he  is  favored  by  the  law,  see  Union  Oil  Company  of  California, 
supra,  (349  P.2d  243  (Ore.) )  and  can  raise  discharge  defenses 
on  the  basis  of  strictissimi  juris  which  are  not  available  to 
compensated  sureties." 

The  courts,  when  dealing  with  the  claim  that  a  non-compen- 
sated surety  is  obligated  to  save  an  indemnitee  harmless  from  the 
consequences  of  its  own  negligence,  variously  state  the  test  to  be 
applied  and  met  before  this  conclusion  will  be  reached.  All 
courts  seem  to  require  that  it  be  clear  the  indemnitor  intended  to 
and  realized  the  burden  which  the  indemnity  agreement  placed 
upon  him  and  that  the  indemnitee,  if  the  author  of  the  agree- 
ment, has  clearly  stated  the  obligation  to  be  assumed  by  the  in- 
demnitor. The  test  is  variously  stated  as  "clear  and  unequivocal"; 
"there  can  be  no  presumption  that  the  indemnitor  intended  to 
assume  the  responsibility  unless  the  contract  puts  it  beyond  doubt 
by  express  stipulation";  "must  be  clearly  and  unequivocally  ex- 
pressed"; "unless  such  obligation  is  expressed  in  unequivocal 
terms";  "must  be  made  apparent  by  clear,  precise  and  unequivocal 
language." 

143A.L.R.  312,Par.ni,p.  315. 
175  A.L.R.  8  (sole  negligence  of  indemnitee,  p.  32). 
Halliburton  Oil  Well  etc.  v.  Faulk,   180  F.2d  79,  C.A.  5 
(1950).  . 
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Southern  Bell  Tel.  &  Tel.  v.  Mayor,  74  F.2d  983,  C.A.  5 

(1935). 
Brown  v.  Moore,  247  F.2d  711,  C.A.  3  (1957 ) .  Cert.  den. 

78  S.Ct.  148 
Camden  Safe  Deposit  etc.  Co.  v.  Eavenson  (Pa.),  145  A.  434. 

Turner  Const,  v.  W.  J.  Halloran  etc.  Co.,  240  F.2d  441, 

C.A.  1  (1957). 
Ambrose  v.  Standard  Oil  Co.,  214  F.Supp.  872  ( 1 963 ) 

(Judge  Kilkenny) 
Boise  Cascade  Corp.  v.  Nicholson  Mfg.  Co.,  221  F.Supp.  1 35 

(Judge  Salomon), 
Southern  Pacific  Co.  v.  Layman,  173  Ore.  277,  145  P.2d  295, 

( 1 944 )  (Almost  directly  in  point ) . 

Perry  v.  Payne  (Pa.),  66  A.  553,  11  L.R.A.  (N.S.)   1173. 

Thompson-Starrett  Co.  v.  Otis  Elevator  Co.,  2  N.E.2d  35, 

Court  of  Appeals  N.Y.  ( 1935 ) . 
Basin  Oil  Company  v.  Baash-Ross  Tool  Co.,  271   P.2d   122 

(1954)  (Cal.Ct.  Appeals). 
Pacific  Indemnity  Co.  v.  California  etc.  Ltd.,  84  P.2d  313, 

320  (1938)  (Cal.Ct.  Appeals). 
Smith  V.  Ohio  Oil  Co.,  356  S.W.2d  443  (1962).  (Tex.  Ct. 

App.). 
W estinghouse  Elec.  Co.  v.  LaSalle  Corp.,  ( 1946).  (Sup.Ct.Ill.) 

70  N.E.2d  604. 

Williston  on  Contracts  (Revised  Ed.),  Vol.  6,  Sec.  1825  n.8. 

We  believe  that  the  indemnity  agreement  here  relied  upon  by 
railroad  to  excuse  its  own  sole  negligence  is  unclear  and  the  obli- 
gation imposed  upon  the  licensee  obscured  and  buried  under  a 
flood  of  words  and  phrases  to  where  its  full  impaa  is  not  appre- 
ciated or  understood  by  an  expert  in  sentence  analysis  even  after 
careful  study.  Careful  study  of  this  paragraph  (Par.  6)  does  not 
justify  any  conclusion  that  Western's  obligation,  as  contended 
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for  by  railroad,  is  clearly  and  unequivocably  spelled  out.  Even 
after  careful  analysis  the  true  meaning  of  this  long  and  involved 
sentence  (Par.  6)  remains  uncertain  and  unclear. 

We  need  not  pause  to  ascertain  if  this  lack  of  preciseness  and 
clarity  is  studied  or  whether,  like  Topsy,  the  sentence  "just  grew." 
The  fact  is  that  it  is  uncertain  and  unclear  and  that  railroad  either 
made  it  so  in  order  to  secure  ready  acceptance  of  the  clause  by 
prospectitve  indemnitors  or  simply  permitted  this  imprecise 
phraseology  to  grow  into  and  become  part  of  the  agreement.  The 
legal  result  is  the  same  in  either  case. 

We  hesitate  to  believe  that  this  contract  has  not  been  reviewed 
from  time  to  time  by  competent  counsel.  We  are  reluctant  to 
conclude  that,  in  fact,  such  review  by  learned  counsel  would  lead 
to  the  conclusion  that  as  a  matter  of  sentence  structure,  the  sen- 
tence would  bear  no  improvement. 

It  may  be  that  counsel  means,  in  concluding  that  the  sentence 
structure  of  the  paragraph  cannot  be  improved  upon,  that  for 
the  purpose  of  railroad  and  to  the  end  that  the  onerous  burden 
which  railroad  now  claims  it  imposes  upon  a  licensee  continues 
to  be  carefully  obscured  to  trap  the  unwary,  the  sentence  cannot 
be  improved  upon. 

We  hope  not. 


CONCLUSION 

Appellant,  Western  Constructors,  Inc.,  respectfully  urges  thai 
the  judgment  below  should  be  reversed  and  with  directions  to 
dismiss  the  Complaint  of  Railroad,  or,  in  any  event,  that  Ap 
pellant  be  awarded  a  new  trial  as  to  both  railroad's  Complaint 
and  Appellant's  Counterclaim. 

Respectfully  submitted, 
JENNINGS,  STROUS, 
SALMON  &  TRASK 
and  CHARLES  ESSER 
SNELL  &  WILMER 


4 

D 

I- 

It 

J 


17 

By  Mark  Wilmcr 
Attorneys  for  Countcrclaimant- 
Appcllant  and  Defendant- 
Appellant  Western  Constructors, 
Inc. 

400  Security  Building 
Phoenix,  Arizona  85004 

I  certify  that,  in  connection  with  the  preparation  of  this  brief, 
I  have  examined  Rules  18  and  19  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  and  that,  in  my  opinion,  the  fore- 
going brief  is  in  full  compliance  with  those  rules. 

Attorney 
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No.  20941 


United  States 

COURT  OF  APPEALS 

ior  the  Ninth  Circuit 


ILMAR  KOIVUNEN, 

Plaintiff- Appellant, 
V. 

STATES  LINE, 

Defendant- Appellee. 


APPELLANT'S  BRIEF 


Appeal  from  the  Judgment  of  the  United  States  District 
Court  for  the  District  of  Oregon 

Honorable  Gus  J.  Solomon,  Judge 


JURISDICTION 

This  is  an  appeal  from  the  judgment  of  the  United 
States  District  Court  from  the  District  of  Oregon  dated 
January  14,  1966  in  favor  of  plaintiff-appellant  and 
against  defendant-appellee  in  the  sum  of  $1,000,  pur- 
suant to  a  jury  verdict  (R.  11). 

Jurisdiction  of  the  district  court  was  based  upon  28 
U.S.C.,  Sec.  1332,  and  the  jurisdiction  of  this  court 
is  based  upon  28  U.S.C.,  Sec.  1291,  by  reason  of  a  No- 
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tice  of  Appeal  filed  March  1,  1966  (R.  21),  after  the 
district  court  had  denied  a  motion  for  a  new  trial 
on  February  7,  1966  (R.  19). 

Reference  is  made  to  the  pre-trial  order  which  su- 
perceded the  pleadings,  and  which  demonstrates  diver- 
sity of  jurisdiction  (R.  3). 

STATEMENT  OF  THE  CASE 

This  is  an  action  to  recover  damages  for  personal 
injuries  received  by  appellant,  a  longshoreman,  on  De- 
cember 23,  1963,  while  he  was  loading  cargo  on  appel- 
lee's vessel  the  S.  S.  OHIO  at  Coos  Bay,  Oregon.  Ap- 
pellant was  working  in  a  lower  'tween  deck  hatch  when 
shoring  collapsed  upon  him. 

The  case  was  tried  to  a  jury  which  rendered  its  ver- 
dict in  favor  of  appellant  in  the  sum  of  $1,000  (R.  10). 
Judgment  was  entered  upon  the  verdict  (R.  11)  and 
plaintiff's  motion  for  a  new  trial  and/or  additur  (R. 
13)  was  denied  by  the  district  court  (R.  19). 

The  appeal  involves  only  one  question,  v/hether  the 
district  court  properly  submitted  the  issues  of  plaintiff- 
appellant's  alleged  contributory  negligence  to  the  jury. 
The  appellee  had  charged  the  appellant  with  negligence 
in  the  following  particulars: 

1.  Failing  to  keep  a  lookout  of  his  own  safety. 

2.  Loosening  the  existing  bracing  for  the  upright 
shoring  material  prior  to  roping  off  or  otherwise 
securing  said  upright  shoring  material. 

3.  Failing  to  rope  off  or  otherwise  secure  the  up- 


right  shoring  material  prior  to  commencement  by 
himself  and  the  other  longshoremen  of  removal 
of  the  existing  bracing  for  the  upright  shoring 
(R.  6). 

STATEMENT  OF  FACTS 

Plaintiff  is  a  50  year  old  longshoreman  who  has  been 
engaged  in  that  occupation  since  1952  and  who  has 
worked  on  all  types  of  vessels  and  is  familiar  with  the 
various  methods  of  storing  cargo  on  American  vessels 
in  Coos  Bay  and  on  the  Pacific  Coast  (Tr.  2-4). 

On  December  27,  1963  at  about  1:00  P.M.  plaintiff 
began  work  to  unload  cargo  on  the  defendant's  vessel, 
The  S.  S.  OHIO,  at  the  Georgia-Pacific  Dock  in  Coos 
Bay  (Tr.  4-5).  He  was  working  in  hatch  number  two 
with  three  other  longshoremen,  his  son  Gene,  who  is 
also  his  partner,  and  Grant  Taylor  and  Harry  Meyers 
(Tr.  5-6).  Mr.  Taylor  and  Mr.  Meyers  were  working 
on  the  port  side  (Tr.  6).  The  cargo  consisted  of  bales 
of  pulp  weighing  450  pounds  or  better  stacked  up  one 
on  top  of  the  other  seven  or  eight  high  fore  and  aft  in 
the  hatch,  and  in  each  of  the  wings,  leaving  the  center 
area  directly  under  the  hatch  open  (PI.  Ex.  8). 

The  S.  S.  OHIO  was  loaded  in  Longview,  Washing- 
ton and  it  crossed  the  Columbia  River  Bar  and  en- 
countered force  8-9  winds,  from  about  45  to  50  miles 
an  hour,  which  would  have  made  the  ship  pitch  and 
roll  moderately  in  a  rough  southerly  sea  (Tr.  57-60). 
The  vessel  arrived  in  Coos  Bay  and  lay  at  the  dock 
for  three  or  four  days  thereafter. 


The  cargu  was  stowed  in  the  number  two  hatch  as 
indicated  and  shored  up  by  vertical  boards  reinforced 
by  "toms"  running  from  the  top  of  the  shoring  to  the 
deck  where  they  were  nailed  (Tr.  10-11).  All  of  the 
weight  of  the  cargo  and  the  shoring  rested  against 
the  nail  which  was  placed  at  the  bottom  of  the  "tom" 
so  that  a  tremendous  pressure  was  created  so  that  when 
the  ship  was  in  movement  a  little  bit  of  movement  of 
the  shoring  would  loosen  the  nails  and  cause  the  toms 
to  give  and  drop  down  (Tr.  10-11). 

There  was  no  opposite  or  lateral  bracing  against 
the  foot  of  the  tom  on  the  deck,  only  two  little  pieces 
of  two-by-fours  alongside  (Tr.  11). 

The  usual  method  of  shoring  bales  of  paper  on  a 
ship  is  to  make  it  secure  with  what  is  known  as  an 
inverted  A  frame.  This  is  the  type  of  shoring  built  on 
practically  every  ship  that  has  come  in  and  out  of 
Coos  Bay.  Such  a  frame,  as  shown  in  Plaintiff's  Exhibit 
10,  which  prevents  the  cargo  from  collapsing  the  shor- 
ing outward  or  sideways  (Tr.  12-14). 

Plaintiff  and  his  son  began  to  work  on  the  star- 
board side  of  the  hatch  and  the  other  two  longshore- 
men on  the  port  side.  They  v/ere  ordered  to  secure  the 
fencing  on  the  aft  and  forward  end  of  the  hatch  with 
a  rope  and  take  out  the  "toms".  They  were  then  in- 
structed to  take  the  shoring  completely  off  from  the 
timbers.  Plaintiff  and  his  son  started  from  the  aft 
working  forward.  They  secured  the  shoring  with  a 
"gantline"  in  the  aft  end  and  took  the  "toms"  out  and 
had   begun   to   remove   part  of  the   shoring    (Tr.   6-7). 


Plaintiff  stopped  to  move  a  thermos  bottle  to  the 
forward  end  of  the  hatch  where  it  would  be  safe  and 
after  he  had  placed  the  bottle  close  to  the  wing  of  the 
ship  and  was  walking  back  to  his  work,  he  stopped  to 
pick  up  a  peavey  and  the  shoring  at  the  forward  end 
collapsed  and  fell  on  him  causing  injuries  to  the  plain- 
tiff (Tr.  7-8).  The  total  weight  of  the  lumber  which 
landed  on  the  plaintiff  was  about  six  or  seven  hundred 
pounds  (Tr.  8).  Prior  to  the  accident,  neither  plaintiff 
nor  anyone  else  had  touched  the  "toms"  in  that  part 
of  the  hatch  (Tr.  9-10). 

Plaintiff  was  knocked  out  when  the  shoring  came 
down  and  when  he  came  to  he  had  severe  pain  in  his 
left  side  below  the  ribs  and  had  difficulty  in  talking. 
He  also  had  pain  in  his  left  shoulder  and  difficulty  in 
breathing.  He  sat  there  for  about  an  hour  and  realized 
that  his  right  foot  was  swelling  up.  He  was  able  to 
climb  the  ladder  to  the  deck  and  reported  the  accident 
and  was  taken  home  and  then  to  a  doctor  the  same 
evening  (Tr.   16-18). 

As  a  result  of  the  accident,  the  plaintiff  was  off  work 
for  about  fourteen  days  continuously  and  during  this 
time  his  foot  swelled  up  "pretty  big"  and  he  had  con- 
stant headaches.  He  was  treated  with  aspirin  and  told 
to  soak  his  foot  and  started  physical  therapy  by  put- 
ting his  foot  in  a  whirlpool  bath  and  with  massage  (Tr. 
18-19).  He  continued  to  have  pain  in  his  left  side  and 
his  left  arm  began  going  dead  and  getting  numb  and 
he  continued  to  have  severe  headaches.  He  had  great 
stomach  distress  after  every  meal.  Altliough  the  plaintiff 


had  a  small  duodenal  ulcer  in  1954,  plaintiff's  physicians 
testified  that  his  stomach  distress  was  caused  by  a 
hiatal  hernia,  which  is  a  permanent  condition  and  will 
require  future  medical  care  and  treatment,  probably 
surgery  which  would  cost  at  least  four  to  six  hundred 
dollars,  together  with  hospitalization  of  $500  (Tr.  75- 
77,  86-87). 

In  addition,  plaintiff  was  diagnosed  as  having  a 
chronic  cervical  syndrome  with  a  probable  nerve  root 
injury,  a  flat  foot  and  chronic  strain  of  the  right  foot 
and  soft  tissue  injury  of  the  left  chest  with  probable 
pleura  damage  (Tr.  84-86).  The  arm  and  foot  condi- 
tions, in  addition  to  the  hernia,  are  likely  to  be  per- 
manent (Tr.  88). 

On  orthopedic  examination  by  a  specialist,  plaintiff 
was  seen  to  be  suffering  from  a  chronic  sprain  of  the 
lower  and  upper  areas  of  the  spine,  superimposed  on  a 
pre-existing  dorsal  arthritic  change  and  a  sprain  of  the 
metitarsus  arch  of  the  right  foot  (Tr.  103).  The  arm 
pain  was  referred,  that  is  it  was  pain  that  goes  down 
the  nerve  from  the  base  of  the  neck  (Tr.  103-104).  The 
specialist  also  testified  that  the  back  and  foot  injuries 
would  be  permanent  (Tr.  103-104). 

Plaintiff   claimed   to   have   lost   earnings   of   $3,500. 

Defendant  produced  two  expert  witnesses  in  an  at- 
tempt to  explain  why  the  shoring  fell.  Captain  Devan- 
ney  testified  that  the  defendant's  vessel  pitched  and 
rolled  as  it  crossed  the  Columbia  River  Bar  and  that 
this  exerted  considerable  force  against  the  shoring  be- 
cause the  cargo  would  be  working   (Tr.   60).   He  was 


of  the  opinion  that  after  the  vessel  arrived  in  Coos  Bay 
and  lay  along  side  the  dock  for  about  four  days,  that 
the  shoring  was  not  likely  to  fall  over  without  outside 
interference  (Tr.  61-62).  He  also  was  of  the  opinion 
that  the  shoring  used  on  the  ship  was  proper  if  it  had 
been  rabbeted  at  the  bottom  (Tr.  63-64). 

Captain  Devanney  stated  that  the  inverted  A  frame 
was  the  most  common  type  of  shoring  in  use  and  that 
it  would  be  used  if  possible  (Tr.  63).  With  respect  to 
the  "rabbeting,"  Captain  Devanney  stated  that  not  only 
is  a  block  used  at  the  end  of  the  brace,  but  also  on 
either  side  to  keep  it  from  slipping  sideways  (Tr.  66). 
Defendant's  other  expert  witness,  Mr.  Briggs,  testified 
that  he  was  a  hatch  boss  on  the  defendant's  vessel  at 
the  time  plaintiff  was  injured.  He  said  that  he  entered 
the  hatch  and  looked  around  the  lower  'tween  deck 
area  where  the  accident  happened,  although  he  did  not 
make  a  really  careful  inspection  of  the  shoring  (Tr. 
158-159).  In  fact,  he  said  it  was  a  casual  observation 
(Tr.  159). 

He  said  that  on  the  whole  the  shoring  looked  good 
to  him  (Tr.  160).  He  said  that  the  shoring  used  on  the 
S.  S.  OHIO  was  "the  next  best  method"  and  that  the 
"A  frame"  type  is  a  much  preferred  method  (Tr.  163- 
164). 

Although  the  Georgia-Pacific  Dock  is  located  in 
Coos  Bay  some  11  or  12  miles  from  the  bar,  you  can 
have  some  "pretty  fair  chops"  if  there  is  bad  weather 
and  wind  blowing  (Tr.  160.  165).  Captain  Devanney 
testified   that   if   a   ship   were   tied   to   a   dock   in    port 
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where  there  are  swells,  and  the  ship  is  moving,  there 
may  be  a  little  pulling  out  of  the  nails  at  the  base  of  a 
brace  against  the  shoring  every  time  the  weight  is  put 
on  it,  this  being  a  matter  of  force  (Tr.  67-69).  |i 

SPECIFICATION  OF  ERROR 


The  trial  court  erred  in  denying  plaintiff-appellant's 
motion  to  withdraw  alleged  contributory  negligence 
from  the  jury  and  in  giving  the  following  instructions 
on  contributory  negligence: 

"The  Defendant  has  alleged  that  Plaintiff  was 
guilty  of  negligence  and  that  his  negligence  was 
the  sole  and  proximate  cause  of  the  accident.  The 
fact  that  Plaintiff  was  on  board  a  vessel  in  the 
course  of  his  employment  did  not  relieve  him  of 
the  duty  of  exercising  reasonable  care  for  his  own 
safety.  On  the  contrary,  at  all  times  while  he  was 
on  board  the  vessel,  he  was  required  to  exercise 
that  degree  of  care  for  his  own  safety  that  would 
be  exercised  under  the  circumstances  by  a  person 
of  ordinary  care  and  prudence. 

The  owner  of  the  ship  says  the  Plaintiff  him- 
self was  guilty  in  two  respects : 

First:  In  failing  to  maintain  a  proper  or  any 
lookout  for  his  own  safety. 

Second:  In  loosening  the  existing  bracing  for 
the  upright  shoring  without  first  roping  off  or  oth- 
erwise securing  the  upright  shoring. 

In   determining   whether  Plaintiff  was,   himself, 


negligent,   you   may  only  consider  these  specifica- 
tions and  no  others. 

On  the  claims  of  negligence  made  by  the  De- 
fendant againt  Plaintiff,  the  Defendant  has  the  bur- 
den of  proof. 

I  instruct  you  that  every  person  who  is  in  full 
enjoyment  of  his  faculties  of  seeing  and  hearing  is 
required  to  make  reasonable  use  of  all  his  senses 
and  to  maintain  a  proper  lookout  with  a  view  to 
the  discovery  of  perils  by  which  he  may  be  men- 
aced and  their  avoidance  after  they  have  been  as- 
certained. 

If  you  find  by  a  preponderance  of  evidence 
that  the  Plaintiff  did  not  maintain  such  a  lookout, 
then  he  would  be  guilty  of  negligence.  The  same 
would  be  true  if  you  find  tliat  Plaintiff  loosened  the 
bracings  for  the  upright  shoring  and  that  under  the 
definition  of  negligence  I  have  already  given  you, 
the  Plaintiff  should  have  refrained  from  loosening 
the  existing  bracing  for  the  upright  shoring  with- 
out first  securing  the  upright  shoring.  If  either  or 
both  of  these  claims  of  negligence  was  the  sole 
cause  of  the  accident,  Plaintiff  could  not  recover, 
but  if  such  negligence  merely  contributed  to  the 
accident,  then  Plaintiff  would  be  entitled  to  recover. 
Although,  as  I  will  point  out.  he  would  be  entitled 
to  recover  on  a  lessor  rate,  Plaintiff  would  be  en- 
titled to  recover  even  though  you  find  tliat  some 
of  his  fellow-employees  or  the  employees  of  the 
stevedoring  company  were  negligent,  and  tlieir  neg- 
ligence likewise  contributed  to  the  accident. 

In  order  for  Plaintiff  to  prevail,  it  is  not  nec- 
essary that  he  show  that  the  ship  was  solely  at 
fault.  If  he  shows  that  the  ship  was  at  fault,  or  the 
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officers  of  the  ship,  Plaintiff  is  entitled  to  recover. 
Plaintiff  is  entitled  to  recover  even  if  he  himself 
was  negligent,  and  if  you  find  that  the  Defendant 
was  negligent. 

Some  of  you  have  sat  in  cases  involving  auto-j 
mobile  accidents,  which  the  judge  has  instructed 
that  if  the  Plaintiff  himself  is  guilty  of  contributory] 
negligence,  he  may  not  recover  regardless  of  the 
amount  of  negligence  of  the  driver  of  the  automo- 
bile. But,  that  isn't  true  in  a  case  of  this  kind.  He 
is  entitled  to  recover  even  if  he  himself  is  negli- 
gent, provided  that  he  shows  that  the  ship  is  neg- 
ligent. But,  if  both  of  them  are  negligent,  then  he 
is  entitled  to  recover  on  a  reduced  basis,  which  I 
will  explain  to  you."  (Tr.  183-186). 

Counsel  for  appellant  excepted  to  the  instruction  as 
follows : 

"Plaintiff  excepts  to  each  and  every  instruction 
given  by  the  Court  on  contributory  negligence.  The 
plaintiff  excepts  to  the  Court's  instructing  the  jury 
that  if  they  found  either  one  of  the  charges  of 
negligence  made  by  the  defendant  was  the  sole 
cause  of  the  accident  and  injury  that  the  plaintiff 
could  not  recover — the  point  of  that  being  look- 
out— the   failure   to   keep   the   lookout."    (Tr.    197) 

Prior  to  the  court  instructing  the  jury,  the  plaintiff 
moved  to  withdraw  from  the  jury  all  charges  of  alleged 
contributory  negligence  because  there  was  no  evidence 
to  support  any  of  the  charges.  The  trial  court  denied 
this  motion  (Tr.  168). 

"MR.  PETERSON:  Your  Honor,  at  this  time  we 
might  restate  the  Plaintiff  moves  to  withdraw  con- 
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sideration  from  the  jury  any  charge  ot  alleged 
contributory  negligence  because  there  is  no  evi- 
dence to  support  any  of  the  charges. 

THE  COURT:  The  motion  is  denied.  There  is 
evidence  from  which  the  jury  could  find  that  this 
accident  could  not  have  happened  except  for  the 
negligence  of  the  Plaintiff  himself. 

The  evidence  was  the  shoring  was  installed  at 
Longview;  that  the  vessel  came  in  heavy  seas 
through  the  bar  down  to  Coos  Bay;  and,  that  at 
Coos  Bay  there  was  little  motion;  for  four  days 
it  stayed  that  way;  and  then  all  of  a  sudden,  the 
Plaintiff  goes  down  and  it  falls. 

The  expert  testimony  was  that  it's  very  unlike- 
ly that  this  shoring  would  have  given  away,  par- 
ticularly after  it  had  gone  through  these  heavy  seas 
without  some  human  intervention. 

If  the  jury  believes  that,  then  they  can  find 
negligence  or  contributory  negligence  on  the  part 
of  the  Plaintiff."  (R.  168-169). 


ARGUMENT 

The  trial  court  erred  in  instructing  the  jury  as  to 
contributory  negligence  and  in  failing  to  withdraw  the 
issue  of  contributory  negligence  from  the  jury.  There 
was  no  evidence  to  support  this  instruction,  and  as  a 
matter  of  law,  plaintiff  was  free  from  contributory  neg- 
ligence. 

The  appellee  charged  the  plaintiff  with  three  spe- 
cific acts  of  contributory  negligence,  namely  failure  to 
keep  a  lookout,  loosening  the  bracing  prior  to  roping 
off   the    upright    shoring,    and    failure    to   rope   off   the 
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upright  shoring  prior  to  removing  the  existing  bracing. 
The  last  two  specifications  of  error  present  substan- 
tially the  same  idea. 

There  is  not  the  silghtest  evidence  that  the  plaintiff 
or  anyone  else  in  the  hole  touched  the  shoring  and 
bracing  which  collapsed  upon  plaintiff.  In  fact,  plaintiff 
steadfastly  denied  having  worked  in  that  area  at  all 
(Tr.  9-10,  36-37).  Defendant's  son.  Gene  Koivunen,  tes- 
tified that  no  one  had  touched  the  forward  braces  or 
shoring  prior  to  the  accident  (Tr.  49,  52).  The  only 
testimony  was  to  the  effect  that  plaintiff  and  his  co- 
workers were  working  in  another  part  of  the  hold  at 
the  opposite  end,  that  is  from  the  aft  end  forward  on 
the  starboard  side,  whereas  it  was  the  shoring  on  the 
forward  end  of  the  hold  that  collapsed  (Tr.  47,  7,  8). 

As  for  the  allegation  of  negligence  to  the  effect  that 
plaintiff  failed  to  keep  a  lookout,  it  should  be  held  as 
a  matter  of  law  that  none  was  required  under  the  cir- 
cumstances or  that  such  failure  could  not  have  been  a 
proximate  cause  of  plaintiff's  injury.  The  only  evidence 
was  that  the  plaintiff  and  his  son  started  from  the  aft 
end  of  the  hatch,  working  forward.  They  had  started 
to  remove  the  shoring  after  making  it  secure  with  a 
gantline.  He  stopped  momentarily  to  move  his  thermos 
bottle  to  the  forward  end  of  the  hold  where  it  would 
not  be  in  danger  and  he  placed  it  on  some  bales  of 
paper.  As  he  was  walking  back  he  stooped  over  to  pick  I 
up  a  peavey  and  the  shoring  from  the  forward  end 
collapsed  upon  him  (Tr.  7-8). 

On  this  state  of  facts,  and  this  is  all  the  evidence  in 
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the  record,  the  allegation  of  failure  to  keep  a  lookout 
is  not  supported  in  any  way  and  submission  of  it  to 
the  jury  permitted  it  to  speculate  on  this  aspect  of 
the  case. 

Where  there  is  no  evidence  of  contributory  negli- 
gence, it  is  error  for  the  trial  court  to  submit  any  alle- 
gations thereof  to  the  jury.  In  Fitzgerald  v.  Polish  Ocean 
Lines,  337  F.2d  376,  1965  A.M.C.  1369  (C.A.  4,  1964). 
a  longshoreman  was  injured  when  a  bundle  of  dunnage 
fell  from  storage  in  the  hold.  The  jury  returned  an 
award  which  was  reduced  20%  for  his  contributory 
negligence.  On  appeal,  the  full  award  of  the  jury  was 
reinstated  because  there  was  no  contributory  negligence 
proven. 

The  case  at  bar  is  not  unlike  that  of  Mason  v.  Math- 
iasen  Tanker  Industries,  298  F.2d  28,  1962  A.M.C.  860 
(C.A.  4,  1962).  In  that  case,  the  plaintiff  slipped  on 
engine  room  oil  and  fell  down  a  ladder.  The  defendant 
attempted  to  insinuate  that  plaintiff  had  a  fainting 
spell,  which  plaintiff  denied.  There  was  no  evidence  of 
plaintiff  having  fainted  or  having  taken  any  medica- 
tion. The  trial  court  charged  the  jury  with  contributory 
negligence,  but  on  appeal  the  judgment  was  reversed 
and  a  new  trial  given  on  the  issue  of  damages.  In  so  do- 
ing, the  appellant  court  stated  as  follows: 

".  .  .  the  charge  was  given  concerning  con- 
tributory negligence  and  the  jury  was  permitted  to 
speculate  that  in  some  way  the  plaintiff's  own 
negligence  may  have  caused  him  to  fall.  We  be- 
lieve this  was  error  which  may  have  affected  the 
amount  of  the  verdict."  62  A.M.C.  at  866. 
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A  very  early  case  had  facts  similar  to  the  case  at 
bar.  In  Gerrity  V.  Bark  Kate  Cann,  2  F.  241  (D.C.  E.D. 
N.Y.,  1880),  affd.  8  F.  719,  libelant  was  loading  grain 
and  while  waiting  for  the  spout  to  be  moved,  he  was 
sitting  down  in  the  'tween  decks.  Dunnage  was  stowed 
in  a  rack  up  above  him  and  while  he  was  sitting  there, 
the  rack  gave  way  and  the  dunnage  fell  upon  the  libel- 
ant and  he  was  injured.  The  eminent  Admiralty  Judge, 
D.  S.  Benedict  held: 

"The  evidence  leaves  no  room  to  contend  that 
the  libelant  is  in  any  way  reasonable  for  the  falling 
of  the  dunnage  upon  him.  He  had  nothing  to  do 
with  the  stowing  of  it,  nor  is  there  any  evidence 
of  his  having  interfered  with  it  after  it  was  stowed; 
nor  was  its  fall  occasioned  by  any  act  of  his."  2  F 
at  242. 


So  in  the  case  at  bar  plaintiff  had  nothing  to  do 
with  the  stowing  of  the  paper  nor  is  there  a  single 
iota  of  evidence  of  his  having  interfered  with  it  after 
it  was  stowed  nor  did  the  shoring  fall  by  reason  of  any 
act  of  his. 

It  cannot  be  argued  with  any  logic  that  plaintiff 
was  negligent  in  failing  to  object  to  the  manner  in 
which  the  shoring  was  built.  This  was  not  the  duty  of 
the  plaintiff;  he  was  merely  at  the  lowest  rung  of  the 
level  of  authority  and  was  hired  to  simply  take  orders. 
This  rule  has  been  applied  in  several  recent  cases  such 
as  Ballwanz  v.  Isthmian  Lines,  319  F.2d  457,  1964 
A.M.C.  1480  (C.A.  4,  1963)  and  Simpson  v.  Royal  Rot- 
terdam Lloyd,  225  F.S.  947,  1964  A.M.C.  1171  (U.S. 
D.C.  S.D.  N.Y.,  1964).  In  the  Ballwanz  case  the  plain- 
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tiff  longshoreman  was  injured  when  a  wooden  spreader 
not  affixed  to  a  wire  sling  fell  onto  him  while  being 
withdrawn  from  the  hold.  The  court  held  that  the  use 
of  the  spreader  in  this  way  was  negligent  and  that  the 
longshoreman  had  no  duty  to  protest  a  method  which 
he  was  instructed  to  follow,  nor  was  he  responsible  for 
the  stevedore  company's  method  of  operation.  The 
court  explicitly  refused  to  apply  the  doctrine  of  as- 
sumption of  risk. 

In  the  Simpson  case,  a  longshoreman  was  injured 
when  an  ingot  slipped  off  a  load  which  he  was  unload- 
ing. The  court  held  the  ship  liable  for  grease  on  the 
ingot  and  refused  to  consider  the  claim  of  the  ship  that 
the  plaintiff  was  guilty  of  contributory  negligence.  The 
court  there  pointed  out  that  the  longshoreman  was  only 
following  instructions  and  was  injured  solely  by  reason 
of  the  defective  stow. 

Even  an  extreme  case  like  that  of  a  longshoreman 
who  slipped  on  a  ladder  because  the  rung  was  too  nar- 
row, the  appelate  court  has  reversed  a  trial  court's 
assessment  of  contributory  negligence,  holding  that  the 
sole  cause  of  the  accident  was  tlie  defective  ladder. 
Smith  V.  U.S.A.,  336  F.2d  165,  1965  A.M.C.  153  (C.A. 
4,  1964).  The  policy  underlying  cases  of  this  type  is  that 
longshoremen  are  not  in  a  position  to  protest  defective 
conditions  or  remedy  them  and  are  more  or  less  at  the 
mercy  of  the  employers  and  should  not  be  held  liable 
in  any  way  for  accidents  resulting  from  defective  appli- 
ances or  defective  stowage 

The  trial  court  in  this  case  accepted  tlie  argument 
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of  the  defendant  that  even  though  there  was  no  testi- 
mony that  any  of  the  longshoremen  had  touched  the 
stowage  at  the  forward  end  of  the  hold,  they  must  have 
done  so  because  nothing  else  would  make  it  fall.  This 
ignores  the  testimony  of  the  expert  witnesses  of  the 
defendant  that  where  a  ship  is  tied  to  a  dock,  if  the 
water  swells,  the  ship  will  move  and  the  cargo  will  exert 
pressure  against  the  shoring.  Coos  Bay  is  a  port  where 
the  water  does  get  choppy  from  time  to  time  if  the 
wind  is  blowing  and  one  could  have  chops  right  off  the 
Georgia-Pacific  dock  (Tr.  160). 

The  defendant  attempted  to  emphasize  that  the 
stowage  was  safe  and  practical  because  it  survived  the 
crossing  of  the  Columbia  River  Bar  in  moderately 
heavy  winds.  But  by  the  same  token,  the  rough  trip 
across  the  Columbia  River  Bar  could  have  so  weakened 
the  imperfect  bracing  of  the  stowage  that  even  the 
small  choppiness  of  the  water  at  the  Georgia-Pacific 
dock  in  Coos  Bay  eventually  broke  the  bracing  loose 
and  caused  the  stowage  to  collapse. 

CONCLUSION 

There  is  not  a  single  bit  of  direct  evidence  to  indi- 
cate that  anyone  touched  the  shoring  or  the  bracing 
at  the  forward  end  of  the  hold  before  it  collapsed  on 
the  plaintiff.  The  defendant's  theories  as  to  what  might 
have  caused  the  collapse  remain  just  that,  theories  with- 
out any  factual  basis  in  the  record.  Even  Captain  De- 
vanney's  testimony  was  that  the  type  of  shoring  used 
in  this  case  was  good  only  if  it  was  rabbeted  at  the 
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bottom  (Tr.  63),  and  the  evidence  is  that  there  was 
no  rabbeting  or  lateral  piece  at  the  foot  of  the  toms  or 
braces  to  keep  them  from  pulling  out  (Tr.  11). 

On  the  record  then  it  is  clear  that  there  is  not  a 
single  bit  of  evidence  of  contributory  negligence  on  the 
part  of  the  plaintiff  and  it  was  clear  error  for  the  trial 
judge  to  submit  this  issue  to  the  jury.  The  cause  should 
be  remanded  to  the  district  court  for  a  new  trial 
on  the  issue  of  damages  alone. 

Respectfully  submitted, 

Nels  Peterson 

1000  S.W.  Third  Avenue 
Portland,  Oregon 

Gerald  H.  Robinson 

1400  Standard  Plaza 
Portland,  Oregon 

Attorneys  for  Plaintiff-Appellant 
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APPENDIX 

PLAINTIFF'S  EXHIBITS 


Number 

Description 

Iden. 

Rec'd 

8 

Sketch  of  inside  ship 

9 

12 

10 

Sketch  of  a  model  ship 

15 

15 

5 

Report    of    Dr.    Bauer,    M.D. 

20 

20 

1 

Sketch  of  area  of  ship  drawn 

by  Gene  Koivunen 

50 

50 

2 

A  through  I  medical  X-rays 

74 

74 

3 

C  and  D  X-rays 

102 

102 

6 

Skeleton  of  foot 

171 

171 

DEFENDANT'S  EXHIBITS 

Number  Description  Iden.  Rec'd. 

22         P.M.A.  report  34         34 

21         Extract  of  ship's  log  58         58 
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Honorable  Gus  J.  Solomon,  Judge 


STATEMENT  OF  JURISDICTION 

Appellant's  Complaint  was  filed  in  the  Circuit  Court 
of  the  State  of  Oregon  for  the  County  of  Coos  and 
thereafter  on  November  2,  1964,  served  on  appellee  at 
Portland,  Oregon.  Appellee  filed  its  Petition  for  Re- 
moval November  5,  1964.  These  documents  do  not  ap- 
pear in  the  Record  on  Appeal.  Jurisdiction  of  the  United 
States  District  Court  for  the  District  of  Oregon  was 
based    on    diversity    of    citizenship    and    tlie    requisite 


amount  in  controversy  (R.  3)  pursuant  to  28  U.S.C.A. 
§  1441  (a)  and  28  U.S.C.A.  §  1332. 

Judgment  was  entered  in  the  trial  court  January  14, 
1966  (R.  11).  Appellant's  motion  for  additur  or  in  the 
alternative  for  a  new  trial  was  denied  February  7,  1966. 
(R.  19).  Notice  of  Appeal  was  filed  March  1,  1966  (R. 
21).  Jurisdiction  of  the  Court  of  Appeals  is  based  on 
28  U.S.C.A.   §   1291. 

The  pleading  showing  the  facts  supporting  jurisdic- 
tion is  the  Pretrial  Order  at  page  three  of  the  Record 
on  Appeal. 

SUMMARY  OF  ARGUMENT 

Appellant  and  his  son  were  the  only  witnesses  to  the 
accident.  They  claim  the  shoring  spontaneously  fell  after 
it  had  withstood  tremendous  forces  at  sea  and  had  sat 
idle  at  the  dock  for  four  days. 

The  law  does  not  require  the  jury  to  accept  the  testi- 
mony of  interested  witnesses  and  may  legally  be  allowed 
to  base  its  determination  on  circumstances  and  reason- 
able inferences  to  be  drawn  therefrom. 

The  uncontroverted  facts  in  this  case  make  it  highly 
unlikely  the  shoring  would  have  fallen  absent  human  in- 
tervention. Facts  developed  from  appellant  himself  and 
his  witnesses  make  it  appear  that  appellant  either  per- 
sonally loosened  the  shoring  or  was  aware  it  had  been 
loosened.  Standing  near  unsecured  shoring  which  he 
knew  to  be  loosened  clearly  justifies  the  application  of 
contributory  negligence. 


ARGUMENT 

The  sole  basis  of  appellant's  appeal  is  his  allegation 
there  was  no  evidence  of  contributory  negligence  to 
justify  submitting  that  issue  to  the  jury  and  instructing 
thereon.  Appellant's  extensive  references  to  the  propri- 
ety or  impropriety  of  the  shoring  and  the  medical  testi- 
mony in  his  favor  are,  therefore,  immaterial.  Suffice  it 
to  say  the  extent  of  appellant's  injury  and  damages  and 
the  seaworthiness  of  the  vessel  were  closely  contested 
issues  of  fact  not  now  before  this  Court. 

Appellee  does  not  contend  there  was  any  direct  evi- 
dence of  contributory  negligence.  Appellee  relies  solely 
on  circumstantial  evidence,  which  clearly  is  sufficient 
proof  of  any  fact. 

"Circumstantial  evidence  is  not  only  sufficient, 
but  may  also  be  more  certain,  satisfying  and  per- 
suasive than  direct  evidence."  Michalic  v.  Cleveland 
Tankers,  Inc.,  364  U.S.  325,  330,  81  S.  Ct.  6.  5  L. 
Ed.  2d  20  (1960). 

This  Court  has  held  that  circumstantial  evidence  may 
properly  be  found  to  outweigh  conflicting  direct  evi- 
dence. Rocona  v.  Guy  F.  Atkinson  Co.,  173  F.2d  661, 
665  (C.A.  9,  1949).  In  many  respects  that  case  is  similar 
to  the  instant  case.  There  respondent's  employees,  the 
only  witnesses,  denied  specifically  the  acts  of  negligence 
the  finder  of  fact  attributed  to  them.  The  physical  cir- 
cumstances, however,  spoke  strongly  against  their  de- 
nials as  in  the  instant  case. 

Even  in  the  absence  of  any  direct  evidence,  the  jury 


is  entitled  to  draw  from  circumstantial  evidence  rea- 
sonable inferences  based  on  common  experience.  Rut- 
land V.  Sikes,  311  F.2d  538  (C.A.  4,  1962). 

In  the  instant  case  there  is  no  question  that  the  shor- 
ing fell  on  appellant.  If  he  loosened  the  bracings  on  the 
shoring,  or  knew  they  had  been  loosened  by  his  son,  and 
then  voluntarily  exposed  himself  to  the  shoring,  clearly 
he  was  guilty  of  contributory  negligence.  The  circum- 
stances of  the  accident  lead  in  two  steps  to  the  cogent 
inference  that  appellant  in  fact  was  guilty  of  such  con- 
tributory negligence. 

I.  The  Shoring  Would  Not  Have  Fallen  Without  Hu- 
man Intervention. 

The  SS  "OHIO"  crossed  the  Columbia  River  i^ar 
in  strong  winds  and  winter  seas  when  there  would  have 
been  considerable  pitching  (Ex.  21,  Tr.  58-60,  67). 
Thereafter,  the  log  shows  the  vessel  pitching  and  rolling 
moderately  (Ex.  21).  The  vessel  crossed  the  Coos  Bay 
bar  after  waiting  outside  a  period  of  time  (Ex.  21).  That 
bar  is  closed  many  times  because  of  sea  conditions 
(Tr.  68).  The  vessel  then  lay  at  the  dock  for  four  days 
(Ex.  21).  There  is  no  evidence  that  the  vessel  moved 
at  all.  There  v/as  evidence  the  vessel  could  have  moved 
a  little  (Tr.  148),  but  further  evidence  showed  that  it 
would  require  swells  to  make  the  vessel  pitch  at  the 
dock  (Tr.  68,  69),  and  there  are  no  swells  at  that  loca- 
tion (Tr.  165).  There  was  no  testimony  of  any  move- 
ment whatsoever  of  the  vessel  at  the  time  of  the  acci- 
dent. If  there  had  been  such  movement  appellant  or  his 
witnesses  v/ould  have  testified  to  it  since  it  would  have 


tended  to  support  his  theory  of  spontaneous  falling  of 
the  shorin}',.  Desj^itc  the  rouRh  ocean  voyage,  the  cargo 
and  shoring  v/ere  upright  and  intact  when  the  long- 
shoremen entered  the  hold. 

At  the  time  of  the  accident  none  of  the  bales  of  pulp 
fell.  None,  therefore,  could  have  been  resting  against 
the  shoring  when  it  fell.  If  appellant's  version  of  the 
accident  is  accepted,  the  shoring  simply  fell  of  its  own 
weight,  despite  the  bracings  at  least  leaning,  if  not  se- 
cured,  against  it.  Moreover,  all  of  the  three  tons  (Tr. 
50,  51)  would  have  had  to  have  collapsed  spontane- 
ously at  the  same  instant. 

Common  experience  in  these  circumstances  compels 
the  inference  that  the  shoring  and  bracing  that  had  with- 
stood tremendous  forces  and  then  had  stood  undis- 
turbed for  four  days  would  not  have  collapsed  spontane- 
ously without  outside  intervention.  The  circumstances 
strongly  lead  to  the  conclusion  that  the  intervention  was 
human. 

II.  The  Human   Intervention  Must  Have  Been  Appel- 
lant's Act. 

Appellant  and  his  son  and  two  other  longshoremen 
were  the  first  workmen  in  tlie  hold  (Tr.  158).  Otlier  than 
the  gang  boss  who  made  a  cursory  inspection  (Tr.  158, 
159),  there  v/ere  no  other  workmen  in  the  hold  (Tr.  5). 
Appellant  and  his  son  worked  only  on  the  starboard  side : 
the  other  two  worked  only  on  the  port  side  (Tr.  141). 

Appellant  and  his  son  were  sent  into  tlie  hold  to 
loosen  and  remove  the  exact  bracing  which  fell  on  him 


(Tr.   6).  Appellant  himself  testified  that  no  other  per- 
son had  touched  the  bracing  (Tr.  10). 

Appellant  was  within  six  feet  of  the  shoring  when 
it  fell  (Tr.  9).  His  explanation  regarding  a  thermos 
bottle  need  not  be  accepted.  Delpit  v.  Nocuba  Shipping 
Co.,  302  F.2d  835,  838  (C.A.  5,  1962).  It  is  particularly 
suspect  in  the  light  of  his  testimony  that  at  the  moment 
of  the  accident  he  was  bending  over  to  pick  up  a  peavey 
(Tr.  7,  8) — a  tool  for  loosening  the  braces  (Tr.  147). 
Appellant  says  all  of  his  work  had  been  performed  at 
the  after  end  of  the  hatch  (Tr.  7,  8),  but  the  peavey, 
the  tool  of  human  intervention,  was  at  hand  at  the  for- 
ward end  of  the  hatch  within  six  feet  of  the  shoring  (Tr. 
7,  8).  J 

As  between  him  and  his  son,  appellant  was  in  charge 
of  the  work  and  the  role  of  the  son  was  that  of  helper 
(Tr.  52). 

These  circumstances  make  it  appear  virtually  cer-  " 
tain   that   appellant   loosened   the   bracings   himself   or 
knew  that  his  son  had  done  so. 

The  only  direct  evidence  respecting  the  accident  was 
that  of  appellant  and  his  son.  They  denied  interfering 
with  the  shoring  in  any  way  (Tr.  9,  1  0,  52).  The  fact 
that  appellant  and  his  son  were  the  only  witnesses  did 
not  compel  the  jury  to  accept  their  testimony.  Delpit  V. 
Nocuba  Shipping  Co.,  supra. 

"...  Evidence  of  interested  witnesses  does  not  have 
to  be  accepted  at  face  value,  and  the  extent  to 
which  such  evidence  may  be  affected  by  self-inter- 
est is  for  the  trier  of  the  facts  to  determine."  Seletos 
v.  Comm.  ot  Int.  Rev.,  254  F.2d  794,  797  (C.A.  8, 
1958). 


CONCLUSION 

The  circumstantial  evidence  in  this  case  clearly  sup- 
ports an  inference  of  contributory  negligence.  The  trial 
court  did  not  err  in  submitting  that  issue  to  the  jury. 
The  judgment  should  be  affirmed. 

Respectfully  submitted, 

Gray,  Fredrickson  86  Heath 
Nathan  J.  Heath 


CERTIFICATE  OF  COUNSEL 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  tSates  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Nathan  J.  Heath 

Of  Attorneys  for  Appellee 
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APPELLANT'S  REPLY  BRIEF 


REPLY  IN  SUPPORT  OF  SPECIFICATION  OF  ERROR 

There  was  no  evidence,  direct  or  circumstontial,  that 
plaintiff  failed  to  maintain  a  proper  lookout,  or  that  he 
loosened  the  bracing  that  fell  upon  him.  On  the  contrary, 
all  of  the  evidence,  including  that  produced  by  the  defend- 
ant, indicated  that  the  sole  cause  of  the  collapse  of  the 
bracing  was  the  lack  of  proper  "rabbeting"  or  bracing  at 
the  ends  of  the  "toms"  which  supported  the  bracing. 


ARGUMENT 

Far  from  asserting  that  the  shoring  which  fell  upon 
plaintiff  fell  "spontaneously"  (Br.  2),  plaintiff  contends 
that  the  sole  cause  of  its  fall  was  the  lack  of  proper  brac- 
ing as  described  in  the  Statement  of  Facts  in  plaintiff's 
opening  brief,  pages  six  and  seven. 

There  is  no  argument  that  circumstantial  evidence, 
or  what  is  called  in  Oregon  "direct  evidence"  (ORS 
41.080)  may  be  used  to  prove  facts.  However,  indirect 
evidence,  in  order  to  be  probative,  must  afford  an  in- 
ference of  the  fact  in  dispute.  Such  an  inference  is  based 
upon  the  unstated  assumption  that  given  the  indirect 
facts,  things  ordinarily  happen  in  the  course  of  events 
which  prove  the  fact  in  dispute. 

A  careful  reading  of  the  case  at  bar  shows  that 
there  was  no  evidence,  either  direct  or  circumstantial, 
which  would  tend  to  show  negligence  on  the  part  of  the 
plaintiff. 

Defendant  argues  that  the  shoring  would  not  have 
fallen  without  human  intervention.  This  is  simply  not 
supported  by  the  evidence. 

Defendant's  witness  John  Briggs,  a  walking  boss  for 
Jones  Stevedoring,  testified  that  although  the  Georgia- 
Pacific  Dock  is  located  in  Coos  Bay,  you  can  have  some 
"pretty  fair  chops"  if  there  is  bad  weather  and  wind 
blowing  (Tr.  160,  165). 

This  evidence,  coupled  with  the  testimony  of  Cap- 
tain Devanney,  that  the  movement  of  the  ship  tied  to 
the  dock  where  there  are  swells,  would  cause  a  pulling 


( 


out  of  the  nails  at  the  base  of  the  "toms"  (Tr.  67-69). 
and  the  additional  fact  that  the  accident  happened  dur- 
ing the  winter  on  December  27,  1963,  clearly  indicates 
forces  at  work  which  could  cause  the  shoring  to  col- 
lapse. 

The  defendant  stresses  that  the  S.  S.  Ohio  crossed 
the  Columbia  River  Bar  in  strong  winds  and  winter 
seas  when  there  would  have  been  considerable  pitching, 
and  that  the  shoring  survived  this  stress.  This  fact 
proves  only  that  the  shoring  was  probably  weakened 
during  this  passage  from  the  Columbia  River  to  Coos 
Bay. 

Defendant  stresses  that  none  of  the  bales  of  pulp 
fell.  Of  course,  the  shoring  could  have  exerted  enough 
force  in  and  of  itself,  against  the  bracings,  because  the 
testimony  was  clear  that  the  shoring  itself  was  very 
heavy,  weighing  six  or  seven  hundred  pounds   (Tr.  8). 

Defendant  argues  that  the  fact  that  plaintiff  was 
bending  over  to  pick  up  a  peavey  when  the  shoring 
collapsed  on  him  indicates  that  the  peavey  had  been 
used  to  loosen  the  braces  which  held  the  shoring  in 
place.  Such  an  inference  is  not  justified  in  view  of  the 
well-known  fact  that  when  longshoremen  enter  a  hold 
to  move  cargo,  various  instruments,  devices  and  tools 
are  placed  about  the  hold,  and  particularly  in  the  re- 
stricted area  in  the  square  under  the  hatch  which  is 
not  occupied  by  cargo. 

Under  all  of  these  circumstances,  there  is  absolutely 
no  basis  for  the  statement  on  page  six  of  defendants 
brief   that   it   appears    "virtually   certain    tliat   plaintiff 


loosened  the  bracings  himself  or  knew  that  his  son  had 
done  so." 

It  should  be  also  pointed  out  that  in  its  brief,  de- 
fendant has  failed  to  discuss  a  single  one  of  the  cases 
cited  by  plaintiff.  As  can  be  seen,  these  cases  are  very 
much  in  point  and  have  a  close  factual  correspondence 
with  the  case  at  bar.  Defendant's  failure  to  deal  with 
these  cases  is  an  index  of  the  weakness  of  its  legal  po- 
sition. 

CONCLUSION 

There  being  no  evidence,  either  direct  or  circum- 
stantial, of  negligence  on  the  part  of  the  plaintiff  in  the 
specifications  charged  in  the  defendant's  answer,  it  was 
an  error  for  the  trial  court  to  have  submitted  the  issue 
of  contributory  negligence  to  the  jury.  It  is  obvious  from 
the  extent  of  injuries  suffered  by  the  plaintiff,  that  this 
had  a  devastating  effect  on  the  size  of  the  verdict.  In 
this  way,  plaintiff  was  prejudiced  by  the  error  of  the 
trial  court,  and  the  judgment  should  be  reversed  and 
the  case  remanded  for  a  new  trial  on  the  issue  of 
damages  only. 

Respectfully  submitted, 

Nels  Peterson 

1000  S.W.  Third  Avenue 
Portland,  Oregon 

Gerald  H.  Robinson 

1400  Standard  Plaza 
Portland,  Oregon 

Attorneys  for  Plaintiff-Appellant 
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United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
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Gerald  H.  Robinson 

Of  Attorneys  for  Appellant 


( 


I 


